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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  Illinois. 


The  Consolidated  Coal  Company  op  St.  Louis 

v. 
Frank  Bokamp. 

Opinion  filed  June  fi,  1899—Beheanng  denied  October  6, 1899. 

1.  Pleading — wfien  objection  to  declaration  is  waived  by  pleading  over. 
An  objection  that  the  declaration  of  a  servant  injured  by  reason 
of  the  defective  condition  of  the  place  where  he  was  working",  failed 
to  alleg'e  that  he  relied  upon  the  master's  promise  to  repair  and 
that  a  reasonable  time  had  elapsed  after  such  promise,  is  cured, 
after  verdict,  by  pleading-  oven 

2-  NEGiJGENCEJ-^c/icn  question  of  contributory  negligence  is  for  jury. 
The  question  whether  the  acts  of  the  plaintiff  contributed  to  his 
injury,  so  as  to  bar  recovery,  is  for  the  determination  of  the  jury, 
where  the  minds  of  fair  men  would  differ  in  their  conclusions. 

3.  Instructions — when  omission  from  instruction  of  element  of  recov- 
ery is  not  ground  for  reversal.  That  an  instruction  for  plaintiff,  in  a 
suit  to  recover  for  an  injury  received  while  working  after  a  promise 
to  repair  defects,  fails,  in  summing-  up  the  essentials  of  recovery, 
to  neg-ative  the  idea  that  the  danger  was  so  imminent  that  ordi- 
narily prudent  men  would  not  incur  it,  is  not  ground  for  reversal, 
where  the  other  instructions  fully  define  due  care  and  require  the 
plaintiff  to  be  in  the  exercise  thereof. 
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4.  Same— ?cAcn  instruction  on  contrihutoi'y  negligence  is  properly  re- 
fused.  An  instruction  that  plaintiff  could  not  recover  if  he  "did 
any  careless  or  neglig-ent  act  which  materially  contributed  to  his 
injury,"  is  properly  refused,  as  he  mig^ht,  under  such  circumstances, 
be  entitled  to  recover  if  his  acts  or  omissions  were  not  the  proxi- 
mate cause  of  the  injury. 

5.  Mines — statute  concerning  props  has  not  superseded  common  law  ob- 
ligations of  master  to  servant  The  statute  requiring-  mine  owners  to 
keep  a  supply  of  props  and  timbers  on  hand,  "so  that  the  workmen 
may  at  all  times  be  able  to  properly  secure  said  working"s  for  their 
own  safety,"  does  not  supersede  the  common  law  oblig^ation  of  the 
mine  owner  with  respect  to  the  roof  of  the  mine,  so  as  to  relieve 
him  from  further  responsibility  after  complying  with  the  statute. 

Consolidated  Coal  Co..  v.  Bokamp,  75  111.  App.  605,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Macoupin  county;  the  Hon.  Robert  B.  Shirley, 
Judge,  presiditig. 

Charles  W.  Thomas,  and  Prank  W.  Burton,  for  ap- 
pellant. 

Peebles,  Keefe  &  Peebles,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  statement  of  facts  by  the  Appellate  Court  is  as 
follows: 

"This  suit  was  commenced  by  appellee  to  recover  for 
injuries  sustained  by  him  while  working  as  a  driver  in 
appellant's  coal  mine.  The  mine  is  located  at  Gillespie, 
in  Macoupin  county.  At  the  time  of  the  injury  complained 
of  it  had  a  main  entry  running  north  from  the  bottom  of 
the  shaft,  from  the  east  wall  of  which  various  side  entries 
had  been  driven.  The  side  entries  ran  east,  at  right  angles 
with  the  main  entry.  The  injury  took  place  at  the  ninth 
east  entry.  Appellee  had  been  in  the  employ  of  appel- 
lant as  a  driver  in  this  mine  for  about  three  years.  It 
was  his  duty  to  drive  a  mule  hauling  empty  cars  from  the 
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shaft  bottom  to  the  working  places,  and,  when  loaded, 
back  to  the  shaft  bottom.  The  ninth  east  entry  was  about 
eight  feet  wide  and  six  feet  high.  It  extended  about 
a  quarter  of  a  mile  from  the  main  entry.  The  coal  was 
being  mined  from  rooms  adjoining  it  by  a  machine  with 
a  capacity  of  forty-eight  boxes  a  day.  Near  the  east  end 
of  the  east  entry  was  what  was  called  a  *back  entry,' 
running  in  a  north-easterly  direction  from  the  ninth  east 
entry.  At  this  point  there  was  a  switch.  In  doing  his 
work  it  was  the  practice  of  appellee  to  couple  onto  four 
empty  boxes  on  a  switch  in  the  main  entry,  haul  them 
out  that  entry  to  the  ninth  east,  thence  out  the  ninth 
east  to  the  back  entry,  there  leave  two  of  them  on  the 
west  side  of  the  switch  while  he  went  on  down  the  entry 
to  the  place  where  the  coal  was  being  mined  and  loaded, 
exchange  the  two  empties  taken  with  him  for  two  loaded 
boxes,  haul  the  two  loaded  ones  up  to  the  east  side  of 
the  switch,  stop  them,  then  take  his  other  two  empties 
into  the  back  entry,  exchange  them  for  two  loaded  boxes 
and  bring  them  out  the  back  entry  to  the  switch.  As  the 
mule  pulling  the  cars  approached  the  turn  at  the  switch, 
appellee  would  step  from  his  seat  on  the  front  box,  go 
across  to  the  ninth  east  track  and  start  the  two  loaded 
boxes  which  he  had  left  standing  there.  There  was  a 
down  grade  from  that  point  west.  After  starting  the  two 
loads  he  would  follow  after  the  mule,  moving  slowly 
with  the  other  two,  and  the  two  started  would  follow  him. 
Some  twenty  feet  from  the  point  where  he  would  start 
the  cars  was  a  wide  place  in  the  entry  on  the  north  side 
of  the  track.  At  this  point  he  would  pass  around  to  the 
right  of  the  cars  in  front  of  him  and  mount  the  seat  which 
he  had  left  when  he  went  to  start  the  other  cars.  He 
would  then  drive  down  the  g^ade  and  up  the  one  that 
was  further  on.  After  reaching  the  top  of  the  second 
grade  he  would  detach  from  the  two  first  and  return  for 
the  two  cars  started,  which  he  would  haul  up  to  the  oth- 
ers, couple  on  and  proceed  with  the  four  toward  the  shaft. 
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Some  three  or  four  days  before  he  was  hurt  he  noticed 
that  two  cross-beams  supporting  a  portion  of  the  roof  of 
the  ninth  east,  a  short  distance  west  of  the  switch  and 
at  the  wide  place  mentioned,  were  cracked,  and  sagged 
down  in  the  middle.  On  the  Saturday  before  he  was  in- 
jured on  Tuesday,  he  claims  that  he  notified  his  pit-boss, 
C.  J.  Ramsey,  of  the  dangerous  condition  of  the  roof  at 
that  place,  and  that  Ramsey  promised  to  have  it  repaired. 
On  the  day  that  he  was  injured  he  had  made  several  trips, 
finding  the  ground  underneath  the  sagging  cross-beams 
clear  and  all  right.  On  the  trip  when  he  met  his  accident 
he  had  taken  his  last  two  empties  into  the  back  entry  and 
returned  with  two  loads.  He  had  started  the  two  loads 
which  had  been  left  to  the  east  side  of  the  switch  and 
had  walked  to  the  wide  place.  While  trying  to  mount  his 
seat  on  the  front  car,  as  was  his  wont,  his  right  foot  was 
caught  on  some  slack  and  top  coal,  as  he  contends,  which 
had  been  precipitated  from  the  defective  roof  above  since 
the  time  he  passed  with  the  empties,  and  he  was  thrown 
forward  and  jerked  off  by  the  timber  which  supported  one 
end  of  the  broken  cross-beams.  He  was  hurled  in  front 
of  the  first  car,  which  so  crushed  and  mangled  him  as  to 
paralyze  both  lower  limbs  and  render  the  amputation  of 
one  of  them  necessary." 

A  trial  resulted  in  a  verdict  in  favor  of  the  api^ellee 
for  $5150,  which,  on  appeal,  was  affirmed  by  the  Appellate 
Court  for  the  Third  District. 

The  declaration  consisted  of  five  counts,  only  two  of 
which  the  court  permitted  to  go  to  the  jury.  In  one  count 
the  negligence  charged  is,  that  the  appellant  allowed 
certain  props,  cross-beams  and  supports  which  held  the 
roof  of  the  mine,  to  become  cracked,  broken  and  unsafe, 
and  so  to  remain  after  promising  to  repair  the  same, 
whereby  they  gave  way  and  precipitated  large  quanti- 
ties of  coal  and  slack  from  the  roof,  which  collided  with 
the  cars  and  caused  the  injury.  In  the  other  the  negli- 
gence charged  is  the  failure  of  appellant  to  furnish  ap- 
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pellee  a  reasonably  safe  place  to  work  in,  in  allowing  the 
track  and  place  where  he  was  wont  to  work  and  haul 
cars  to  be  obstructed  with  coal  arid  slack,  props  and  other 
material,  so  near  the  track  as  to  injure  him  in  the  use  of 
it,  and  in  allowing  the  supports  for  the  roof  to  become 
broken,  whereby  coal  and  slack  were  precipitated  from 
the  roof,  causing  the  injury. 

Appellee  contends  that  he  was  directed  by  the  mine 
manager  to  haul  the  cars  in  the  manner  he  did,  and  that 
in  order  to  haul  forty-eight  cars  a  day,  as  was  required 
of  him,  it  was  necessary  for  him  to  perform  his  duty  in 
that  manner.  The  testimony  of  appellant  tends  strongly 
to  show  that  the  appellee  was  not  injured  at  the  place 
alleged  to  have  been  defective,  but  at  a  point  fifty  feet 
distant;  that  the  defective  timbers  complained  of  were 
not  supports  for  the  roof,  but  only  to  hook  strings  on; 
that  no  complaint  or  notice  had  been  made  or  given  of 
any 'defect  by  either  appellee  or  Dickerson,  the  night  mine 
inspector,  and  that  no  report  was  made  of  any  defect,  as 
shown  by  the  book  in  which  it  was  the  duty  of  the  in- 
spector to  make  his  report.  Concerning  the  above  points 
of  controversy  there  was  a  sharp  conflict. 

Appellant  made  its  motion  to  take  the  case  from  the 
jury  at  the  close  of  appellee's  evidence,  which  motion 
was  afterwards  renewed  at  the  close  of  all  the  evidence, 
and  it  contended  that  the  testimony  showed  that  at  the 
time  of  the  injury  the  appellee  was  not  in  the  exercise 
of  due  care  and  caution  for  his  own  safety,  and  that  the 
court  should  so  find  that  fact  as  a  matter  of  law.  Three 
witnesses,  men  working  in  the  mine  shortly  before  ap- 
pellee was  injured,  named  Brown,  Casky  and  Opie,  testi- 
fied that  they  warned  the  appellee  that  he  was  running 
a  risk  in  handling  the  cars  in  the  way  he  'did.  There  is 
no  testimony  showing  the  speed  at  which  these  cars  were 
going  when  appellee  attempted  to  mount  his  seat  on  the 
front  car,  nor  does  the  evidence  indicate  that  the  speed 
was  such  as  made  it  a  matter  of  imminent  hazard  so  to  do. 
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After  verdict  appellant  filed  its  motion  in  arrest  of 
judgment,  for  the  reason  set  forth  that  neither  of  the 
counts  which  the  court  allowed  to  go  to  the  jury  was 
sufficient  to  support  the  same.  The  errors  assigned  in 
the  Appellate  Court  were  in  denying  the  motion  for  ar- 
rest and  in  entering  judgment  on  the  verdict.  The  errors 
here  assigned  are,  the  Appellate  Court  erred  in  permit- 
ting judgment  and  in  not  reversing  and  remanding  the 
cause.  The  points  relied  upon  by  appellant  we  shall 
consider  here  in  the  order  named  in  its  brief. 

It  is  contended  that  the  declaration  was  defective; 
that  it  is  not  supported  by  the  testimony;  that  there  is  no 
direct  averment  of  the  promise  by  the  appellant,  through 
its  manager,  to  repair  the  alleged  defect,  or  notice  of  it; 
that  there  is  no  allegation  that  a  reasonable  time  had 
elapsed  after  the  promise  to  repair  the  supposed  defect, 
and  no  averment  that  appellee  relied  upon  the  promise 
and  thereby  subjected  himself  to  the  danger.  The  alle- 
gations in  the  first  count  of  plaintiff's  declaration  which 
was  allowed  to  go  to  the  jury  are,  after  setting  forth  the 
nature  of  his  employment  in  the  mine,  that  the  defend- 
ant permitted  certain  supports  which  held  up  the  roof 
along  the  track  and  prevented  clods,  coal  and  other  ma- 
terial from  falling  upon  and  obstructing  the  same,  to  be- 
come cracked,  broken  and  unsafe,  and  to  so  remain  after 
promise  of  the  defendant  to  the  plaintiff  to  fix  and  make 
safe  said  props,  whereby  the  said  props,  cross-beams  and 
supports  broke  down  under  the  pressure  of  said  roof  and 
obstructed  the  said  track,  so  that  said  cars  and  boxes  so 
hauled  and  conducted  along  said  track  by  the  plaintiff, 
he  being  in  the  exercise  of  due  care  and  caution  for  his 
own  safety,  collided  with  and  struck  said  obstruction, 
throwing  the  plaintiff  across  the  track,  whereby  the  in- 
jury resulted.  It  will  be  seen  that  from  this  declaration 
the  appellant  had  notice  of  the  points  relied  on,  viz.,  no- 
tice of  the  defect  and  that  such  defect  caused  the  injury, 
and  that  the  plaintiff  was  in  the  exercise  of  due  care  and 
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caution  for  his  own  safety.  This,  so  far  as  stating  a 
cause  of  action,  is  suflftcient,  and  while  on  special  demur- 
rer the  declaration  might  have  been  objectionable,  on  the 
gp-ounds  that  it  failed  to  allege  that  the  appellee  relied 
upon  the  promise  to  repair,  and  that  a  reasonable  time 
had  elapsed  after  the  promise  to  repair  the  supposed  de- 
fect, the  objection  after  verdict  is  cured.  ChicagOy  Burling- 
ton and  Quincy  Railroad  Co,  v.  Warner,  108  111.  538;  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Harwood,  90  id.  425; 
Chicago  and  Alton  Railroad  Co.  v.  Clausen,  173  id.  100. 

Appellant  contends  that  the  evidence  in  this  case 
fails  to  show  that  the  plaintife  was  in  the  exercise  of  due 
care  and  caution;  that  it  appears  that  other  witnesses 
warned  him  that  the  manner  in  which  he  hauled  the  coal 
was  dangerous;  that  his  getting  on  the  front  moving  car, 
with  the  other  cars  following  behind  him  detached  from 
the  two  he  was  driving,  was  negligence,  and  that  we 
should  pronounce  it  such  as  a  matter  of  law.  We  have 
held  that  it  is  not  negligence  per  se  to  alight  from  or  board 
a  moving  street  car  propelled  by  horse  or  electric  power, 
{Cicero  and  Proviso  Street  Railway  Co,  v.  Meixner,  160  111. 
320,)  and  we  cannot  say  that  the  trial  court  would  have 
been  justified  in  holding  that  the  acts  of  the  plaintiff 
contributed  to  this  injury  so  as  to  bar  a  recovery,  it  be- 
ing a  question  upon  which  the  minds  of  fair  men  would 
differ.     It  was  a  question  of  fact  for  the  jury. 

It  is  contended  that  because  the  declaration  fails  to 
state  that  reasonable  time  had  elapsed  after  notice  to  the 
defendant  in  which  to  repair  and  that  appellee  relied  upon 
the  promise  to  repair,  the  court  erred  in  giving  the  first 
instruction  to  the  jury.  This  instruction  embodied  all  the 
elements  necessary  to  be  proved  in  the  case  in  order  to  en- 
title appellee  to  recover,  viz.,  its  failure  to  repair  within  a 
reasonable  time;  that  the  promise  to  repair  by  the  appel- 
lant was  relied  on  by  the  appellee;  that  such  defect  was 
the  cause  of  the  injury,  and  that  the  appellee  was  at  the 
time  in  the  exercise  of  reasonable  care  for  his  own  safety. 
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The  objection  to  the  declaration  was  waived  by  pleading 
over,  and  the  instruction  correctly  stated  the  law. 

It  is  also  contended  by  appellant  that  the  instruction 
is  objectionable  in  this:  that  the  failure  to  repair.referred 
to  was  after  a  reasonable  time  had  elapsed  after  it  had 
notice  of  the  defect,  whereas  it  should  have  been  a  rea- 
sonable time  after  the  promise  of  appellant  to  repair. 
Be  this  as  it  may,  we  fail  to  see  how  in  any  way  appel- 
lant could  have  been  injured  or  the  jury  misled  by  the 
instruction.  The  notice**,  if  given,  and  the  promise  to 
repair,  were  contemporaneous,  and  these  questions  are 
settled  by  the  trial  and  Appellate  Courts. 

It  is  insisted  the  instruction  was  also  erroneous  in 
withdrawing  from  the  jury  the  question  of  the  nature 
of  the  defect,  and  thereby  absolving  the  jury  from  any 
consideration  of  the  question  whether  the  plaintiff  was 
negligent  in  continuing  at  such  dangerous  work,  and  in 
failing  to  tell  the  jury  that  if  the  danger  was  apparent 
and  imminent  he  would  not  have  been  justified  in  con- 
tinuing at  his  employment  notwithstanding  the  promise 
of  appellant.  It  is  true  the  law  is  that  a  promise  to  re- 
pair does  not  authorize  a  person  to  encounter  a  great  and 
imminent  peril,  and  the  jury  were  told  that  before  the 
plaintiff  could  recover  he  must  have  been  in  the  exercise 
of  due  care  and  caution  on  his  part  for  his  own  safety. 
This  was  reiterated  in  the  instructions  given  for  the  de- 
fendant. Due  care  and  caution  was  defined  in  defendant's 
fourth  instruction,  and  defendant's  fifth  instruction  told 
the  jury  that  the  care  which  "the  law  requires  of  any  per- 
son for  his  own  safety  increases  with  the  known  dangers 
to  which  the  person  is  exposed,  and  if  the  jury  believe, 
from  the  evidence,  that  the  primary  cause  of  the  plain- 
tiff's injury  was  the  danger  or  hazard  of  which  he  had 
notice,  then  the  law  will  require  of  the  plaintiff  the  exer- 
cise of  that  degree  of  care  for  his  own  safety  commensu- 
rate with  the  danger  or  hazard  to  which  he  was  exposed." 
There  was  no  inconsistency  between  this  instruction  amd 
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the  other  instructions  offered,  and  the  jury  were  told  by 
the  series  that  the  plaintiff  must  have  been  exercising 
such  care  and  caution  for  his  own  safety  as  a  reasonably 
prudent  man  under  like  circumstances  would  have  ex- 
ercised, and  that  he  could  not  assume  the  hazard  of  an 
imminent  danger  without  absolving  the  defendant  from 
liability  for  any  resulting  injury. 

Complaint  is  made  that  the  court  erred  in  refusing  to 
give  instruction  21  offered  by  appellant,  to  the  effect  that 
"if  the  jury  believe,  from  the  evidence,  that  plaintiff  did 
any  careless  or  negligent  act  which  materially  contrib- 
uted to  his  injury  he  cannot  recover  in  this  case."  The 
substance  of  this  instruction  was  embodied  in  instruc- 
tions theretofore  given.  It  cannot  be  held  that  every 
negligent  act  of  which  the  plaintiff  might  have  been 
guilty  would  bar  a  cause  of  action  in  his  behalf.  The 
negligence  of  defendant  charged  in  the  declaration  was 
in  failing  to  keep  the  roof,  after  notice,  in  such  condition 
that  coal  and  other  substance  should  not  fall,  so  as  to 
render  the  work  of  the  plaintiff  dangerous.  Any  neg- 
ligence of  the  plaintiff  in  attempting  to  carry  more  cars 
than  might  possibly  be  safe  could  not  in  any  manner  have 
been  a  part  of  or  connected  with  the  falling  of  the  roof 
in  consequence  of  a  failure  on  the  part  of  the  defendant 
to  sufficiently  secure  it  and  prevent  its  falling.  No  negli- 
gence of  the  plaintiff  is  claimed  on  the  part  of  the  appel- 
lant to  have  existed  other  than  that  he  sought  to  carry 
more  cars  than  was  necessary  or  than  was  safe,  or  that 
he  continued  to  work  in  the  mine  after  notice  of  the  dan- 
ger that  migbt  exist  from  the  roof,  consequent  on  the 
timbers  being  pressed  down  at  the  point  mentioned  in  the 
evidence.  We  have  already  disposed  of  the  question  as 
to  whether  there  was  negligence  on  the  part  of  the  plain- 
tiff in  continuing  to  work  after  he  had  given  notice  to 
the  mine  manager.  It  would  be  a  reflection  on  the  intel- 
ligence of  the  court  to  ask  it  to  consider  that  the  manner 
of  Jiauling  cars  in  an  entry  in  a  coal  mine  was  contribu- 
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tory  to  a  danger  from  the  falling  of  a  roof.  The  only 
possible  connection  between  negligence  on  the  part  of 
the  plaintiff,  aside  from  these  questions,  that  could  exist, 
arises  from  the  inquiry  as  to  whether  the  plaintiff,  in 
carrying  a  number  of  cars  in  the  manner  he  had  thereto- 
fore been  doing  over  the  track  in  the  mine  entries,  was 
negligent.  The  defendant  in  the  trial  court  contended 
that  plaintiff  was  negligent  in  hauling  the  number  of  cars 
he  did  on  his  trips,  in  his  manner  of  starting  other  cars 
theretofore  hauled  to  the  shaft,  and  in  seeking  to  mount 
his  car  propelled  by  the  mule  which  drew  the  same  and 
over  which  the  plaintiff  had  control,  and  that  the  evidence 
is  seriously  conflicting  as  to  the  time  at  which  the  falling 
of  the  roof  occurred  on  which  the  plaintiff  stumbled. 

Instruction  No.  21  offered  by  appellant  was  to  the 
effect  that  **if  the  jury  believe,  from  the  evidence,  that 
plaintiff  did  any  careless  or  negligent  act  which  materi- 
ally contributed  to  his  injury  he  cannot  recover  in  this 
case.''  The  substance  of  it  is  contained  in  the  instruction 
above  mentioned  and  others.  It  might  be  that  plaintiff 
failed  to  do  some  act  or  was  guilty  of  some  careless  or 
negligent  act  v/hich  contributed  to  his  injury,  yet  which 
was  not  the  proximate  cause  of  the  injury,  and  still  be 
entitled  to  recover. 

By  the  twentieth  instruction  asked  by  appellant  and 
refused,  the  jury  were  told  that  if  plaintiff  ran  in  front 
of  the  coal  cars  while  they  were  going  down  grade  of 
their  own  weight,  and  attempted  to  board  the  front  car 
while  in  motion  and  coming  toward  him,  and  was  conse- 
quently injured,  he  cannot  recover.  The  court  did  not  err 
in  refusing  this  instruction,  as  it  is  the  law  in  this  State 
that  it  is  not  negligence  per  se  to  attempt  to  board  a 
slowly  moving  train.  As  before  stated,  there  is  nowhere 
in  the  record  any  evidence  of  the  speed  at  which  this 
car  was  going,  and  the  testimony  further  shows  that  this 
had  been  the  way  in  which  the  plaintiff  and  o\her  drivers 
were  wont  to  act.     The  mere  opinions  of  the  three  wit- 
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nesses,  even  if  their  testimony  referred  to  the  danger  to 
plaintiff  himself  instead  of  to  others  using  the  tracks,  that 
it  was  dangerous,  would  not  make  it  such  in  law. 

Appellant's  twenty-second  and  twenty-third  instruc- 
tions asked  and  refused  told  the  jury  there  is  no  law  in 
this  State  which  makes  it  the  duty  of  any  person  or  cor- 
poration operating  a  coal  mine  to  prop  or  secure  the  roof 
so  that  it  will  not  fall  upon  those  engaged  in  working 
therein;  that  the  defendant  was  not  charged  with  any 
duty  imposed  upon  it  by  law  to  prop  or  secure  the  roof 
in  the  mine  so  that  it  would  not  fall  upon  the  plaintiff, 
nor  to  repair  or  replace  any  props  that  became  broken  or 
rotten  or  out  of  repair;  that  this  duty  is  imposed  by  law 
upon  the  workmen  who  work  therein.  The  position  con- 
tended for  by  counsel  for  defendant  in  those  two  instruc- 
tions has  been  before  this  court  in  a  number  of  cases, 
notably  in  Consolidated  Coal  Co.  v.  ScheWer,  167  111.  539,  Same 
V.  Same,  65  111.  App.  304,  and  Consolidated  Coal  Co,  v.  Worn- 
haclier,  134  111.  57,  and  is  based  upon  Consolidated  Coal  Co, 
V.  Yung,  24  111.  App.  255,  and  Consolidated  Coal  Co.y,  Scheller, 
42  id.  619.  In  the  Scheiber  case,  supra,  we  used  this  language 
(p.  545):  "Whether,  therefore,  it  was  the  duty  of  appellant 
or  not  to  prop  the  roof,  still,  if  it  assumed  that  duty  and 
undertook  to  discharge  it,  and  did  so  in  such  a  careless 
manner  that  the  roof  was  thereby  loosened  and  rendered 
more  liable  to  fall,  and  the  plaintiff  was  in  the  exercise 
of  due  care  for  his  own  safety,  as  alleged  and  as  neces- 
sarily found  by  the  jury,  the  appellant  would  be  liable. 
Having  undertaken  to  perform  the  work  it  became  its 
duty  to  perform  it  in  a  proper  manner,  whether  bound 
in  the  first  place  to  perform  it  at  all  or  not.  We  do  not, 
however,  wish  to  be  understood  as  holding  with  the  con- 
tention of  counsel  that  the  statute  has  formulated  a  com- 
plete code  of  rules  by  which  all  liability  of  the  operator 
or  owner  of  the  mine  is  to  be  governed,  and  that  there  is 
no  longer  any  common  law  duty  resting  upon  such  owner 
or  operator  for  a  violation  of  which  an  action  will  lie." 
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Counsel  for  appellant  contend  that  the  statute  has 
formulated  a  complete  code  of  rules  of  mine  managferaent, 
and  that  the  common  law  rules  of  nejjflig^ence  are  thereby 
superseded,  and  that  especially  is  this  true  so  far  as  the 
care  of  the  roof  is  concerned;  that  the  statute,  which  re- 
quires that  the  owner,  aj^ent  or  operator  of  e\^ry  coal 
mine  shall  keep  "a  supj^ly  of  timber  constantly  on  hand 
of  sufficient  length  and  dimensions  to  be  used  as  props 
and  cap-pieces,  and  shall  deliver  the  same  as  required, 
with  the  miners'  empty  car,  so  that  the  workmen  may  at 
all  times  be  able  to  properly  secure  said  workings  for 
their  own  safety,"  supersedes  any  other  obligation  on  the 
part  of  the  mine  owner  to  look  after  the  roof  and  to  pro- 
vide a  reasonably  safe  place  for  the  workmen.  We  are 
referred  to  the  following  cases  in  support  of  this  conten- 
tion: Commonwealth  v.  Cooley,  10  Pick.  37;  Commonwealth 
V.  Marshall,  11  id.  350;  Towell  v.  Merritt,  3  Greenl.  (Mo.)  22. 

It  is  a  well  settled  rule  of  law,  and  one  that  this  court 
has  announced,  that  the  master  owes  a  duty  to  the  ser- 
vant to  exercise  reasonable  or  ordinary  care  to  provide 
a  safe  place  for  the  servant,  or  a  place  reasonably  safe 
and  fit  for  the  use  intended,  and  to  exercise  a  like  degree 
of  care  in  the  furnishing  of  tools  and  appliances  and  in 
the  selection  of  co-laborers.  (Chicagd  and  Alton  Railroad 
Co.  V.  Plait,  89  111.  141;  Toledo,  Peoria  and  Warsaio  Raihoay  Co. 
V.  Conroy,  68  id.  560.)  The  degree  of  care  required  on  the 
part  of  the  master  varies  with  the  nature  of  employment 
and  the  means  of  knowledge  of  the  servant.  This  does 
not  mean  that  the  master  is  an  insurer  nor  does  it  re- 
lieve the  servant  from  due  care.  If  the  servant  has  no 
knowledge  of  risks  of  which  the  master  has  knowledge, 
it  is  his  duty  to  warn  him.  If  the  converse  is  true,  the 
servant  should  notify  the  master,  or,  if  the  peril  is  -immi- 
nent, cease  work.  The  requirement  of  the  statute  above 
referred  to  seeks  to  protect  the  miners  by  compelling 
the  mine  owner  to  provide  material  "so  that  the  work- 
men may  at  all  times  be  able  to  properly  secure  said 
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workings  for  their  own  safety."  If  the  workmen,  only, 
used  this  timber,  propped  the  roof  themselves  and  them- 
selves undertook  to  secure  the  same  against  injury,  it 
might  well  be  said  they  assumed  the  risk.  But  here  ap- 
pellee had  nothing  to  do  with  the  roof.  He  found  it  out 
of  repair,  and  the  appellant  had  notice,  through  its  vice- 
principal,  Ramsey,  and  assumed  to  repair  it.  The  evi- 
dence further  shows  that  the  company  had  timber-men  in 
its  employ  whose  duty  it  was  to  protect  the  roof.  Appel- 
lee's duties  gave  him  no  time,  nor  does  it  appear  that  he 
had  the  means  or  ability,  to  make  the  needed  repairs. 
It  were  to  test  the  flexibility  of  the  law  too  far  to  stretch 
this  statutory  enactment  as  a  shield  over  appellant  now. 
In  the  case  of  Consolidated  Coal  Co,  v.  ScJieller,  42  111.  App. 
619,  to  the  well-considered  opinion  of  which  our  atten- 
tion has  been' earnestly  called,  the  elements  here  found 
of  notice,  either  actual  or  constructive,  and  the  promise 
to  repair,  were  wholly  lacking. 

Complaint  is  made  in  appellant's  brief  of  the  modifi- 
cation of  the  sixteenth  instruction  asked.  The  instruc- 
tion asked  was  as  follows: 

"The  court  instructs  the  jury  that  the  plaintiff,  in 
entering  the  employment  of  the  defendant,  assumed  all 
the  ordinary  and  usual  risks  and  hazards  of  service,  and 
if  the  jury  believe,  from  the  evidence,  that  the  primary 
cause  of  the  plaintiff's  injury  was  the  fall  of  the  coal  from 
the  roof  of  the  mine,  and  that  the  danger  of  such  fall  was  one 
of  the  ordinary  and  usual  risks  and  hazards  of  such  ser- 
vice, then  the  jury  should  find  the  defendant  not  guilty." 

The  modification  consisted  in  omitting  the  words  in 
italics.    There  was  no  error  in  this. 

Since  the  submission  of  this  case  the  plaintiff  has 
died,  and  the  judgment  in  this  case  will  be  entered  nunc 
pro  tunc  as  of  the  date  at  which  it  was  submitted. 

Finding  no  substantial  error  in  the  record  the  judg- 
meat  will  be  affirmed.  Judgmeiit  affirmed. 
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John  H.  Kellogg 

V, 

Charles  J.  Peddicord  et  al. 
Opinion  filed  June  17^  1899—BeJiearing  denied  October  4, 1899, 

1.  Appeals  and  errors— tn  considering  depositions  chancellor  has 
no  advantage  over  court  of  review.  The  opportunities  and  facilities 
of  the  Supreme  Court  for  coming  to  a  correct  conclusion  as  to  the 
weight  and  value  of  depositions  are  not  inferior  to  those  possessed 
by  the  chancellor,  where  the  latter  did  not  see  any  of  the  deponents 
or  hear  them  testify. 

2.  Fiduciary  relations-^^ii  suspicion  attaching  to  transactions 
may  he  removed.  Notwithstanding  the  law  views  with  distrust  trans- 
actions between  parties  occupying  a  fiduciary  relation,  such  a  trans- 
action will  be  held  to  be  valid  if  it  appears  that  it  was  entered  into 
with  full  knowledge  of  its  nature  and  effect  and  was  the  result 
of  deliberate,  voluntary  and  intelligent  desire  on  the  part  of  the 
party  acting,  without  the  exercise  of  any  influence  engendered  by 
the  existing  relation, 

3.  Statute  op  Frauds— fnwi  may  he  manifested  hy  writing  not  in- 
tended for  that  purpose.  It  is  not  necessary,  in  order  that  a  writing 
shall  be  deemed  sufficient  to  manifest  a  trust,  that  it  shall  have 
been  framed  for  the  express  purpose  of  acknowledging  the  same, 
it  being  sufficient  if  the  recognition  is  incidentally  made,  provided 
the  object  and  nature  of  the  trust  sufficiently  appear. 

4.  Same— lo/ien  trust  is  sufficievUly  manifested  in  waiting.  A  deposi- 
tion signed  and  sworn  to  by  a  grantee,  and  voluntarily  produced 
and  filed  by  him  in  his  own  behalf  in  a  proceeding  to  set  aside  his 
deed,  may  be  resorted  to  in  all  its  parts,  even  though  it  is  partly 
incompetent  to  be  received  in  evidence,  in  order  to  establish  a 
trust  in  the  property  covered  by  the  deed  which  is  manifested  and 
declared  by  him  in  such  deposition. 

5.  The  court  reviews  the  evidence  in  this  case  at  length,  and 
holds  it  insufficient  to  authorize  the  setting  aside  of  the  deed  in- 
volved on  the  ground  of  improper  influence  by  the  grantee. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 


Brewer  &  Strawn,  for  appellant. 
Widmer  &  WiDMER,  for  appellees. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  circuit  court  of  LaSalle  county  entered  a  decree 
vacating  and  canceling-  a  deed  executed  by  one  Edward 
S.  Peddicord,  now  deceased,  to  the  appellant,  which  pur- 
ported to  convey  to  the  latter  a  farm  containing  one  hun- 
dred and  sixty  acres  of  land  in  section  25,  township  34, 
north,  range  4,  east,  in  said  LaSalle  county.  The  rec- 
ord of  that  proceeding  in  said  court  is  before  us  on  ap- 
peal. The  bill  was  filed  by  the  appellees,  who  are  the 
children,  grandchildren  and  legatees  of  the  said  deceased 
grantor,  and  alleged  two  grounds  of  attack  upon  the 
sufficiency  of  the  deed,  viz.:  First,  "that  said  Peddicord, 
the  grantor,  at  the  time  of  the  execution  of  said  deed  was 
not  of  sound  mind  and  memory,  but  was  in  his  dotage, 
and  his  mind  and  memory  were  so  impaired  as  to  render 
him  wholly  incapable  of  comprehending  the  nature  and 
consequence  of  the  transaction  in  which  he  was  engaged;" 
and  second,  that  at  the  time  of  the  execution  of  the  deed 
said  grantor  was  greatly  enfeebled  in  body  and  impaired 
in  mind,  and  was  an  inmate  of  a  sanitarium  of  which  the 
appellant  was  superintendent  and  also  the  physician  and 
medical  adviser  of  the  grantor,  and  that  the  appellant- 
took  advantage  of  the  influence  so  alleged  to  be  possessed 
over  the  said  grantor,  and  by  undue  influence  procured  the 
execution  of  the  deed  without  any  consideration  therefor. 

Upon  the  hearing  appellees  produced  a  number  of 
witnesses  in  support  of  the  allegation  the  said  grantor 
was  lacking  in  mental  capacity  to  execute  the  deed,  but 
did  not  seek  to  support  the  charge  that  the  deed  had  been 
procured  by  the  exercise  of  undue  influence  on  the  part  of 
any  one  over  the  said  grantor.  The  testimony  thus  pro- 
duced by  appellees,  while  it  tended  to  show  the  grantor 
was  not  exempt  from  the  ills  and  afflictions  of  a  physical 
character  which  ordinarily  affect  men  of  his  age,  had  lit- 
tle, if  any,  tendency  to  establish  that  his  mental  faculties 
were  impaired,  and,  so  far  as  it  had  such  tendency,  it  was 
met  and  clearly  overcome  by  that  of  witnesses  produced 
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in  behalf  of  appellant.  Upon  this  proposition  the  pre- 
ponderance, in  point  of  number  of  witnesses  and  also 
in  point  of  clearness,  reasonableness  and  probability  of 
their  statements,  was  unmistakably  with  the  appellant. 
The  entire  testimony  showed  the  grantor  was  the  owner 
of  much  valuable  property,  both  real  and  personal,  which 
he  had  accumulated  by  his  own  exertions;  that  he  never 
relinquished  the  control  and  management  of  his  business 
affairs,  but  directed  and  supervised  farming  operations 
^  upon  eight  different  farms,  including  the  buying,  feeding 
and  selling  of  cattle  in  large  numbers,  the  storing  and 
selling  of  grain  in  large  quantities  which  his  farms  pro- 
duced, and  the  purchase  of  farming  implements  and  sup- 
plies; that  he  transacted  business  affairs  with  bankers 
and  other  business  men,  and  there  is  nothing  in  the  tes- 
timony to  indicate  he  was  lacking  in  judgment,  discre- 
tion, prudence  or  care.  His  affairs  did  not  suffer,  but 
prospered,  under  his  control.  There  is  no  room  for  the 
contention  he  was  mentally  incapable  of  disposing  of  his 
property,  and  so  the  chancellor  concluded,  as  is  evidenced 
by  the  fact  the  decree  is  based  solely  upon  the  finding 
the  deed  was  the  result  of  the  exercise,  upon  the  part  of 
the  appellant,  of  an  uridue  and  improper  influence  over 
the  grantor.  The  appellees,  complainants  below,  did  not 
produce  any  proof  tending,  or  which  was  intended,  to 
support  this  finding  of  the  court.  If  the  finding  can  be 
upheld  at  all,  the  evidence  upon  which  to  do  so  must  be 
gathered  from  testimony  produced  on  behalf  of  appellant 
for  the  express  purpose  of  disproving  the  charge.  We 
have  subjected  this  testimony  to  a  most  thorough  inves- 
tigation. It  consisted  wholly  of  depositions  taken  before 
a  commissioner  in  the  city  of  Battle  Creek,  in  the  State 
of  Michigan.  The  chancellor  did  not  see  any  of  these 
witnesses  or  hear  any  of  them  testify.  Our  opportuni- 
ties and  facilities  for  coming  to  a  correct  conclusion  as  to 
the  weight  and  value  of  their  testimony  are  in  no  degree 
inferior  to  that  of  the  trial  judge. 
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The  position  of  counsel  for  appellees  is,  that  it  ap- 
peared from  the  testimony  the  relation  of  medical  adviser 
and  patient  existed  between  the  grantor  in  the  deed  and 
the  appellant  at  the  time  the  deed  was  executed,  and  that 
that  fact  alone  warranted  and  demanded  the  decree  va- 
cating the  deed,— and  authorities  are  cited  as  in'support 
of  the  position.  The  rule  in  our  State  is,  that  the  exist- 
ence of  a  confidential  or  fiduciary  relation  may  gfive  rise 
to  suspicion,  and  if,  upon  consideration  of  all  the  facts 
and  circumstances  bearing  upon  the  good  faith  and  fair- 
ness of  the  transaction  between  the  parties  standing  in 
such  relation  to  each  other,  a  reasonable  suspicion  exists 
that  confidence  was  reposed  and  has  been  abused,  the 
transaction  should  be  set  aside.  {Uhlich  v.  Muhlke,  61  111. 
499;  Hei^  v.  Payson^  157  id.  244.)  Notwithstanding  the  re- 
lation, and  that  the  law  views  with  distrust  transactions 
whereby  the  party  having  the  confidence  of  the  other 
obtains  property,  the  distrust  or  suspicion  may  be  shown 
to  be  unfounded,  and  will  be  removed  and  the  transaction 
regarded  as  valid  as  if  it  be  made  to  appear  it  was  en- 
tered into  with  full  knowledge  of  its  nature  and  effect, 
and  was  the  result  of  deliberate,  voluntary  and  intelli- 
gent desire  of  the  party  acting,  and  was  not  secured  by 
the  exercise  of  the  influence  engendered  as  an  effect  of 
the  relation.     JJhlicli  v.  MuJiUce,  supra. 

Excluding  from  consideration  all  statements  in  the 
deposition  of  the  appellant  relating  to  conversations  or 
circumstances  which  occurred  prior  to  the  death  of  the 
grantor,  the  facts  disclosed  in  this  case  are,  that  the  ap- 
pellant was  the  superintendent  of  a  sanitarium  at  Battle 
Creek,  Michigan,  and  had  occupied  that  position  for  about 
twenty  years;  that  the  sanitarium  is  one  of  the  largest  of 
the  institutions  of  its  kind,  capable  of  furnishing  accom- 
modation for  one  thousand  patients,  and  has  constantly 
and  regularly  connected  with  it  from  seven  to  ten  attend- 
ing physicians;  that  the  appellant,  as  superintendent, 
although  a  physician,  did  not  attend  upon  the  patients 
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personally,  nor  did  he  treat  or  prescribe  for  the  grantor; 
that  the  appellant  was  also  superintendent  of  the  "Work- 
ingmen's  Home"  and  was  connected  with  the  management 
of  the  "Missionary  Settlement," — charitable  and  benevo- 
lent associations  located  in  the  city  of  Chicago;  that  the 
grantor,  then  about  seventy-four  years  of  age,  came  to 
the  sanitarium  for  treatment  on  the  19th  day  of  May,  1896, 
and  remained  there  until  he  died,  on  the  25th  day  of  June 
of  the  same  year;  that  he  had  been  a  patient  at  the  sani- 
tarium in  prior  years,  first  about  1877  and  later  in  1884 
or  1885;  that  the  grantor  was  a  farmer,  stock  grower  and 
dealer  in  stock,  and  had  been  very  successful  in  all  of 
these  lines;  that  he  was  possessed  of  personal  property 
in  value  to  the  amount  of  $10,000  above  all  his  indebted- 
ness, and  was  the  owner  of  eight  different  farms  in  La- 
Salle  county,  Illinois,  which  were  valued  in  the  inventory 
filed  by  the  executor  of  his  estate  at  about  $75,000,  one 
of  which,  valued  at  $13,000,  is  the  property  purported  to 
be  conveyed  by  the  deed  sought  to  be  canceled;  that  he 
was  a  member  of  the  Baptist  church,  and  had  been  think- 
ing of  devoting  some  portion  of  his  property  to  religious 
or  charitable  purposes;  that  at  the  sanitarium  he  became 
acquainted  with  the  Rev.  Samuel  Sherin,  a  clergyman  of 
the  Methodist  Episcopal  church,  who  was  also  a  patient 
receiving  treatment  there;  that  Mr.  She  rip  was  much  in- 
terested in  the  work  of  the  Workingmen's  Home  of  Chi- 
cago, and  had  frequent  conversations  with  the  grantor 
with  reference  to  that  institution  and  to  the  beneficial 
character  of  its  work;  that  the  grantor  made  many  in- 
quiries of  Mr.  Sherin  as  to  the  details  of  the  operation  of 
the  home,  the  methods  employed  to  assist  homeless  men 
and  give  them  opportunities  to  secure  employment,  etc. , 
and  became  favorably  impressed  with  the  home  as  a  be- 
nevolent and  charitable  institution  and  deemeddt  of  much 
service  to  the  class  it  was  designed  to  assist;  that  during 
the  week  prior  to  the  execution  of  the  deed,  the  grantor, 
on  two  or  more  occasions,  told  Mr.  Roberts,  his  nurse, 
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that  he  desired  to  see  the  appellant,  and  spoke  about  the 
Working'men's  Home  in  Chicago  and  about  assisting  that 
institution  in  a  financial  way,  and  that  he  believed  the 
institution  would  make  good  use  of  any  means  with  which 
it  might  be  entrusted;  that  he  renewed  his  request  to  see 
the  appellant  and  complained  that  the  appellant  had  not 
called  upon  him;  that  on  Tuesday  prior  to  the  execution 
of  the  deed  on  Saturday,  the  grantor  requested  his  at- 
tending physician,  Dr.  Rand,  to  procure  him  an  interview 
with  appellant;  that  Dr.  Rand  made  known  the  grantor's 
desire  to  the  appellant,  but  that  the  latter  was  unable  to 
call  on  that  day;  that  the  grantor  renewed  his  request 
to  his  attending  physician  on  the  next  day,  and  that 
the  physician  so  advised  the  appellant,  and  that  the  ap- 
pellant did  not  come  on  that  day,  but  did  call  upon  the 
grantor  the  next  day  in  response  to  a  similar  request 
made  then  to  his  attending  physician,  Dr.  Rand,  but  could 
not  then  spare  as  much  time  as  the  grantor  desired  he 
should,  and  the  conversation  had  between  them  did  not 
relate  to  the  subject  of  the  execution  of  the  deed;  that 
the  appellant  is  of  that  religious  faith  holding  the  view 
that  Saturday  is  the  Sabbath  or  Lord's  day,  and  observed 
it  accordingly;  that  the  grantor  was  aware  of  this,  and 
regarding  the  day  as  one  favorable  to  the  accomplish- 
ment of  his  desire  to  have  an  interview  with  appellant, 
requested  his  nurse  to  wheel  him  in  an  invalid  chair  from 
his  room  in  the  principal  building  of  the  sanitarium  to 
the  residence  of  the  appellant;  that  he  was  so  taken  by 
his  nurse  to  the  home  of  the  appellant  without  the  pre- 
vious knowledge  of  appellant  and  there  had  an  interview 
with  appellant. 

The  only  testimony  disclosing  the  conversation  which 
occurred  between  them  is  that  of  the  appellant,  which,  on 
motion  of  the  appellees,  was  excluded  from  consideration. 
•  It  appeared,  however,  that  as  the  result  of  the  interview 
Mr.  Hulbert,  a  member  of  the  bar  of  the  State  of  Michigan, 
a  resident  of  Battle  Creek,  and  who  was  the  legal  adviser 
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of  the  sanitarium  and  of  the  appellant,  and  had  acted  in 
that  capacity  since  1881,  was  summoned  by  appellant  to 
attend  at  his  home,  and  came  while  the  grantor  yet  re- 
mained there;  that  appellant  had  for  many  years  provided 
in  his  own  residence  a  home  for  from  twelve  to  twenty 
children,  and  that  when  Mr.  Hulbert  arrived  at  appel- 
lant's home  these  children  were  seated  in  a  circle  on  the 
lawn  under  a  tree,  engag-ed  in  singing;  that  the  grantor 
was  seated  in  an  invalid  chair  within  the  circle,  listening 
to  the  songs  of  the  children,  and  the  appellant  was  stand- 
ing near;  that  he  (Hulbert)  called  the  appellant,  and  they 
stepped  to  the  other  side  of  the  house  and  sat  down  un- 
der a  shade  tree  there  and  had  a  conversation,  which  the 
witness  (Hulbert)  was  not  allowed  to  give;  that  Mr.  Hul- 
bert returned  to  his  office  and  prepared  a  form  for  a  war- 
ranty deed  from  Mr.  Peddicord,  the  grantor,  to  appellant, 
not  containing,  however,  the  description  of  the  premises 
to  be  conveyed;  that  about  sun-down  of  the  same  day  he 
returned  to  the  office  of  the  appellant  and  there  inserted 
the  description  of  the  premises  from  information  received 
then  from  appellant,  and  that  Mr.  Hulbert,  appellant. 
Dr.  Rand  and  Mr.  Hoover  went  to  the  room  of  Mr.  Ped- 
dico1"d  in  the  sanitarium;  that  Mr.  Hulbert  said  to  the 
grantor,  "Dr.  Kellogg  tells  me  you  wish  to  make  a  con- 
veyance of  some  land  in  Illinois  to  be  used  for  charitable 
and  philanthropic  purposes,"  to  which  Mr.  Peddicord  re- 
plied he  did;  that  Mr.  Hulbert  said,  "I  will  read  this  deed 
over  to  you  and  explain  some  features  of  it  which  are 
a  little  out  of  the  ordinary,"  and  then  proceeded  to  read 
the  deed  and  explain  to  Mr.  Peddicord  that  the  deed  was 
made  direct  to  appellant  because  it  was  better  to  have 
the  title  in  Dr.  Kellogg  than  in  the  Chicago  institution; 
that  Mr.  Peddicord  requested  him  to  read  again  the  clause 
reserving  a  life  estate  in  the  grantor,  and  that  he  did  so, 
and  that  Mr.  Peddicord  then  signed  the  deed  and  acknowl- 
edged it  before  Mr.  Hulbert  as  notary  public,  and  Dr.  Rand, 
Mr.  Hoover  and  Mr.  Hulbert  signed  it  as  witnesses. 


Digitized  by 


Google 


Od'M.]  Kellogg  v.  Peddicord.  29 

The  record  is  barren  of  any  testimony  showing  that 
the  appellant  said  or  did  anything  with  the  intent,  or 
which  had  any  tendency,  to  induce  the  execution  of  the 
deed.  Nor  do  we  find  anything  in  the  testimony  tending 
to  show  it  was  the  desire  of  the  appellant  the  transaction 
should  be  kept  secret  from  the  relatives  of  the  grantor, 
but,  upon  the  contrary,  it  was  proven  that  the  appellee 
Mrs.  Jane  Smouse,  a  daughter  of  the  grantor,  arrived  at 
the  sanitarium  after  the  execution  of  the  deed  and  prior 
to  the  death  of  her  father,  and  that  the  appellant,  in 
her  presence,  requested  the  grantor  to  tell  his  daughter 
all  that  had  been  done  in  regard  to  the  execution  of  the 
deed,  and  that  the  father  said  he  had  already  done  so, 
and  the  daughter  confirmed  the  statement  of  the  father. 
It  also  appeared  the  appellant  sent  two  telegrams  to  the 
appellee  Charles  J.  Peddicord,  a  son  of  the  grantor,  ad- 
vising him  that  the  physical  condition  of  his  father  was 
such  that  he  should  come  immediately  to  the  sanitarium 
to  see  him.  That  the  conveyance,  though  absolute  on 
its  face,  was  in  trust  for  the  benefit  of  the  philanthropic 
purposes  of  the  Workingmen's  Home  in  the  city  of  Chi- 
cago was  openly  and  publicly  stated  by  the  appellant  at 
the  time  of  the  execution  of  the  deed,  and  again  at  the 
time  of  the  conversation  between  the  appeUee  Mrs.  Jane 
Smouse,  her  father  and  the  appellant,  and  is  specifically 
and  expressly  avowed  and  declared  in  the  answer  filed 
by  the  appellant  to  the  bill  filed  in  the  cause,  and  the 
declaration  set  out  in  the  said  answer  is  followed  by  a 
distinct  and  positive  statement  that  the  property  is  so 
held  and  that  it  will  be  so  devoted  and  appropriated, 
and  the  trust  and  objects  and  nature  are  fully  set  out 
and  declared  in  the  deposition  signed  and  sworn  to  by 
the  appellant,  and  tendered  and  filed  in  court  as  evidence 
in  his  behalf  and  certified  to  the  court  as  a  part  of  the 
record  of  the  cause. 

The  facts  and  circumstances  which  attended  the  exe- 
cution of  the  conveyance  here  involved,  thus  fully  dis- 
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dosed  by  the  testimony,  are  not  questioned  by  contradic- 
tory proof  on  the  part  of  the  complainants,  and  are  of 
such  a  character  as  to  remove  all  imputations  of  unfair- 
ness, abuse  of  confidence  or  improper  exercise  of  influ- 
ence on  the  part  of  appellant  or  any  other  person.  The 
chancellor  erred  in  holding-  otherwise.  It  is  true  that 
under  the  Statute  of  Frauds  all  declarations  of  trust  in 
real  estate  "shall  be  manifested  and  proved  by  some  writ- 
ing" signed  by  the  declarant;  but  it  is  not  necessary,  in 
order  that  a  writing  shall  be  deemed  sufficient  to  mani- 
fest a  trust,  it  shall  have  been  framed  for  the  purpose  of 
acknowledging  the  trust.  It  is  sufficient  if  the  recogni- 
tion or  admission  of  it  is  even  incidentally  made  in  writ- 
ing, as  in  the  course  of  a  correspondence,  (Kingsbury  v. 
Bumside^  58  111.  310;  Moore  v.  Pickett^  62  id.  158;)  or  in  a  re- 
ceipt or  a  memorandum,  provided  the  objects  and  nature 
of  the  trust  appear  with  sufficient  certainty  from  such 
documents.  (27  Am.  &  Eng.  Ency.  of  Law,  47-51.)  In  this, 
instance  the  trust  is  sufficiently  manifested  and  proved 
by  the  deposition  voluntarily  signed  and  sworn  to  by  the 
appellant  and  produced  by  him  in  his  own  behalf,  and 
caused  by  him  to  be  filed  in  the  cause  as  being  compe- 
tent, and  incorporated  into  the  record  as  being  compe- 
tent evidence  in  his  behalf.  Though  not  competent,  in 
some  of  its  parts,  to  be  received  in  evidence,  the  deposi- 
tion is,  as  to  other  statements  therein  made,  competent 
testimony,  and  having  been  voluntarily  made  by  the  ap- 
pellant and  produced  by  him  in  his  own  behalf  it  may 
be  resorted  to  in  all  of  its  parts  to  establish  the  trust 
therein  manifested  and  declared.  There  is  no  reason  the 
manifest  wish  of  the  grantor  to  devote  the  farm  in  ques- 
tion to  benevolent  purposes  should  be  thwarted  by  the 
courts. 

The  decree  appealed  from  must  be  and  is  reversed  and 
the  cause  remanded,  with  directions  to  the  chancellor  to 
enter  a  decree  finding  the  conveyance  to  be  valid  and 
effectual  to  vest  the  appellant  with  the  title  to  the  prem- 
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ises  therein  described,  as  trustee,  and  specifying  the  na- 
ture, objects  and  purposes  of  the  trust,  and  decreeing  he 
shall  hold  the  same,  as  trustee,  for  the  purposes  of  the 

^^  '  Reversed  and  remanded. 


Prentiss  D.  Cheney 


V, 


Andrew  W.  Cross.  181      81 

fl89J319 
opinion  filed  June  17 ^  1899—Behearing  denied  October  6, 1899, 

1.  Practice — alleged  errors  cannot  he  first  urged  in  reply  brief.    Un- 
der rule  15  of  the  Supreme  Court  it  is  not  permissible  to  urge  in 
the  reply  brief  an  alleg'ed  error  or  g-round  for  reversal  not  con-    ' 
tained  in  the  brief  in  chief. 

2.  Same — mixed  questions  of  law  and  fact  are  settled  in  Appellate  Court, 
On  appeal  from  a  judg^ment  of  the  Appellate  Court  aflarming  the 
lower  court's  judgment  in  a  suit  at  law,  mixed  questions  of  law  and 
fact  are  not  subject  to  review  by  the  Supreme  Court. 

Cheney  v.Cross,  80  111.  App.  640,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Jersey  county;  the  Hon.  Owen  P.  Thompson, 
Judge,  presiding. 

Thomas  F.  Perns,  and  A.  H.  Bell,  for  appellant. 

Hamilton  &  Hamilton,  and  George  W.  Herdman, 
for  appellee. 

Per  Curiam:  This  was  an  action  of  assumpsit,  insti- 
tuted by  the  appellee,  against  the  appellant,  to  recover 
upon  a  promissory  note  executed  by  the  latter  to  the 
former,  and  also  for  attorney's  fees,  costs  and  expenses 
incurred  in  the  prosecution  of  an  action  brought  by  him 
in  the  State  of  New  Jersey  on  another  note  executed  by 
one  D'Arcy,  payable  to  appellant,  and  which  was  deliv- 
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ered  to  the  appellee  as  collateral  security  for  the  note 
given  by  appellant  to  appellee.  Appellant  flle<i  a  plea 
of  set-ofF,  the  averments  whereof  in  substance  were,  that 
appellee,  prior  to  bring'ing  action  on  the  note  held  as 
collateral  security,  sold  and  assij^^ned  the  note  given  him 
by  the  appellant,  and  was  defeated  in  the  action  to  col- 
lect the  note  held  as  collateral  because  he  brought  said 
suit  in  his  own  name  and  was  without  beneficial  interest 
therein,  and  that  appellant  had  no  notice  or  knowledge 
that  appellee  had  endorsed  and  assigned  the  principal 
note  until  after  the  note  held  by  him  as  collateral  had 
become  barred  by  operation  of  the  Statute  of  Limita- 
tions. Appellee  replied  that  he  prosecuted  the  suit  in 
the  State  of  New  Jersey  with  due  care  and  diligence; 
that  he  gave  appellant  full  notice  of  the  suit;  that  ap- 
pellant advised  appellee  and  his  attorney  in  said  suit 
as  to  the  course  to  be  pursued  until  the  termination  of 
the  action,  was  present  at  the  trial  and  participated  fully 
in  the  prosecution  thereof,  and  that  the  suit  upon  said 
note  was  defeated  upon  the  issue  there  was  no  consider- 
ation for  the  execution  tHereof.  The  cause  was  submitted 
to  the  court  for  trial  without  a  jury.  The  court  found 
the  issues  for  the  plaintiff  and  entered  judgment  accord- 
ingly, and  such  judgment  was  a.ffirmed  by  the  Appellate 
Court  for  the  Third  District.  This  is  an  appeal  to  reverse 
the  judgment  of  the  Appellate  Court. 

We  are  restricted  to  the  review  of  questions  of  law 
arising  on  the  record.  (Kurd's  Stat.  1895,  chap.  110,  sec. 
89,  entitled  "Practice.")  The  afiirmance  of  the  judgment 
by  the  Appellate  Court  implies  a  finding  of  facts  in  the 
same  way  as  found  by  the  trial  court,  {Kreigh  v.  Sherman, 
105  111.  49;  Faddon  v.  People's  Ins.  Co.  107  id.  196;)  and  this 
court  is  precluded  from  reviewing  controverted  questions 
of  fact.  {Capen  v.  DeSteiger  Glass  Co.  105  111.  185;  Indian- 
apolis and  St.  Louis  liailroad  Co.  v.  Morgenstern,  106  id.  216.) 
Nor  are  mixed  questions  of  law  and  fact  subject  to  review 
in  this  court.     Meyer  v.  Butterbrodt,  146  111.  131. 
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The  motion  of  appellant  for  judgment  on  the  pleading*, 
entered  at  the  time  the  court  overruled  appellee's  de- 
murrer to  certain  counts  of  appellant's  plea  of  set-off, 
was  properly  denied.  Appellee  had  the  right  to  plead 
over  to  such  counts.  The  motion  was  renewed  after  the 
issues  had  been  joined,  a  jury  waived  and  the  cause 
submitted  to  the  court  for  trial,  and  was,  it  is  urged, 
erroneously  overruled.  Neither  of  these  alleged  errors  is 
mentioned  in  the  brief  in  chief  for  appellant.  In  the  reply 
brief  the  rulings  of  the  ^ourt  on  these  motions  are  men- 
tioned as  being  questions  of  law  open  for  review  in  this 
court,  but  it  is  not  pointed  out  wherein  it  is  supposed  the 
court  erred  in  any  of  the  many  rulings  upon  questions 
of  pleading,  nor  are  any  grounds  disclosed  or  reasons 
advanced  in  support  of  the  motion.  Moreover,  it  is  not 
permissible,  under  rule  15  of  the  rules  of  this  court,  to 
urge  in  the  reply  brief  an  alleged  error  or  point  for  re- 
versal not  contained  in  the  brief  in  chief. 

It  is  not  complained  the  court  erred  in  passing  upon 
any  question  relative  to  the  admissibility  of  testimony. 

Aside  from  the  general  statement,  "the  propositions 
(of  law)  asked  by  appellee  were  improperly  given,"  there 
is  no  complaint  in  the  brief  in  chief  as  to  the  action  by 
the  court  in  that  respect.  In  the  reply  brief,  objections 
to  one  of  such  propositions  are  specified,  but  we  need  not 
refer  thereto  further  than  to  say  such  specification  is  in 
violation  of  rule  15,  before  referred  to,  and  that  it  would 
not  be  just  to  appellee,  who  has  not  had  and  cannot  have 
opportunity  to  be  heard  upon  the  question,  that  we  should 
consider  the  objections.  It  is  not  improper  we  should  re- 
mark the  proposition  referred  to  called  upon  the  court  to 
rule  upon  a  mixed  question  of  law  and  fact,  and  for  that 
reason  the  ruling  is  not  subject  to  review  in  this  court. 
Meyer  v.  Butterbrodt^  supra. 

The  court  held  ten  of  the  propositions  of  law  asked 
by  appellant  to  be  correct  and  refused  to  so  hold  as  to 
four  others.     In  the  brief  it  is  asserted  those  "refused 
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by  the  court  were  improperly  refused,"  but  no  reason  to 
maintain  the  assertion  is  advanced,  except  as  to  propo- 
sition No.  14  refused.  As  to  No.  U,  counsel  insist  it  was, 
in  effect,  "a  motion  to  find  for  the  appellant,"  and  for  that 
reason  urge  it  should  have  been  given.  The  proposition 
is  as  follows: 

"The  court  holds  that  under  the  law  and  evidence  the 
finding  of  the  court  should  be  for  the  defendant,  Cheney, 
for  such  sum  as  the  value  of  the  D'Arcy  note  exceeds  in 
value  the  amount  due  on  the  principal  note  due  from 
Cheney  to  Cross." 

This  proposition,  and  the  action  of  the  court  upon 
it,  do  not  raise  any  question  of  law  for  re-examination 
in  this  court.  The  appellant  occupied  the  position  of  a 
plaintiff  on  the  issues  made  under  his  plea  of  set-off,  and 
in  order  to  prevail  thereon  it  was  necessary  such  issues 
should  be  sustained  by  a  preponderance  of  the  evidence 
produced  upon  the  hearing.  {Laird  v.  Warren,  92  111.  204; 
Osgood  V.  Oroseclose,  159  id.  511.)  The  testimony  bearing 
upon  the  issues  raised  by  the  plea  of  set-off  was  contra- 
dictory, and  in  the  opinion  of  the  trial  judge  and  of  the 
Appellate  Court  the  evidence  did  not  so  preponderate. 
The  action  of  the  court  in  refusing  the  proposition  may 
as  well  be  attributed  to  the  view  entertained  by  the  court 
as  to  the  weight  of  the  evidence,  as  the  view  upon  any 
point  of  law  involved  in  the  proposition. 

Notwithstanding  the  fact  counsel  for  appellant  have 
not  advised  us  in  what  respect  it  is  supposed  the  court 
erred  in  refusing  to  liold  the  three  other  refused  propo- 
sitions, we  have  examined  them  in  connection  with  the 
propositions  held  in  his  behalf,  and  find  all  the  princi- 
ples of  law  referred  to  in  the  refused  propositions  are 
correctly  announced  in  the  propositions  held  in  behalf 
of  the  appellant. 

Finding  none  of  the  alleged  errors  to  be  well  assigned 
the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  National  Home  Building  and  Loan  Association 

V. 

The  Home  Savings  Bank  et  al. 
Opinion  filed  June  f  (?,  1899—Iiehearing  denied  October  5, 1899. 

1.  Corporations— tc/ien  corporation  is  estopped  to  plead  uUra  vires. 
A  corporation  having  received  the  benefit  of  a  contract  may  be 
estopped  to  raise  the  defense  of  ultra  vires  where  the  contract  is 
within  its  power  but  there  has  been  a  failure  to  comply  with  some 
reg'ulation  or  the  power  has  been  improperly  exercised. 

2.  Same — corporation  is  not  estopped  to  raise  defense  of  ultra  vires  if 
potcer  is  toaniing.  A  contract  beyond  the  power  of  a  corporation  is 
void,  and  the  fact  the  corporation  has  received  the  benefit  thereof 
or  the  other  party  has  acted  thereunder  does  not  estop  the  corpora- 
tion from  raising  the  defense  of  ultra  vires.   (Carter,  J. ,  dissenting. ) 

3.  Same — one  dealing  with  corporation  of  limited  powers  is  chargeable 
ftUh  notice.  A  party  dealing  with  a  corporation  having  limited  and 
delegated  powers  ponferred  by  law  is  chargeable  with  notice  of 
them  and  their  limitations,  and  cannot  plead  ignorance  in  avoid- 
ance of  the  defense  of  uUra  vires. 

4.  Loan  associations — loan  association  cannot  trade  in  real  estate. 
A  loan  association  organized  under  the  law  of  1879,  (Laws  of  1879, 
p.  83,)  has  no  power  to  acquire  and  hold  real  estate  except  such  as 
has  been  mortgaged  to  it  or  in  which  it  has  an  interest,  and  con- 
tracts made  for  the  purchase  of  real  estate  in  which  it  has  no 
interest  are  not  enforceable. 

6.  Same— when  loan  a^odation  is  not  liable  for  deficiency  on  foreclosure. 
A  building  and  loan  association  has  no  power,  in  exchanging  prop- 
erties, to  acquire  a  lot  in  which  it  had  no  interest  and  assume  an 
encumbrance  thereon,  and  no  deficiency  decree  can  be  rendered 
against  it  on  foreclosure  of  the  encumbrance. 

Nat.  Home  Building  Ass.w. Home  Sav.  5a«A:,79Ill.  App.  303,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Nathaniel  C. 
Sears,  Judge,  presiding. 

Cutting,  Castle  &  Williams,  and  Wagner,  Bing- 
ham &  Long,  for  appellant: 

A  building  and  loan  association  has  no  power  to  pur- 
chase real  estate  upon  which  it  had  no  mortgage,  lien 
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or  other  encumbrance  or  in  which  it  had  no  interest,  and 
therefore  it  has  no  power  to'assume  and  agree  to  pay  a 
mortgage  on  such  real  estate  so  purchased  by  it.  Rev. 
Stat.  chap.  32,  sec.  13;  Railroad  Co,  v.  Collins,  40  Ga.  582; 
Reese  on  Ultra  Vires,  9,  10,  17,  21,  48,  54,  55,  81,  85;  Head 
V.  Insurance  Co.  2  Cranch,  127;  People  v.  Insurance  Co.  15 
Johns.  357;  Insurance  Co,  v.  Sturges,  2  Cow.  664;  Perrine  v. 
Canal  Co.  9  How.  172;  Pearce  v.  Railroad  Co.  21  id.  441;  iTood 
V.  Railroad  Co.  22  Conn.  502;  Thomas  v.  Railroad  Co.  101 
U.  S.  71;  Davis  v.  Railroad  Co.  131  Mass.  258;  Central  Trans. 
Co.  V.  Pidlrnan  Car  Co.  139  U.  S.  24;  Coleman  v.  Railway  Co. 
10  Beav.  1;  Lucas  v.  White  Line  Trails.  Co.  70  Iowa,  541;  Rail- 
ivay  Co.  V.  Railway  Co.  11  C.  B.  775;  Bissell  v.  Railroad  Co.  22 
N.  Y.  258;  Jameson  v.  Bank,  122  id.  135;  Fridley  v.  Bowen,  87 
111.  154;  Chicago  Gas  Light  Co.  v.  Gas  Light  Co.  121  id.  530; 
Endlich  on  Building  Ass.  (1st  ed.)  sees.  120,  283,  305,  307; 
McCauly  v.  Building  Ass.  37  S.  W.  Rep.  212;  People  v.  Gas 
Trust  Co.  130  111.  268;  Metropolitan  Bank  v.  Godfrey,  23  id.  579. 

There  being  no  power  in  the  association  to  make  the 
contract  to  pay  the  mortgage  it  could  not  ratify  it.  Cen- 
tral  Trans.  Co.  v.  Pullman  Car  Co.  139  U.  S.  24;  Thompson 
on  Corp.  sees.  6007,  6009;  Reese  on  Ultra  Vires,  sees.  46, 
59,  60,  72,  98;  Marble  v.  Harvey,  92  Tenn.  115;  Morawetz  on 
Corp.  p.  551,  sec.  581;  Durkee  v.  People,  53  111.  App.  396; 
Albert  v.  Bank,  1  Md.  Ch.  407. 

Estoppel  cannot  be  urged  against  a  party  to  a  contract 
not  fully  performed.  Thompson  on  Corp.  sec.  6024;  Swan 
V.  Scott,  H  S.  &  R.  155;  Reese  on  Ultra  Vires,  sec.  71. 

Relief  will  not  be  given  when  an  illegal  contract  is 
relied  on  to  sustain  it.  Fridley  v.  Bowen,  87  111.  151;  Bishop 
V.  Presei-vers'  Co.  157  id.  284;  Central  Trans.  Co.  v.  Car  Co,  139 
U.  S.  24;  Reese  on  Ultra  Vires,  sees.  69,  70,  72,  73;  7  Wait's 
Actions  and  Defenses,  64;  McNulta  v.  Bank,  164  111.  427. 

A  member  of  a  building  and  loan  association  is  charged 
with  notice  of  the  powers  conferred  on  its  officers  and  the 
provisions  of  its  charter.  Citizens'  Building  Ass.  v.  Ruhl, 
55  111.  App.  65;  Morawetz  on  Corp.  sees.  580-591;  Angell  & 
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Ames  on  Corp.  sees.  288-301;  Thompson  on  Corp.  sec.  6009; 
Reese  on  Ultra  Vires,  sees.  52/53;  Thompson  v.  Paper  Co. 
187  Mass.  595;  BanJc  v.  Alden,  129  U.  S.  372. 

Winston  &  Meagher,  and  Alexander  L.  White- 
hall, (Ralph  Martin  Shaw,  of  counsel,)  for  appellees: 

If  agents  conduct  themselves  so  that,  if  they  had  been 
acting  for  private  employers,  the  person  for  whom  they 
were  acting  would  have  been  affected  and  bound  by  their 
conduct,  the  same  rule  must  prevail  when  the  principal 
under  whom  the  agent  acts  is  a  corporation.  Insurance 
Co.  V.  Schettler,  38  111.  166;  Inter- State  Building  Ass.  v.  Ayres, 
177  id.  9;  Merchants'  Bank  v.  Bank,  10  Wall.  604;  Railroad 
Co.  V.  Schuyler,  34  N.  Y.  30;  Railroad  Go.  v.  Quigby,  21  How. 
202;  Bank  v.  Graham,  100  U.  S.  699;  Henderson  v.  Railroad 
Co.  17  Tex.  560;  Leopold  Rolling  Mill  Co.  v.  State,  54  Ga.  635; 
Frankfort  Bank  v.  Johnson,  24  Me.  490;  Allison  v.  Railroad 
Co.  46  S.  W.  Rep.  348. 

A  corporation,  like  a  private  individual,  may  by  its 
acts  ratify  the  unauthorized  transactions  of  its  agents. 
Drescher  v.  Fulham,  52  Pac.  Rep.  685;  Miller  v.  Matthews,  40 
Atl.  Rep.  176;  Ragland  v.  McFall,  137  111.  181. 

When  the  officers  or  agents  of  a  corporation  exercise 
powers  affecting  the  interests  of  third  parties,  which 
presupposes  a  delegated  authority  for  that  purpose,  and 
other  acts  subsequently  performed  show  the  corporation 
must  have  contemplated  the  legal  existence  of  such  au- 
thority, the  acts  of  such  officers  or  agents  will  be  deemed 
rightful  and  the  delegated  authority  will  be  presumed. 
Insurance  Co.  v.  Schettler,  38  111.  166;  Railroad  Co.  v.  Dalby, 
19  id.  352;  Miners'  Ditch  v.  Zellerbach,  37  Cal.  543;  Metnrpole 
Bath  Co.  V.  Fan  Co.  50  111.  App.  681 ;  Supervisors  v.  Schenck, 
5  Wall.  772;  Insurance  Co.  v.  White,  106  111.  67;  Railroad  Co. 
V.  Schuyler,  34  N.  Y.  58;  Page  v.  Water  Co.  31  Fed.  Rep.  257. 

If  it  is  possible,  under  any  hypothetical  condition  of 
facts,  for  an  act  to  be  within  the  express  or  implied 
power  of  a  corjDoration,  the  corporation  will  be  estopped 
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in  a  particular  instance  to  say  that  the  act  is  not  within 
such  expressed  or  implied  power,  when  such  a  defense 
would  be  to  the  injury  of  a  party  contracting  with  it, 
unless  the  act  itself  is  malum  prohibitum  or  malum  in  se. 
Blssell  V.  Railroad  Co.  22  N.  Y.  258;  Railroad  Co,  v,  Schuyler, 
34  id,  30;  Grammes  v.  Sullivan,  81  Fed.  Rep.  45;  Supervisors 
V.  Schenck,  5  Wall.  772;  Railroad  Co.  v.  McCarthy,  96  U.  S. 
258;  State  Board  of  Agriculture  v.  Railway  Co.  47  Ind.  407; 
Miners'  Ditch  v.  Zellerhach,  37  Cal.  543. 

The  plea  of  ultra  vires  should  not,  as  a  general  rule, 
prevail,  whether  interposed  for  or  against  a  corporation, 
when  it  would  not  advance  justice,  but,  on  the  contrary, 
would  accomplish  a  legal  wrong.  Kadish  v.  Building  Ass. 
151  111.  531;  matney  Arms  Co.  v.  Barloio,  63  N.  Y.  62;  Darst 
V.  Oale,  83  111.  136;  Railway  Co.  v.  McCarthy,  96  U.  S.  258; 
San  Antonio  v.  Mehaffy,  id.  312. 

When  a  party  dealing  with  a  corporation  has  acted 
in  good  faith  and  the  contract  has  been  completely  exe- 
cuted, the  corporation  receiving  the  benefit  thereof,  and 
nothing  remains  to  be  done  except  the  payment  by  the 
corporation  to  the  party,  the  corporation  is  always  es- 
topped to  set  up  its  want  of  authority  as  a  defense,  un- 
less the  action  is  malum  in  se  or  maluii^  prohibitum.  This 
is  always  the  law,  even  though  the  party  contracting 
with  the  corporation  knows  at  the  time  that  the  corpora- 
tion is  transacting  business  beyond  its  chartered  powers. 
Bradley  v.  Ballard,  55  111.  413;  Parish  v.  Wheeler,  22  N.  Y. 
491;  Totvers  Excelsior  Co.  v.  Inman,  23  S.  E.  Rep.  418;  Eck- 
man  v.  Railroad  Co.  169  111,  312;  Kadish  v.  Building  Ass.  151 
id.  531;  Darst  v.  Gale,  83  id.  136;  Siou^  City  Terminal  Co.  v. 
Trust  Co.  82  Fed.  Rep.  124;  Lyon  v.  Bank,  85  id.  120;  Central 
Trust  Co.  V.  Railway  Co.  87  id.  815;  Speer  v.  Commissioners, 
88  id.  748;  Railroad  Co  v.  Thompson,  103  111.  187;  Dimpfel  v. 
Railway  Co.  9  Biss.  127;  Union  Trust  Co.  v.  Railroad  Go.  117 
U.  S.  434;  Bank  v.  Mattheivs,  98  id.  621;  Manufacturing  Co. 
V.  Metal  Co.  127  N.  Y.  452;  Whitney  Arms  Co.  v.  Barlow,  63 
id.  62;  Woodruff  v.  Railway  Co.  93  id.  609;  29  Ohio  St.  330. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

In  November,  1893,  Flora  D.  Bishopp  made  a  trade  of 
lots  in  the  city  of  Chicago  will;  the  National  Home  Build- 
ing" and  Loan  Association,  appellant,  in  pursuance  of 
which  appellant  conveyed  to  her  lot  lOin  Lee  Bros.'  ad- 
dition to  Englewood,  lots  15  and  16  in  block  60  in  Chicago 
University  subdivision,  and  lot  36  in  block  2  in  Herring's 
subdivision.  In  exchange  for  these  lots  said  Flora  D. 
Bishopp  and  Jonathan  D.  Bishopp,  her  husband,  conveyed 
to  the  building  and  loan  association  lots  5  and  6  in  block  2 
in  Johnson  &  Clement's  subdivision,  and  in  the  deed  of 
the  same  it  was  agreed  that  the  building  and  loan  asso- 
ciation should  assume  and  pay  an  encumbrance  on  said 
lot  5  in  the  form  of  a  trust  deed  executed  by  said  Flora 
D.  Bishopp  and  husband  to  Charles  T,  Page,  trustee,  to 
secure  a  note  for  ^000  and  interest.  The  trade  was  ne- 
gotiated and  carried  out  on  the  part  of  the  association 
through  J.  O.  Duncan,  agent,  who  was  employed  by  the 
association  to  negotiate  loans  and  examine  abstracts  for 
it  in  Chicago,  and  he  acted  under  the  direction  of  the 
secretary  of  the  association.  After  the  exchange  the  as- 
sociation paid  a  mortgage  of  $600  on  said  lot  5  and  the 
delinquent  interest  on  the  mortgage  assumed  in  the  con- 
veyance. On  May  14, 1895,  the  board  of  directors  passed 
a  resolution  that  the  assumption  clause  in  the  deed  was 
made  without  authority  of  the  association,  and  directed 
the  execution  and  tender  of  a  quit-claim  deed  of  the  lot 
to  Flora  D.  Bishopp.  The  deed  was  made  and  tendered 
unconditionally,  and  the  association  thereby  offered  the 
lot  to  her  without  a  return  of  the  consideration  or  any 
other  condition.  The  note  for  $3000,  secured  by  the  trust 
deed,  was  transferred  to  the  Home  Savings  Bank,  one  of 
the  appellees,  and  it  filed  its  bill  in  the  superior  court  of 
Cook  county  to  foreclose  the  same,  asking  for  a  decree 
against  Flora  D.  Bishopp,  a  sale  of  the  mortgaged  prem- 
ises, and  a  decree  against  the  building  and  loan  associa- 
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tion  for  such  deficiency  as  might  exist.  The  building  and 
loan  association  answered  that  the  trade  was  consum- 
mated by  direction  of  its  president  and  secretary,  but  the 
clause  assuming  the  mortgage  was  inserted  without  their 
knowledge  or  authority  and  without  the  knowledge  and 
authority  of  its  board  of  directors,  that  such  an  agree- 
ment was  ultra  vires  the  corporation,  and  that  it  had  ten- 
dered a  quit-claim  deed  of  the  lot  to  the  said  Flora  D. 
Bishopp.  The  bill  was  answered  by  Flora  D.  Bishopp 
and  her  husband,  who  admitted  its  material  allegations 
and  filed  their  cross-bill,  alleging  the  agreement  for  an 
exchange  of  the  properties  and  the  conveyances  and 
asking  for  a  deficiency  decree  against  the  association. 
The  building  and -loan  association  answered  the  cross-bill, 
setting  up  the  same  defense  as  before,  and  the  cause  was 
referred  to  a  master,  who  reported  in  favor  of  a  foreclos- 
ure and  sale  and  a  decree  against  the  building  and  loan 
association  for  any  deficiency  in  the  payment  of  the  debt, 
interest,  fees  and  costs.  Exceptions  to  the  report  were 
overruled  and  a  decree  was  entered  in  accordance  with 
it,  which  has  been  affirmed  by  the  Appellate  Court. 

No  objection  is  made  to  the  foreclosure  of  the  trust 
deed  or  the  sale  of  the  premises,  and  'the  only  question 
involved  in  this  appeal  is  whether  the  contract  inserted 
in  the  deed,  by  which  the  defendant,  the  National  Home 
Building  and  Loan  Association,  agreed  to  assume  and 
pay  the  debt,  is  binding  upon  it.  This  defendant,  which 
denied  the  binding  force  of  the  agreement,  is  a  corpo- 
ration organized  under  the  provisions  of  an  act  entitled 
"An  act  to  enable  associations  of  persons  to  become  a 
body  corporate  to  raise  funds  to  be  loaned  only  among 
the  members  of  such  association,"  in  force  July  1,  1879. 
(Laws  of  1879,  p.  83.)  As  a  corporation  it  is  a  creature  of 
the  law,  having  no  powers  but  those  which  the  law  has 
conferred  upon  it.  A  corporation  has  no  natural  rights 
or  capacities,  such  as  an  individual  or  an  ordinary  part- 
nership,  and  if  a  power  is  claimed  for  it,  the  words 
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giving"  the  power  or  from  which  it  is  necessarily  implied 
must  be  found  in  the  charter  or  it  does  not  exist.  The 
law  on  this  subject  is  stated  by  the  Supreme  Court  of 
the  United  States  in  Central  Transportation  Co.  v.  Pullman 
Palace  Car  Co,  139  U.  S.  24,.  as  follows:  "The  charter  of  a 
corporation,  read  in  the  light  of  any  general  laws  which 
are  applicable,  is  the  measure  of  its  powers,  and  the 
enumeration  of  those  powers  implies  the  exclusion  of  all 
others  not  fairly  incidental."  The  purpose  of  this  corpo- 
ration is  the  raising  of  funds  to  be  loaned  to  its  members 
upon  the  security  of  its  stock  and  unencumbered  real  es- 
tate. Manifestly  the  business  of  trading  in  real  estate  or 
acquiring  the  same,  except  as  incidental  to  their  legiti- 
mate business,  is  wholly  foreign  to  the  purpose  for  which 
the  State  has  created  such  corporations  and  conferred  up- 
on them  qorporate  powers.  They  have  no  power  to  take 
and  hold*  real  estate,  and  contracts  made  for  the  purchase 
of  it  are  not  enforceable.  (Endlich  on  Building  Associa- 
tions, sees.  305-308.)  But  for  the  purpose  of  collecting 
debts  it  is  essential  that  they  should  have  some  power 
with  respect  to  the  real  estate  mortgaged  to  them,  and 
for  that  purpose  section  13  of  the  act  for  their  incorpora- 
tion provides  as  follows:  "Any  loan  or  building  associa- 
tion incorporated  by  or  under  this  act  is  hereby  authorized 
and  empowered  to  purchase  at  any  sheriff's  or  other  judi- 
cial sale,  or  at  any  other  sale,  public  or  private,  any  real 
estate  upon  which  such  association  may  have  or  hold  any 
mortgage,  lien  or  "other  encumbrance,  or  in  which  said 
association  may  have  an  interest,  and  the  real  estate  so 
purchased,  to  sell,  convey,  lease  or  mortgage  at  pleasure 
to  any  person  or  persons  whatsoever."  Such  corporations 
are  not  authorized,  either  by  their  charters  or  as  an  inci- 
dent to  their  existence,  to  acquire  or  hold  any  real  estate," 
except  such  as  has  been  mortgaged  to  them  or  which  they 
may  have  an  interest  in:  Not  only  is  this  the  rule  to  be 
derived  from  the  act  of  the  legislature  authorizing  their 
incorporation,  under  the  general  principles  of  law,  but  it 
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is,  and  always  has  been,  ag'ainst  the  policy  of  the  State 
to  permit  corporations  to  accumulate  landed  estates,  or 
to  own  real  estate  beyond  what  is  necessary  for  their 
corporate  business  or  such  as  is  acquired  in  the  collec- 
tion of  debts.  {Carroll  v.  Citij  of  East  St.  Louis,  67  111.  568; 
United  States  Trust  Co.  v.  Lee^  73  id.  142;  People  v.  Pullman 
Palace  Car  Co.  175  id.  125;  First  M.  E.  Church  of  Chicago  v. 
Dixon,  178  id.  260.)  It  is  also  a  settled  principle  of  Ameri- 
can jurisprudence.  (5  Thompson's  Law  of  Corporations, 
sec.  5772.)  If  a  building  and  loan  association  were  per- 
mitted to  invest  its  money  in  the  purchase  of  real  estate 
or  to  traffic  or  trade  in  such  property  instead  of  keep- 
ing within  the  powers  conferred  upon  it  by  loaning  such 
money  and  collecting  it,  it  would  not  only  be  exercising 
powers  not  granted,  but  it  would  be  carrying  on  a  busi- 
ness inconsistent  with  the  purpose  of  its  creation  and 
against  the  fixed  and  uniform  policy  of  the  State.  In 
People  ex  rel.  v.  Chicago  Gas  Trust  Co.  130  111.  268,  it  was  said 
(p.  292):  "The  word  ^unlawful,'  as  applied  to  corpora- 
tions, is  not  used  exclusively  in  the  sense  of  malum  in  se 
or  malitm  prohibitum.  It  is  also  used  to  designate  powers 
which  corporations  are  not  authorized  to  exercise,  or  con- 
tracts which  they  are  not  authorized  to  make,  or  acts 
which  they  are  not  authorized  to  do, — or,  in  other  words, 
such  acts,  powers  and  contracts  as  are  ultra  vires."  In 
Central  Transportation  Co.  v.  Pullman  Palace  Car  Co.  supra, 
the  result  of  the  decisions  as  to  the  exercise  of  pow^ers 
not  granted  is  summed  up,  as  follows:  "All  contracts 
made  by  a  corporation  beyond  the  scope  of  those  powers 
are  unlawful  and  void,  and  no  action  can  be  maintained 
upon  them  in  the  courts, — and  this  upon  three  distinct 
grounds:  the  obligation  of  every  one  contracting  with 
a  corporation  to  take  notice  of  the  legal  limits  of  its 
powers;  the  interest  of  the  stockholders  not  to  be  sub- 
jected to  risks  which  they  have  never  undertaken;  and 
above  all,  the  interest  of  the  public  that  the  corporation 
shall  not  transcend  the  j^owers  conferred  upon  it  by  law." 
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It  is  first  contended,  in  support  of  the  decree,  that  the 
contract  by  which  the  corporation  assumed  and  agreed 
to  pay  the  mortgage  on  lot  5  as  a  part  of  the  considera- 
tion was  within  its  powers.  The  ground  of  this  claim  is, 
that  the  corporation  had  a  mortgage  on  lot  6,  (the  other 
lot  which  was  conveyed  to  it,)  and  the  acquisition  of  that 
lot  was  a  legitimate  exercise  of  power.  We  do  not  see 
how  the  fact  that  it  had  power  to  purchase  one  lot  would 
operate  to  give  it  power  to  purchase  .another.  The  right 
to  acquire  property  in  which  it  had  an  interest  could 
not  be  extended  to  other  property  in  which  it  had  no  in- 
terest. If  it  could  make  a  loan  on  a  lot  and  buy  other 
property  in  the  vicinity  or  adjoining  it  by  merely  in- 
cluding in  the  deed  the  mortgaged  lot,  the  law  would  be 
evaded  and  the  policy  of  the  State  subverted.  The  law 
has  given  such  a  corporation  power  to  purchase  such 
real  estate  as  it  has  a  mortgage  on  for  its  necessary  pro- 
tection in  making  collections,  but  that  does  not  authorize 
it,  by  including  such  real  estate,  to  buy  another  lot  or  a 
subdivision  or  part  of  a  town,  and  enter  into  the  business 
of  trading  in  real  estate.  If  it  could  not  purchase  lot  6, 
upon  which  it  held  a  mortgage,  without  buying  other  real 
estate,  it  was  not  authorized  to  buy  it  at  all. 

It  is  also  argued  that  the  building  and  loan  associa- 
tion is  estopped  to  raise  the  question  whether  the  con- 
tract was  ultra  vires  because  it  has  received  the  benefit  of 
the  contract  by  the  conveyance  of  property  to  it.  That 
depends,  as  we  think,  upon  the  sense  in  which  the  term 
ultra  vires  is  used.  It  has  been  applied  indiscriminately 
to  different  states  of  fact  in  such  a  way  as  to  cause  con- 
siderable confusion.  When  used  as  applicable  to  some 
conditions,  it  has  been  frequently  said  that  a  corpora- 
tion is  estopped  to  make  such  a  defense  where  it  has  re- 
ceived the  benefit  of  the  contract.  For  example,  the  term 
has  been  applied  to  acts  of  directors  or  officers  which 
are  outside  and  beyond  the  scope  of  their  authority,  and 
therefore  are  invasions  of  the  rights  of  stockholders,  but 
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which  are  within  the  powers  of  the  corporation.  In  such 
a  case  the  act  may  become  binding  by  ratification,  con- 
sent and  acquiescence,  or  by  the.  corporation  receiving 
the  benefit  of  the  contract.  Again,  it  has  been  applied  to 
cases  where  an  act  was  within  the  authority  of  the  cor- 
poration for  some  purposes  or  under  some  circumstances, 
and  where  one  dealing  in  good  faith  with  the  corporation 
had  a  right  to  assume  the  existence  of  the  conditions 
which  would  authorize  the  act.*  Where  an  act  is  not  ultra 
vires  for  want  of  power  in  the  corporation  but  for  want 
of  power  in  the  agent  or  officer,  Or  because  of  the  disre- 
gard of  formalities  which  the  law  requires  to  be  observed, 
or  is  an  improper  use  of  one  of  the  enumerated  powers, 
it  may  be  valid  as  to  third  persons.  In  the  more  proper 
and  legitimate  use  of  the  term  it  applies  only  to  acts 
which  are  beyond  the  purpose  of  the  corporation,  which 
could  not  be  sanctioned  by  the  stockholders.  There  would, 
of  course,  be  no  power  to  confirm  or  ratify  a  contract  of 
that  kind,  because  the  power  to  enter  into  it  is  absolutely 
wanting.  If  there  is  no  power  to  make  the  contract  there 
can  be  no  power  to  ratify  it,  and  it  would  seem  clear  that 
the  opposite  party  could  not  take  away  the  incapacity 
and  give  the  contract  vitality  by  doing  something  under 
it.  It  would  be  contradictory  to  say  that  a  contract  is 
void  for  an  absolute  want  of  power  to  make  it  and  yet  it 
may  become  legal  and  valid  as  a  contract,  by  way  of  es- 
toppel, through  some  other  act  of  the  party  under  such 
incapacity,  or  some  act  of  the  other  party  chargeable  by 
law  with  notice  of  the  want  of  power. 

The  powers  delegated  by  the  State  to  the  corporation 
are  matters  of  public  law,  of  which  no  one  can  plead 
ignorance.  A  party  dealing  with  a  corporation  having 
limited  and  delegated  powers  conferred  by  law  is  charge- 
able with  notice  of  them  and  their  limitations,  and  can 
not  plead  ignorance  in  avoidance  of  the  defense.  {Frank- 
lin  Co,  V.  Lewiston  Institution  for  Savings,  68  Me.  43;  New 
Orleans,  Florida  and  Havana  Steamship  Co.  v.  Ocean  Dry  Dock 
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Co,  28  La.  Ann.  173.)  Concerning  this  subject  it  is  said 
in  Thomas  v.  West  Jersey  Railroad  Co.  101  U.  S.  71:  "To  hold 
that  "this  can  be  done  is,  in  our  opinion,  to  hold  that  any 
act  done  under  a  void  contract  makes  all  its  parts  valid, 
and  that  the  more  you  do  under  a  contract  forbidden  by 
law  the  stronger  the  claim  to  its  enforcement  in  the 
courts."  We  quote  ag'ain  from  Central  Transportation  Go, 
V.  Pullman  Palace  Car  Co.,  as  follows:  "The  view  which  this 
court  has  taken  of  the  question  presented  by  this  branch 
of  the  case,  and  the  only  view  which  appears  to  us  con- 
sistent with  legal  principles,  is  as  follows:  A  contract  of 
a  corporation  which  is  ultra  vires  in  the  proper  sense, — 
that  is  to  say,  outside  the  object  of  its  creation  as  de- 
fined in  the  law  of  its  organization,  and  therefore  beyond 
the  powers  conferred  upon  it  by  the  legislature, — is  not 
voidable  only,  but  wholly  void  and  of  no  legal  effect. 
The  objection  to  the  contract  is,  not  merely  that  the  cor- 
poration ought  not  to  have  made  it,  but  that  it  could  not 
make  it.  The  contract  cannot  be> ratified  by  either  party, 
because  it  could  not  have  been  authorized  by  either.  No 
performance  on  either  side  can  give  the  unlawful  con- 
tract any  validity  or  be  the  foundation  of  any  right  of 
action  upon  it.  When  a  corporation  is  acting  within  the 
general  scope  of  the  powers  conferred  upon  it  by  the  leg- 
islature, the  corporation,  as  well  as  persons  contracting 
with  it,  may  be  estopped  to  deny  that  it  has  complied 
with  the  legal  formalities  which  are  pre-requisites  to  its 
existence  or  to  its  action,  because  such  pre-requisites 
might  in  fact  have  been  complied  with.  But  when  the 
contract  is  beyond  the  powers  conferred  upon  it  by  ex- 
isting laws,  neither  the  corporation  nor  the  other  party 
to  the  contract  can  be  estopped,  by  assenting  to  it  or  by 
acting  upon  it,  to  show  that  it  was  prohibited  by  those 
laws."  See,  also,  Reese  on  Ultra  Vires,  sees.  46-72,  for  a 
full  discussion  of  the  subject.  In  DurJcee  v.  People,  155  111. 
354,  the  same  rules  were  laid  down,  and  it  was  pointed 
out  that  the  cases  where  a  corporation  is  estopped  from 
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asserting  that  a  contract  is  ultra  vires  when  it  has  received 
a  benefit  under  the  contract  is  where  the  making  of  the 
contract  is  within  the  scope  of  the  franchise,  and  the  con- 
tract is  sought  to  be  avoided  because  there  was  a  failure 
to  comply  with  some  regulation  or  the  power  was  improp- 
erly exercised.  The  following  was  there  quoted  from  the 
opinion  in  Davis  v.  Old  Colony  Railroad  Co.  131  Mass.  258: 
"There  is  a  clear  distinction,  as  was  pointed  out  by  Mr. 
Justice  Campbell  in  Zabriskie  v.  Cleveland,  Columbus  and 
Cincinnati  Railroad  Co,,  by  Mr.  Justice  Hoar  in  Monument 
Bank  v.  Globe  Works,  and  by  Lord  Chancellor  Cairns  and 
Lord  Hatherley  in  Ashbury  Railway  Carriage  and  Iron  Co. 
V.  Riche,  between  the  exercise  by  a  corporation  of  a  power 
not  conferred  upon  it,  varying  from  the  objects  of  its  cre- 
ation as  declared  in  the  law  of  its  organization,  of  which 
all  persons  dealing  with  it  are  bound  to  take  notice,  and 
the  abuse  of  a  general  power  or  the  failure  to  comply 
with  prescribed  formalities  or  regulations  in  a  peculiar 
instance,  when  such  abuse  or  failure  is  not  known  to  the 
other  contracting  parties." 

The  cases  in  this  court  where  the  corporation  has  been 
held  to  be  estopped  have  been  w^here  the  act  complained 
of  was  within  the  general  scope  of  the  corporate  powers. 
Ottawa  Northern  Plank  Road  Co.  v.  Murray,  15  111.  336,  was 
a  case  where  the  corporation  was  expressly  authorized 
to  borrow  money  and  to  mortgage  its  road.  Money  was 
borrowed  and  received  by  the  corporation  and  a  bond 
and  mortgage  were  executed.  The  corporation  sought 
to  question  the  official  character  of  the  persons  who  bor- 
rowed the  money  and  executed  the  mortgage  as  directors 
of  the  company.  It  was  held  that  the  corporation  could 
not  dispute  their  official  relation  after  receiving  the  money. 

In  Bradley  v.  Ballard,  55  111.  413,  the  North  Star  Gold 
and  Silver  Mining  Company  had  given  its  notes  for  bor- 
rowed money.  The  court  said:  "The  borrowing  of  the 
money  was  not,  in  itself,  an  act  ultra  vires,  nor  was  the 
giving  of  the  notes.    The  money  was  not  borrowed  to  be 
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used  for  an  illegal  or  immoral  purpose.  The  lenders  have 
been  guilty  of  no  violation  of  law  nor  wrong"-of  any  kind." 
The  bill  was  filed  in  the  case  by  one  of  the  stockholders 
to  enjoin  the  payment  of  the  notes,  because  the  money 
was  appropriated  to  mining  in  the  territory  of  Colorado. 
It  was  not  decided  whether  engaging  in  mining  in  Colo- 
rado was  ultra  vires  or  not,  but  the  doctrine  of  ultra  vires 
has  never  been  carried  to  the  extent  of  requiring  one  who 
honestly  lends  money  to  a  corporation  authorized  to  bor- 
row it,  to  see  that  it  is  not  applied  to  an  improper  pur- 
pose. The  transaction  was  perfectly  lawful  and  not  ultra 
vires  the  corporation,  and  the  rights  of  the  lender  were 
maintained,  with  some  natural  and  proper  remarks  about 
honesty  as  applied  to  corporations. 

In  Darst  v.  Gale,  83  111.  136,  an  insurance  company  bor- 
rowed money  which  it  had  a  right  to  borrow  to  carry  on 
its  business,  and  mortgaged  real  estate  to  secure  its  pay- 
ment. A  purchaser  of  the  real  estate  subsequent  to  the 
trust  deed,  and  therefore  subject  to  it,  tried  to  avoid  the 
encumbrance  on  the  ground  that  the  company  had  no 
right  to  execute  the  mortgage.  The  court  said:  "That 
in  certain  cases  it  might  have  lawfully  done  so,  even 
against  the  remonstrance  of  those  who  had  the  right  to 
directly  interfere  in  its  management,  we  think  can  admit 
of  but  little  controversy."  It  was  deemed  unimportant 
whether  it  was  in  fact  necessary  to  make  the  mortgage, 
because,  conceding  that  the  evidence  did  not  show  such 
a  necessity,  the  defense  could  not  be  availed  of  by  the 
corporation,  or  by  the  purchaser,  who  bought  with  full 
knowledge  of  the  trust  deed.  The  case  belongs  to  a  class 
already  explained.  The  corporation  had  the  right  to  do 
the  very  thing  complained  of,  and  neither  it  nor  the  pur- 
chaser could  set  up  that  the  requisite  conditions  for  the 
exercise  of  the  power  did  not  exist. 

In  Kadish  v.  Garden  City  Equitable  Loan  and  Building  Ass, 
151  111.  531,  the  court  purposely  avoided  deciding  whether 
corporations  for  manufacturing  purposes  could  become 
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members  of  homestead  and  loan  associations,  and  whether 
such  an  association  could  loan  money  for  general  busi- 
ness purposes.  The  corporation  had  a  right  to  loan 
money  and  the  loans  were  made  to  actual  members.  All 
that  was  insisted  upon  was,  that  the  borrowers,  though 
in  fact  members,  were  ineligible  to  membership,  and  the 
money  was  applied  to  general  business  purposes.  It  was 
held  that  the  eligibility  to- membership  could  not  be  ques- 
tioned nor  the  purpose  for  which  the  money  was  bor- 
rowed, and  the  term  ultra  vires,  as  there  used  and  defined, 
did  not  embrace  unlawful  acts  which  the  corporation 
could  not  perform  as  being  different  from  the  purpose  of 
its  organization  and  against  the  policy  of  the  State. 

In  this  case  the  transaction  was  beyond  the  corporate 
powers  and  vltra  vires  in  the  strict  and  legitimate  sense, 
and  against  public  policy.  It  could  not  be  ratified  or  be- 
come valid  by  acquiescence,  since  there  was  no  power  to 
make  it.  Flora  D.  Bishopp,  who  dealt  with  the  corpora- 
tioii,  was  chargeable  with  notice  of  its  powers  and  their 
limitations  and  its  inability  to  enter  into  the  contract. 
She  could  not  make  the  void  contract  valid  by  acting- 
under  it.  No  action  can  be  maintained  upon  the  unlaw- 
ful contract,  and  in  such  cases,  if  the  courts  can  afford 
any  remedy,  it  cannot  be  done  by  affirming  or  enforcing* 
the  contract,  but  in  some  other  manner. 

The  decree  of  the  superior  court  against  the  National 
Home  Building  and  Loan  Association  for  any  deficiency 
that  may  exist,  and  for  execution  to  collect  the  same, 
and  the  judgment  of  the  Appellate  Court  affirming  said, 
decree  in  that  respect,  are  each  reversed. 

Judgment  reversed. 

Mr.  Justice  Carter,  dissenting: 

I  do  not  agree  to  the  doctrine  announced  in  the  deci- 
sion of  this  case,  that  a  corporation  may  not  be  estopped 
from  pleading  its  own  lack  of  corporate  power.  As  I 
understand  the  decisions,  it  has  long  been  the  settled 
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doctrine  of  this  court  that  where  the  contract  has  been 
wholly  executed  and  the  corporation  has  received  the 
benefit  of  it,  it  will  be  estopped  from  setting*  up  in  de- 
fense of  payment  its  own  lack  of  power,  under  its  char- 
ter, to  enter  into  the  contract,  where  the  contract  is  not 
one  either  malum  in  se  or  malum  prohibitum.  I  do  not  un- 
derstand that  the  application  of  the  doctrine  of  estoppel 
is  confined  to  those  cases  where  the  contract  is  within 
the  powers  of  the  corporation,  but  only  beyond  the  mere 
authority  of  its  officers  or  ag"ents.  The  doctrine  of  es- 
toppel does  not  rest  upon  the  principle  of  agency  that 
there  may  be  a  ratification  of  the  unauthorized  acts  of 
agents.  It  has  been  held,  not  only  by  this  court  but  by 
many  others,  that  in  many  cases  the  question  of  ultra  vires 
can  only  be  raised  in  a  direct  proceeding  by  the  State  to 
oust  the  corporation  of  its  assumed  and  usurped  powers. 
Bradley  v.  Ballard,  55  111.  413;  Kadish  v.  Garden  City  Build- 
ing Ass.  151  id.  531;  McNulta  v.  Com  Belt  Bank,  164  id.  427; 
Eckman  v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  169 
id.  312;  Darst  v.  Gale,  83  id.  136. 


Paul  H.  Kelly 

V. 

Clara  Parker  et  al. 


Opinion  filed  June  17, 1899 — Behearing  denied  October  6, 1899. 

1.  Wills— tn««rMrwai<  not  operoUive  as  a  will  unless  executed  with  stat- 
utory formality .  An  instrument  in  writing  cannot  pass  title  to  prop- 
erty as  a  will  unless  sig'ned  and  witnessed  as  required  by  section  2 
of  tlie  act  on  wills. 

2.  Deeds — when  insttniment  constitutes  valid  conveyance.  Under  sec- 
tion 9  of  the  Conveyance  act  (Rev.  Stat.  1874,  p.  274,)  an  instrument 
in  writing  which  designates  a  grantor  and  grantee,  recites  consid- 
eration, contains  the  usual  granting  words,  and  is  sealed,  signed 
and  acknowledged  as  required  by  law,  is  a  valid  conveyance. 

3.  Same— when  trust  deed  is  not  defeated  by  reservations.  A  trust  deed 
is  not  defeated  because  of  reservations  permitting  the  grantor  to 
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U8e  and  control,  improve  and  lease,  the  property  during"  his  life- 
time, enjoy  the  rents  and  profits,  devise,  sell  or  convey  the  prop- 
erty and  dispose  of  the  proceeds  in  the  manner  specified  in  the 
trust  provisions,  and  also  to  revoke  the  deed  and  the  trusts  and 
powers  created  thereby,  where  such  reservations  are  incorporated 
in  the  deed  to  express  ^he  grantor's  intention  as  to  the  trust  upon 
which  the  conveyance  was  made. 

4.  Same — wJien  deed  is  not  void  as  testamctiim-y,  A  trust  deed  con- 
taining granting  words  inprescntij  purporting  to  convey  the  prem- 
ises to  the  grantees  at  the  time  the  deed  was  executed,  is  not 
rendered  testamentary  because  of  reservations,  trusts  and  condi- 
tions respecting  the  use  of  the  property  during  the  grantor's  life, 

5.  Same — wJven  deed  is  well  delivered.  A  trust  deed  delivered  to  a 
third  party  as  agent  for  the  grantees  is  well  delivered,  and  passes 
title  though  not  recorded  until  after  the  grantor's  death,  where 
the  grantor  parted  with  all  control  over  the  instrument  and  per- 
mitted it  to  remain  undisturbed  in  the  third  party's  possession; 
and  this  is  true  though  the  deed  contained  a  clause  permitting  the 
grantor  to  revoke  the  instrument. 

6.  The  court  construes  the  instrument  in  question  in  this  case 
and  holds  it  is  not  testamentary.  (Magruder,  J.,  dissents,  holding 
the  opposite  view.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Murray  F.  Tuley,  Jud^e,  presiding^. 

Shope,  Mathis,  Barrett  &  Rogers,  (S.  P.  Shope, 
of  counsel,)  for  appellant: 

Our  contention  is  that  said  instrument  is  void  as  a 
will  because  not  executed  and  witnessed  in  the  manner  in 
which  the  statute  requires  wills  to  be  executed.  (Rev. 
Stat.  chap.  148,  sec,  2. )  It  is  also  void  because  it  is  tes- 
tamentary in  its  character,  and  attempts  a  disposition  of 
the  property  which  could  only  be  made  by  a  will. 

Though  in  the  form  of  a  deed,  and  intended  by  the 
parties  to  have  that  effect,  an  instrument  will,  if  it  vests 
no  present  interest  but  only  appoints  what  is  to  be  done 
after  the  death  of  the  maker,  be  held  to  be  testamentary. 
1  Jarman  on  Wills,  18;  1  Redfield  on  Wills,  171,  note  21; 
Turner  v.  Scott,  51  Pa.  St.  126;  Fergitson.  v.  Ferguson,  27 
Tex.  344;  Carlton  v.  Cayneron,  54  id.  77;  Wren  v.  Goffexj,  26 
S.  W.  Rep.  142;  Bigley  v.  Souvey,  45  Mich.  370;  Epperson  v. 
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Mills,  19  Tex.  67;  Leaver  v.  Oauss,  62  Iowa,  314;  Burlington 
University  v.  Barrett,  22  id.  60;  Leathers  v.  Greenacre,  53  Me. 
561;  Hester  v.  Foungr,  2  Kelly,  (Ga.)  31;  Kinard  v.  Kinard, 
1  Speer's  Eq.  256;  Gillham  v.  Mustin,  42  Ala.  365;  5eisA  v. 
Commonwealth,  106  Pa.  St.  521;  Johnson  v.  Sormans,  69  Ga. 
617;  Ounningham  v.  Davis,  62  Miss.  366;  Mosser  v.  Jfosser,  32 
Ala.  551;  TVaZA;er  v.  e/oncs,  23  id.  448;  Massey  y.  Huntington, 
118  111.  80;  i?oe;i  V.  Michalis,  125  id.  325. 

An  instrument  which  is  intended  by  a  party  to  operate 
precisely  as  a  will  without  being*  executed  and  witnessed 
as  a  will  in  accordance  with  the  provisions  of  the  Stat- 
ute of  Wills,  will  not  be  allowed  to  have  the  effect  sought 
to  be  given  it.  Walter  v.  Way,  170  111.  104;  Cline  v.  Jones, 
111  id.  563;  Hayes  v.  Boylan,  141  id.  400. 

The  instrument  is  void  as  a  deed  because  no  sufficient 
delivery  was  made.  1  Devlin  on  Deeds,  sec.  282;  Stinson 
V.  Anderson,  96  111.  373;  Byars  v.  Spencer,  101  id.  429;  Cline 
V.  Jones,  111  id.  566;  Wilson  v.  Wilson,  158  id.  567;  Basket  v. 
Hassell,  107  D.  S.  602;  Olney  v.  Howe,  89  111.  556;  Provart  v. 
Harris,  150  id.  40;  Walter  v.  TFai/,  170  id.  96;  Shea  v.  Murphy, 
164  id.  614. 

Upon  an  instrument  in  form  a  deed  but  testamentary 
in  character  no  trust  can  be  created  or  arise.  To  create 
or  raise  a  trust  the  property  should  pass  absolutely  to 
the  trustee  for  the  specific  purposes,  the  grantor  parting 
with  all  power  of  revocation  and  control.  This  cannot 
be  so  where  the  deed  is  testamentary  in  character,  as  the 
disposition  of  the  property  does  not  take  effect  until  the 
grantors  death,  and  hence  is  within  his  control.  1  Perry 
on  Trusts,  (4th  ed.)  sec.  97;  2  Pomeroy's  Eq.  Jur.  sec.  1001; 
1  Lewin  on  Trusts,  58;  Massey  v.  Huntington,  118  111.  81. 

Ullmann  &  Hacker,  for  appellees: 

A  delivery  to  an  agent  for  the  grantees  is  as  effectual 
as  if  the  deed  had  been  delivered  to  the  grantees  person- 
ally. Gunnell  v.  Cockerill,  79  111.  79;  Mueller  v.  Meers,  155 
id.  284;  Baker  v.  Baker,  159  id.  394;  Shea  v.  Murphy,  164  id. 
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614;  Cllne  v.  Jones,  111  id.  566;  Wilson  v.  Wilson,  158  id.  574; 
Walter  v.  Way,  170  id.  96. 

The  nature  and  quality  of  the  interest  granted  by  a 
deed  are  always  to  be  ascertained  from  the  instrument 
itself  and  are  to  be  determined  by  the  court,  as  a  matter 
of  law.  The  intention  of  the  parties  will  control  the 
court  in  the  construction  of  the  deed,  but  it  is  the  inten- 
tion apparent  and  manifest  in  the  instrument,  construing 
each  clause,  word  and  term  involved  in  the  construction 
according  to  its  legal  import  and  giving  to  each  thus 
construed  its  legal  effect.    Lelindorf  v.  Copt,  122  111.  317. 

The  deed  contains  the  granting  words,  "grant,  bar- 
gain, sell,  warrant,  convey  and  assure,"  and  all  the  par- 
ties to  it  intended  it  should  be  a  deed  of  conveyance  in 
trust,  and  it  should  be  held  to  be  such,  unless  some  rule 
of  law  is  found  which  will  have  the  effect  to  prevent  its 
operating  as  was  inteaded.  That  the  grant  was  made 
upon  the  conditions  and  reservations  mentioned  in  the 
deed  will  not  prevent  the  granting  clause  passing  the 
title  because  inconsistent  with  the  words  of  the  grant. 
The  rule  of  law  is  that  the  conditions  and  reservations 
that  are  inconsistent  with  the  grant  are  void,  and  not 
the  grant  itself. 

A  life  estate  with  power  of  alienation  is  not  a  fee  or 
equivalent  to  a  fee,  unless  the  power  is  exercised  by  the 
life  tenant.  His  estate  in  the  land  ceases  with  his  death. 
Powers,  however  broad  they  may  be,  cannot,  unexercised, 
enlarge  a  life  estate  into  a  fee  simple. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  brought  by  Paul  H.  Kelly, 
the  appellant,  for  partition  of  certain  real  estate  in  Cook 
county  between  himself  and  his  sister,  Clara  Parker,  as 
children  and  only  heirs-at-law  of  James  Kelly,  deceased. 
The  bill  also  prayed  that  an  alleged  deed  executed  by 
James  Kelly  on  June  26,  1891,  be  set  aside  as  a  cloud  on. 
complainant's  title. 
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There  is  no  dispute  between  the  parties  in  regard  to 
the  facts.  They  are  as  follows:  For  many  years  prior 
to  1891,  James  Kelly,  of  Cook  county,  Illinois,  was  the 
owner  in  fee  of  the  following*  described  real  estate  in 
Cook  county:  The  west  half  of  the  north-west  quarter  of 
section  27,  township  40,  north,  range  13,  east  of  the  third 
principal  meridian, — except  the  railroad  right  of  way 
owned  by  the  Chicago  and  Northwestern  Railroad  Com- 
pany. In  June,  1891,  Kelly  was  a  widower  and  had  two 
children  living, — Paul  H.  Kelly,  the  complainant,  and 
Clara  Parker,  (wife  of  James  O.  Parker,)  his  only  heirs- 
at-law.  The  son,  Paul  H.  Kelly,  was  married  and  had 
one  daughter,  Pauline  G.  Kelly,  and  the  daughter,  Mrs. 
Clara  Parker,  had  one  daughter,  whose  name  was  also 
Clara  Parker.  On  June  26,  1891,  James  Kelly  executed 
a  deed,  by  which  he  attempted  to  convey  said  property 
to  Clara  Parker,  his  daughter,  and  Pauline  G.  Kelly,  his 
granddaughter,  as  trustees,  which  instrument  was  as 
follows: 

**This  indenture,  made  this  twenty-sixth  day  of  June, 
1891,  between  James  Kelly,  a  widower,  of  the  village  of 
Winnetka,  Cook  county,  Illinois,  of  the  first  part,  and 
Clara  Parker,  wife  of  James  O.  Parker,  of  the  village  of 
Winnetka,  and  Pauline  G.  Kelly,  of  the  city  of  Chicago, 
county  of  Cook  and  State  of  Illinois,  of  the  second  part: 

"  Witne$8eth:  That  the  said  party  of  the  first  part,  for 
and  in  consideration  of  one  dollar  to  him  in  hand  paid 
by  the  said  party  of  the  second  part,  the  receipt  whereof 
by  said  party  of  the  first  part  is  hereby  acknowledged, 
and  for  other  good  and  valuable  considerations,  by  these 
presents  does,  subject  to  the  reservations,  conditions  and 
trusts  hereinafter  expressed,  grant,  bargain,  sell,  war- 
rant, convey  and  assure  unto  the  said  Clara  Parker  and 
Pauline  G.  Kelly,  and  to  the  successor  in  trust  hereinafter 
provided  for,  their  and  her  heirs,  executors  and  assigns 
forever,  all  that  certain  piece  or  parcel  of  land  situated 
in  the  county  of  Cook  and  State  of  Illinois,  and  described 
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as  follows,  to- wit:  The  west  half  of  the  north-west  quar- 
ter of  section  twenty-seven  (27),  in  township  forty  (40), 
north,  range  thirteen  (13),  east  of  the  third  principal  me- 
ridian, (except  the  railroad  right  of  way  owned  by  the 
Chicago  and  Northwestern  Railroad  Company,)  together 
with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging  or  in  anywise  apper- 
taining,— to  have  and  to  hold  to  said  party  of  the  second 
part,  to  the  successor  in  trust  hereinafter  provided  for, 
their  and  her  heirs,  executors  and  assigns  forever,  in 
trust,  nevertheless,  for  the  following  uses  and  purposes: 

''First — During  the  life  of  said  James  Kelly  to  allow, 
suffer  and  permit  him  to  use,  occupy,  manage,  control, 
improve  and  lease,  for  any  term  or  terms  of  years,  said 
real  estate,  or  any  part  thereof,  in  any  manner  and  for 
any  purposes  he  may  desire,  and  to  allow,  suffer  and  per- 
mit the  said  James  Kelly  to  have,  use  and  enjoy  all  the 
rents,  issues  and  profits  of  said  real  estate,  or  any  part 
thereof,  in  the  same  manner  as  if  hte  were  the  owner  in 
fee  simple  thereof. 

''Second — After  the  death  of  the  said  James  Kelly,  as 
soon  as  said  trustees,  and  in  case  of  the  death  of  said 
Clara  Parker,,^  as  soon  as  the  said  Pauline  and  the  suc- 
cessor in  trust  hereinafter  provided  may  deem  advisable, 
to  sell  said  real  estate  for  cash  or  for  part  cash  and  part 
on  time,  to  be  secured  by  note  or  notes  and  mortgage 
or  trust  deed  on  said  premises,  as  in  the  judgment  of  the 
said  trustees,  or  in  the  judgment  of  the  said  successor  in 
trust  and  said  Pauline,  in  case  of  the  death  of  said  Clara 
Parker  before  such  sale,  may  seem  best,  and  out  of  the 
proceeds  of  such  sale  to  pay:  (a)  any  encumbrance  of  any 
nature  which  may  then  be  on  said  premises,  and  any 
reasonable  charge,  expense  or  outlay  for  the  care  and  im- 
provement of  said  real  estate  which  said  trustees,  or  the 
said  Pauline  G.  Kelly  and  said  successor  in  trust,  may 
deem  advisable  and  necessary,  and  all  proper  expenses 
of  this  trust,  which  shall  include  reasonable  fees  for  legal 
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advice;  (6)  the  sum  of  $10,000  to  Clara  Parker,  of  Win- 
netka,  Cook  county,  Illinois,  the  granddaughter  of  said 
James  Kelly,  and  to  her  issue  in  case  of  her  death;  if  she 
should  die  without  issue,  then  said  $10,000  shall  be  paid 
over  to  said  Clara  Parker,  daughter  of  said  James  Kelly, 
and  her  heirs,  as  her  and  their  own  property  forever; 
(c)  the  sum  of  $10,000  to  Pauline  G.  Kelly,  of  Chicago, 
Illinois,  the  granddaughter  of  said  James  Kelly,  to  have 
and  to  hold  in  her  own  right  forever. 

**2%ird— The  said  Clara  Parker,  daughter  of  said  James 
Kelly,  shall  retain  one-half  the  remainder  of  said  pro- 
ceeds as  her  sole  and  exclusive  property  forever,  and  in 
case  of  her  death  before  the  division  of  said  proceeds, 
then  said  one-half  qf  said  proceeds  shall  be  paid  to  the 
heirs  of  said  Clara  Parker,  daughter  of  said  James  Kelly. 

'^Fourth — The  remaining  half  of  said  proceeds  shall  be 
invested  as  said  trustees,  or  in  case  of  the  death  of  said 
Clara  Parker,  said  first  trustee,  as  the  said  Pauline  and 
said  successor  in  trust  may  deem  best,  and  the  net  inter- 
est and  income  to  be  used  and  expended  by  said  trustees, 
or  the  said  Pauline  and  said  successor  in  trust,  for  the 
use  and  benefit  of  Paul  H.  Kelly  and  Mary  Kelly,  of  Chi- 
cago, the  parents  of  said  Pauline,  during  their  lives,  and 
for  the  use  and  benefit  during  the  life  of  the  survivor  of 
said  Paul  and  Mary,  with  remainder  over  to  said  Pau- 
line and  her  heirs,  if  she  should  survive  both  her  said 
parents.  If  said  Pauline  should  die  without  issue  be- 
fore the  longest  liver  of  said  Paul  and  Mary,  then  said 
one-half  of  said  remainder  in  this  clause  mentioned  shall 
immediately  thereupon  vest  in  and  be  the  property  of 
said  Clara  Parker,  wife  of  James  O.  Parker,  and  her  heirs: 
Provided,  hoiaever,  that  said  interest  and  income  thereof 
shall  be  paid  to  said  Paul  and  Mary,  as  above  provided, 
until  the  death  of  the  longest  liver  of  said  Paul  an4  Mary. 

''Fifth — Saving  and  reserving,  nevertheless,  unto  said 
James  Kelly  full  power  and  authority,  during  his  natural 
life,  to  let,  demise,  mortgage,  sell  and  convey  said  real 
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estate,  or  any  part  or  portion  thereof,  upon  such  rents, 
considerations,  terms,  trusts,  conditions  and  estates,  in 
fee  or  any  less  estate  or  for  years,  and  to  such  effect  as 
he  shall  desire,  and  upon  trust  to  permit  him  so  to  do, 
and  to  join  him,  said  James  Kelly,  in  the  execution  of 
each  and  every  conveyance,  conveyances  and  instruments 
in  writing  convenient  or  necessary  to  enable  said  James 
Kelly  so  to  do,  and  all  moneys  and  properties  realized 
by  the  demise,  mortgage  or  sale  of  said  real  estate,  and 
of  each*  and  eVery  part  and  parcel  thereof,  to  suffer  and 
permit  said  James  Kelly  to  convey  and  dispose  of  in  the 
same  ways  and  manner  as  hereinbefore  in  this  deed  spe- 
cified and  provided  with  respect  to  the  rents,  issues  and 
profits  of  said  real  estate. 

''Sixth — Saving  and  reserving  also  to  the  said  James 
Kelly  full  power  and  authority,  at  his  option,  by  an  in- 
strument in  writing  executed  under  his  hand  and  seal, 
to  revoke  this  conveyance  and  all  the  powers  and  trusts 
hereby  created,  and  require  the  said  trustees  or  the  said 
successor  in  trust,  their  or  her  heirs,  executors  and  as- 
signs, to  re-convey  said  premises  to  him,  the  said  James 
Kelly,  or  to  convey  the  same  to  such  person  or  persons 
as  the  said  James  Kelly  may  by  said  instrument  in  writ- 
ing direct. 

''Seventh — In  case  of  the  death  of  said  Clara  Parker, 
said  first  trustee,  before  the  death  of  said  Pauline,  then 
said  Pauline  shall  in  that  event  have  no  power  to  do 
any  act  or  thing  under  the  terms  of  this  deed  except  in 
conjunction  with  a  successor  in  trust  to  be  appointed  as 
hereinafter  provided.  When  a  successor  in  trust  shall  be 
appointed  as  hereinafter  provided,  such  successor  shall 
act  only  in  conjunction  with  said  Pauline,  except  in  case 
of  the  death  of  said  Pauline,  and,  subject  to  this  limi- 
tation, said  successor  in  trust  is  hereby  vested  with  all 
the  rights,  title,  estate,  duties,  powers,  trusts  and  obliga- 
tions given  by  this  instrument  to  said  Clara  Parker,  said 
first  trustee.  If  said  Pauline  should  die  before  said  Clara 
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Parker,  said  first  trustee,  then  said  first  trustee  shall 
have  and  exercise  all  the  powers  and  duties  Jiereby  ^iven 
to  said  trustees  jointly. 

''Eighth — Said  Clara  Parker,  said  first  trustee,  is  here- 
by specially  authorized  and  empowered,  if  she  should  so 
desire,  by  an  instrument  in  writing"  under  her  hand  and  . 
seal  or  by  her  last  will  and  testament,  to  appoint  a  suc- 
cessor in  trust  to  her,  said  Clara  Parker,  which  said  suc- 
cessor in  trust,  when  so  appointed,  shall  be  ^nd  is  hereby 
vested  with  all  the  rights,  title,  estate,  duties,  powers, 
trusts  and  obligations  given  by  this  deed  to  said  Clara 
Parker,  except  as  herein  above  limited,  and  shall  be  and 
is  hereby  authorized,  in  case  of  the  death  of  said  Pauline,  • 
to  exercise  all  the  powers  and  duties  which  he  could 
jointly  with  said  Pauline  under  this  deed.  If  for  any  rea- 
son said  Clara  Parker,  said  first  trustee,  should  fail  to 
appoint,  or  should  become  incapable  of  appointing,  said 
successor  in  trust,  then  said  James  Kelly  authorizes  any 
of  said  beneficiaries  to  apply  to  any  court  having  juris- 
diction of  trusts,  upon  notice  to  the  other  beneficiaries 
and  said  Pauline,  for  the  appointment  of  said  successor 
in  trust,  and  when  such  appointment  shall  have  been 
made  it  shall  have  the  same  effect,  and  such  successor 
shall  have  and  be  invested  with  all  the  powers,  rights 
and  estate,  as  if  appointed  by  said  first  trustee,  save  and 
except  that  he  shall  first  give  bond  in  double  the  value 
of  said  trust  estate,  with  surety  to  be  approved  by  said 
court. 

''Ninth — And  the  said  Clara  Parker  and  Pauline  G. 
Kelly,  party  of  the  second  part,  do  hereby  covenant  and 
agree  to  and  with  the  said  James  Kelly,  and  his  heirs 
and  the  beneficiaries  herein  above  mentioned,  that  they 
and  the  said  successor  in  trust  will,  and  their  and  her 
heirs,  administrators,  executors  and  assigns  shall,  stand 
seized  and  possessed  of  and  entitled  to  said  premises, 
and  each  and  every  part  thereof,  and  of  the  rents,  issues, 
profits  and  avails  thereof,  which  shall  come  unto  their  or 
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her  hands  upon  the  herein  above  expressed  trusts,  and 
none  other. 

"In  witness  whereof  the  said  parties  hereto  have  here- 
unto subscribed  their  names  and  affixed  their  seals  the 
day  and  year  first  above  written. 

James  Kelly,  [Seal.] 

Clara  Parker,         [Seal,] 
Pauline  G.  Kelly.   [Seal.]" 

The  deed  was  duly  acknowledged  before  a  notary  pub- 
lic by  all  the  parties,  and  was  then  delivered  to  Thomas 
G.  Windes  pursuant  to  the  following"  memorandum  in 
writing: 

"This  is  to  certify  that  on  this  first  day  of  July,  1891,  James 
Kelly,  of  Winnetka,  Cook  county,  Illinois,  has  delivered  to  me 
a  deed  of  trust,  dated  June  26,  1891,  to  Clara  Parker,  wife  of 
James  O.  Parker,  of  Winnetka,  and  Pauline  G.  Kelly,  of  Chi- 
cago, Illinois,  as  trustees,  a  copy  of  which  is  hereto  attached, 
and  which  deed,  at  the  direction  of  said  James  Kelly  and  at  the 
request  of  said  trustees,  is  received  and  retained  by  me  as  agent 
for  said  trustees,  and  I  shall  place  said  deed  on  record  in  the 
recorder's  office  of  Cook  county,  Illinois,  upon  the  death  of  said 
James  Kelly.  rpHOMAs  G.  Windes. 

**The  above  named  Thomas  G.  W^indes  has  this  day  received 
said  deed  in  trust,  as  above  stated.  James  Kelly 

Clara  Parker, 
July  1,  1891.  Pauline  G.  Kelly." 

The  deed  of  June  26,  1891,  remained  in  the  hands  of 
Thomas  6.  Windes  from  July  1,  1891,  undisturbed,  until 
after  the  death  of  James  Kelly,  in  1895,  when  the  same 
was  recorded  by  Windes  and  delivered  by  him  to  said 
trustees.  On  or  about  May  5,  1895,  Kelly  died,  leaving 
him  surviving  no  widow,  but  his  children  and  only  heirs- 
at-law,  the  complainant,  Paul  H.  Kelly,  and  the  defend- 
ant Mrs.  Clara  Parker.  Kelly,  the  grantor,  remained  in 
possession  and  control  of  the  property  until  his  death. 

On  the  hearing  the  court  held  that  the  instrument  of 
June  26,  1891,  was  a  valid  deed,  and  entered  a  decree  dis- 
missing the  bill,  and  the  complainant  appealed. 
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We  have  been  furnished  by  counsel  for  appellant  with 
an  able  brief  and  arg^ument  in  support  of  their  position, 
which,  in  view  of  the  importance  of  the  case,  has  been 
carefully  considered. 

It  is  first  claimed  that  the  instrument  is^oid  as  a  will 
because  not  executed  and  witnessed  as  required  by  the 
statute.  Upon  this  point  but  little  need  be  said.  An 
instrument  in  writing  in  this  State  cannot  pass  title  to 
property  as  a  will  unless  signed  and  witnessed  as  re- 
quired by  section  2  of  chapter  148  of  the  Revised  Stat- 
utes. The  instrument  in  question  was  not  executed  as 
wills  are  required  by  the  statute  to  be  executed,  and  it 
cannot  be  sustained  as  a  will.  Indeed,  it  is  not  claimed 
in  the  argument  that  the  instrument  is  a  will. 

The  second  position  of  counsel  is,  that  the  instrument 
is  void  as  a  deed  because  it  is  testamentary  in  its  char- 
acter, and  attempts  a  disposition  of  the  property  which 
could  only  be  made  by  a  will.  The  deed  contains  a  grantor 
and  a  grantee..  It  recites  a  money  consideration  and  other 
good  and  valuable  considerations.  It  contains  the  grant- 
ing words  found  in  ordinary  deeds  of  conveyance.  It 
declares  that  the  party  of  the  first  part  "by  these  pres- 
ents does,  subject  to  the  reservations^  conditions  and 
trusts  hereinafter  expressed,  grant,  bargain,  sell,  war- 
rant, convey  and  assure  unto  the  said  Clara  Parker  and 
Pauline  G.  Kelly,"  their  heirs,  executors  and  assigns, 
forever.  The  deed  was  under  seal,  and  acknowledged, 
as  required  by  law,  before  a  notary  public.  Our  Statute 
of  Conveyances,  after  providing  a  form  for  a  deed,  pro- 
vides that  "every  deed  in  substance  in  the  above  form, 
when  otherwise  duly  executed,  shall  be  deemed  and  held 
a  conveyance  in  fee  simple  to  the  grantee,  his  heirs  and 
assigns."  The  deed,  upon  examination,  will  be  found  to 
contain  all  that  is  required  to  make  a  valid  convejrance 
by  the  statute,  and  even  more. 

The  instrument  is,  however,  a  deed  in  trust,  and  it  is 
sought  to  defeat  it  as  a  deed  on  account  of  some  of  the 
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trust  provisions  incorporated  in  the  instrument.  These 
trust  provisions  are  the  first,  fifth  and  sixth,  wherein  the 
grantor,  James  Kelly,  is  allowed  to  use,  manage  and  con- 
trol, improve  and  lease,  the  premises  during  his  life,  and 
enjoy  the  reivts  and  profits;  also  with  power,  during  his 
life,  to  devise,  mortgage,  sell  and  convey,  with  power 
and  authority,  at  his  option,  to  revoke  the  conveyance 
and  all  the  powers  and  trusts  thereby  created.  It  is  said 
that  "everything  the  grantor  attempted  to  convey  was 
at  the  same  time  reserved  during  his  life,  as  well  as  the 
express  power  to  revoke  the  instrument  itself."  That 
construction,  when  all  the  provisions  are  considered,  can 
not  be  placed  on  the  instrument.  The  conditions  and 
reseryations  incorporated  in  the  deed,  as  was  well  said 
by  the  chancellor  before  whom  the  trial  was  had,  were 
intended  to  express  the  intention  of  the  maker  of  the 
trust  upon  which  the  conveyance  was  made.  This  is  ap- 
parent, because  in  the  very  clause  (the  fifth)  which  con- 
tains the  reservation  to  the  maker  of  the  right  and  power, 
during  his  natural  life,  to  let,  demise,  mortgage,  sell  and 
convey,  etc.,  the  premises,  it  is  expressly  declared  that 
the  deed  is  "upon  trust  to  permit  him  to  do  so."  The 
conveyance  of  the  property  is  an  absolute  one,  but  the 
grantor  is  allowed  to  do  certain  things  incorporated  in 
the  reservations  and  conditions. 

It  is  said  the  grantor  did  not  intend  that  the  deed 
should  take  effect  until  after  his  death.  The  deed  con- 
tains no  such  provision.  The  words  of  the  grant  are 
in  presently  and  where  such  is  the  case,  upon  a  delivery  of 
the  deed  the  title  to  the  premises  will  pass  to  the  grantee. 
Had  this  deed  declared  that  the  title  to  the  premises 
should  not  pass  until  the  death  of  the  grantor  a  different 
question  might  be  presented.  But  such  is  not  the  lan- 
guage or  import  of  the  deed  in  question,  but,  on  the  other 
hand,  it  purports  to  convey  the  premises  absolutely  to 
the  grantees  at  t]ie  time  the  deed  was  executed,  subject 
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to  certain  reservations,  conditions  and  trusts  incorpo- 
rated in  the  instrument. 

A  number  of  cases  have  been  cited  in  the  argument  to 
establish  the  fact  that  the  deed  in  question  is  testamen- 
tary, and  consequently  void.  We  have  carefully  exam- 
ined these  cases,  but  do  not  think  that  they  sustain  the 
position  of  counsel.  The  first  case  relied  on  is  Thorald  v. 
Thoraldy  1  Phillim.  1.^  Upon  an  examination  of  that  case 
it  will  be  found  that  the  instrument  involved  purported 
to  g-ive  the  property  after  the  death  of  the  g^rantor.  So, 
also,  in  Turner  v.  Scott,  51  Pa.  St.  126,  th^  instrument  in- 
volved provided  that  **this  conveyance  in  no  way  to  take 
effect  until  after  the  decease  of  the  said  John  Scott,  the 
grantor."  In  Carlton  v.  Gamerdriy  54  Tex.  77,  the  grantor, 
at  the  foot  of  the  deed,  incorporated  this  provision:  "The 
said  Abner  Lee  holding  in  reserve  all  the  within  named 
estates,  both  real  and  personal,  during  the  natural  life  of 
said  Abner  Lee."  This  clause  in  the  deed  might  properly 
be  held  as  a  qualification  of  the  granting  clause  in  the 
instrument.  Epperson  v.  Milla,  19  Tex.  65,  is  somewhat  like 
the  present  case,  but  there  it  was  attempted  to  convey 
not  only  certain  property  which  the  grantor  had,  but  such 
other  property  as  he  might  acquire  during  his  life,  sub- 
ject to  certain  limitations.  Upon  a  careful  examination 
of  the  case  we  think  the  fact  was  disclosed  on  the  face 
of  the  deed  that  it  was  testamentary.  In  Wren  v.  Coffey, 
26  S.  W.  Rep.  142,  the  deed  in  substance  provided  that  the 
grantors  did  not  intend  it  to  take  effect  until  the  death 
of  the  grantors.  In  Hester  v.  Young,  2  Kelly,  (Ga.)  31,  on 
the  gift  of  the  property  it  was  expressly  provided  that 
it  should  take  effect  after  the  death  of  the  grantor  and 
his  wife.  In  Kinard  v.  Kinard,  1  Speer's  Eq.  256,  the  grant 
of  the  property  was  only  to  take  effect  on  the  death  of 
the  ^grantor.  In  Oillham  v.  Mustin,  42  Ala.  365,  a  deed  of 
gift  was  made  in  the  event  the  grantor  should  be  killed 
in  the  war,  but  if  he  should  survive  or  return  then  the 
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instrument  to  be  null  and  v6id.  Under  the  deed,  of  course 
the  title  to  the  property  did  not  pass.  In  Mosser  v.  Mosser, 
82  Ala.  551,  the  instrument  provided  it  should  not  take 
effect  until  after  the  death  of  the  donor.  Walker  v.  Jones, 
23  Ala.  448,  is  also  a  case  "where,  by  the  terms  of  the  in- 
strument, the  gift  was  not  to  take  effect  until  the  death 
of  the  donor.  In  Bigley  v.  Souvey^  45  ilich.  370,  the  instru- 
ment was  held  to  be  testamentary,  but  it  was  so  different 
from  the  one  here  involved  that  the  case  has  no  bearing 
here.  Leaver  v.  Gauss,  62  Iowa,  314,  is  not  in  point,  as  the 
deed  expressly  provided  the  estate  was  only  to  commence 
on  the  death  of  the  grantors.  In  Massey  v.  Huntington, 
118  111.  80,  the  deed  was  sustained  by  this  court  as  a 
valid  instrument.  In  Roth  v.  Michalis,  125  111.  325,  the  deed 
was  held  to  be  testamentary,  but  there  the  instrument 
contained  the  following:  "To  have  and  to  hold  the  said 
undivided  half  of  my  real  and  personal  estate,  money, 
claims  and  demands  which  I  may  leave  at  the  time  of  my 
death,  after  the  payment  of  my  just  debts,  in  trust  for 
the  heirs  of  my  wife."  Under  this  provision  in  the  instru- 
ment it  could  not  be  held  other  than  testamentary.  But 
the  ruling  in  that  case  cannot  apply  here.  We  have  also 
been  referred  to  Pinkham  v.  Pinkliam,  55  Neb.  729,  where 
a  deed  was  held  to  be  testamentary  and  invalid,  but  in 
that  case  the  deed  expressly  provided,  "this  deed  is  to 
take  effect  and  be  in  full  force  from  and  after  my  death," 
— that  is,  the  death  of  the  grantor.  The  case  does  not 
apply  here,  as  the  deed  in  question  contains  no  such  pro- 
vision. Indeed,  our  attention  has  been  called  to  no  case 
where  an  instrument  like  the  one  in  question  has  been 
held  to  be  testamentary.  We  are  aware  of  no  case  in  this 
court  where  a  deed  like  the  one  in  question  has  been  be- 
fore the  court  for  construction.  But  in  Shackelton  v.  Sebree, 
86  111.  616,  a  deed  was  involved  containing  covenants  of 
warranty  with  the  following  provision:  "This  deed  not 
to  take  effect  until  after  my  decease — not  to  be  recorded 
until  after  my  decease."    The  instrument  was  sustained 
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as  a  valid  deed  of  conveyance.  This  case  was  followed 
and  approved  in  Harshbarger  v.  Carroll,  163  111.  636.  Other 
cases  of  a  similar  character  have  been  cited,  but  it  will 
not  be  necessary  to  refer  to  them  here. 

We  are  satisfied,  after  a  careful  consideration  of  the 
deed  and  its  different  provisions,  that  it  was  a  valid  deed, 
and  that  the  title  to  the  premises  passed  under  it  to  the 
grantees  therein,  in  tritst  for  the  purposes  specified  in 
the  instrument. 

It  is  next  insisted  that  the  deed  was  never  delivered, 
and  on  that  ground  it  is  invalid.  The  deed  was  placed 
in  the  possession  of  Thomas  G.  Windes  by  the  grantor 
on  the  first  day  of  July,  1891, — three  days  after  it  was 
executed.  Windes  received  the  deed  at  the  request  of 
the  trustees,  and  held  the  deed  for  them  as  their  agent. 
It  nowhere  appears  that  the  grantor  had  the  right  to  re- 
call the  delivery  of  the  deed  to  Windes  for  the  trustees, 
nor  did  he  have  any  control  whatever  over  the  deed  after 
it  was  delivered  into  the  possession  of  Windes.  When 
Windes  received  the  deed  into  his  possession  he  did  so 
for  the  trustees  and  as  their  agent.  A  delivery  to  an 
agent  is  a  delivery  to  the  principal,  and  the  delivery  was 
as  binding  and  conclusive  as  if  it  had  been  made  to  the 
trustees  in  person.  The  fact  that  the  deed  was  not  to  be 
recorded  until  the  death  of  James  Kelly  did  not  affect  its 
delivery.  If  authority  to  sustain  the  delivery  in  this  case 
is  needed,  the  following  cases  may  be  regarded  as  suffi- 
cient: Ounnell  v.  Cockerill,  79  111.  79;  Baker  v.  Baker,  159  id. 
394;  Walker  v.  Way,  170  id.  96. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Magruder:  I  think  that  the  deed  is  tes- 
tamentary and  an  attempt  to  evade  the  Statute  of  Wills. 
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The  Rochester  Loan  and  Banking  Company 

V. 

Jennie  E.  Morse  et  al. 
Opinion  filed  June  17,  1899—ReheaHng  denied  October  11, 1899, 

Mortgages— partition  of  mortgaged  property  lying  in  two  counties — 
effect  of  release  upoiUien  (seated  by  decree,  A  release  as  to  a  mortgagor's 
undivided  interest  in  land  in  one  coun'ty  upon  payment  of  the  dif- 
ference between  the  amount  of  the  mortgage  and  the  price  paid 
by  the  mortgagee  at  a  sale  of  the  mortgagor's  undivided  interest 
in  the  land  in  the  other  county,  which  was  embraced  in  the  mort- 
gage, does  not  bar  the  enforcement  of  a  lien  created  by  a  subse- 
quent partition  decree,  entered  by  consent  of  all  parties  interested, 
which  sets  apart  to  the  mortgagor  less  than  her  share  of  the  land 
in  the  county  where  the  sale  was  had  and  gives  her  an  increased 
portion  of  the  land  in  the  other  county,  and  makes  the  certificate 
of  sale  a  lien  upon  the  land  set  apart  to  the  mortgagor  in  sever- 
alty in  both  counties. 

Morse  v.  Bodiester  Loan  and  Banking  Co.  74  111.  App.  326,  reversed. 

Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  DuPag^e  county;  the  Hon.  C.  W.  Upton,  Judge, 
presiding. 

The  original  bill  in  this  cause  was  filed  before  April 
14,  1896.  On  the  latter  date  an  amended  bill  was  filed 
by  the  appellant  banking  company  for  the  enforcement 
of  a  lien,  decreed  to  it  by  a  decree  in  a  certain  partition 
suit  hereinafter  mentioned,  against  certain  lands  of  the 
appellee,  Jennie  E.  Morse.  The  appellees  filed  an  answer 
to  the  amended  bill,  and  replication  was  filed  to  the  an- 
swer. Upon  hearing  had,  and  after  the  introduction  of 
testimony,  oral  and  documentary,  the  circuit  court  made 
a  decree,  granting  the  relief  prayed  for  in  the  amended 
bill.  From  this  decree  an  appeal  was  prosecuted  to  the 
Appellate  Court.  The  Appellate  Court  reversed  the  de- 
cree of  the  circuit  court  without  remanding  the  cause. 
The  present  appeal  is  prosecuted  from  the  judgment  of 
the  Appellate  Court. 
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The  facts  are  substantially  as  follows:  On  July  29, 
1892,  the  appellee,  Jennie  E.  Morse,  was  the  owner  in  fee 
of  one  undivided  one-fifth  part  of  440  acres  of  land  in 
Will  county  and  of  263  acres  in  DuPage  county;  and,  on 
that  day,  she  and  her  husband,  the  appellee,  Frank  Morse, 
executed  a  mortgage  on  her  said  undivided  interest  in 
the  said  lands  to  the  appellant,  the  Rochester  Loan  and 
Banking  Company,  a  corporation  organized  under  the 
laws  of  New  Hampshire,  to  secure  a  note  for  14000.00. 
On  September  27,  1893,  the  banking  company  filed  a  bill 
to  foreclose  this  mortgage  in  the  circuit  court  of  Will 
county  against  the  land  situated  in  that  county,  and  also, 
on  the  same  day,  filed  a  bill  to  foreclose  said  mortgage 
in  the  circuit  court  of  DuPage  county  against  the  land 
situated  in  the  latter  county. 

On  March  10,  1894,  a  foreclosure  decree  was  entered 
in  the  suit  in  the  Will  county  circuit  court,  and  a  sale  of 
the  premises  situated  in  Will  county  was  made  under  the 
decree  of  foreclosure  on  May  14,  1894.  At  such  sale  the 
appellant  became  the  purchaser  of  said  undivided  inter- 
est for  $3080.00.  On  the  same  day  a  report  of  the  sale 
was  filed  and  approved,  and  a  certificate  of  purchase  was 
issued  to  the  present  appellant,  the  Rochester  Loan  and 
Banking  Company. 

The  proportional  share,  which  the  appellant  would 
obtain  under  the  purchase  of  the  land  in  Will  county, 
would  be  equal  to  88  acres  undivided;  and  one  undivided 
one-fifth  part  of  the  lands  in  DuPage  county  would  be 
equal  to  52.60  acres  undivided. 

While  the  foreclosure  suits  were  pending  in  Will  and 
DuPage  counties,  to-wit,  on  March  1,  1894,  one  Jennie 
Freeman,  a  tenant  in  common  with  Jennie  E.  Morse  in 
the  ownership  of  said  lands,  filed  a  partition  bill  in  the 
circuit  court  of  DuPage  county  for  the  partition  of  all  the 
lands  above  mentioned,  located  in  both  Will  and  DuPage 
counties.  The  appellee,  Jennie  E.  Morse,  and  the  appel- 
lant, the  Rochester  Loan  and  Banking  Company,  were 
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both  made  parties  defendant  in  this  partition  suit.  The 
bill  therein  alleged,  that  Jennie  E.  Morse  was  the  owner 
of  an  undivided  one-fifth  part  of  said  premises,  and  that 
her  interest  was  subject  to  the  mortgage  of  the  appellant 
banking  company  for  $4000.00,  and  interest  thereon. 

On  April  4,  1894,  an  interlocutory  decree  of  partition 
was  entered  in  said  partition  suit,  finding  and  adjudging 
that  Jennie  E.  Morse  was  entitled  to  an  undivided  one- 
fifth  interest  in  said  premises  in  fee  simple,  subject  to 
the  mortgage  of  the  appellant. 

On  June  16,  1894,  the  commissioners,  appointed  in  the 
partition  suit,  filed  their  report,  setting  off  and  allotting 
to  the  appellee,  Jennie  E.  Morse,  in  severalty  for  her  in- 
terest and  share  of  said  premises,  being  one-fifth  part 
thereo.f,  24.59  acres  of  the  lan4  in  Will  county  and  120 
acres  of  the  land  in  DuPage  count}^,  describing  the  tracts 
thus  allotted  and  set  off  by  metes  and  bounds. 

On  September  22,  1894,  a  final  decree  was  entered  in 
,  the  partition  suit,  confirming  the  report  of  the  commis- 
sioners, and  ordering  that  the  parties  should  hold  in 
severalty  tiie  shares  set  off  and  assigned  to  each  respec- 
tively; that  the  title  to  the  shares  so  set  off  should  be 
vested  in  said  parties  respectively,  and  further  finding, 
"that  the  lien  of  the  mortgage,  given  by  Jennie  E.  Morse 
and  Frank  Morse,  her  husband,  *  *  *  to  the  Rochester 
Loan  and  Banking  Company  of  Rochester,  N.  H.,  *  *  * 
is  a  good  and  valid  first  lien  on  the  shares  and  portions 
of  the  premises  described  in  the  decree,  heretofore  en- 
tered in  this  cause,  which  are  set  off  by  said  commis- 
sioners, as  shown  by  said  report,  to  Jennie  E.  Morse,  and 
that  all  other  portions  of  said  real  estate  are  hereby  de- 
creed to  be  free  from  the  lien  and  encumbrance  of  said 
mortgage;  *  *  *  that  on  or  about  March  14,  1894,  in 
a  foreclosure  proceeding  begun  under  said  last  described 
mortgage  in  the  circuit  court  of  Will  county,  Illinois,  a 
sale  of  the  undivided  interest  of  said  Jennie  E.  Morse  in 
the  premises,  described  in  the  decree  heretofore  entered 
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in  this  cause,  was  had,  and  the  said  interest  of  JTennie  E. 
Morse  in  that  portion  of  said  premises,  which  are  situated 
in  Will  county,  was  sold  in  pursuance  of  the  decree,  en- 
tered in  said  proceeding",  to  the  *  *  *  banking  company 
*  *  *  for  the  sum  of  $3080.00,  and  a  certificate  of  pur- 
chase at  such  sale  was  issued  by  order  of  said  court  to 
said  purchaser;  it  is,  therefore,  ordered,  adjudged  and 
decreed  by  the  court,  that  the  certificate,  so  issued  as 
aforesaid,  shall  be  and  remain  a  lien  only  upon  the  shares 
and  portions  of  said  premises,  described  in  the  decree 
heretofore  entered  in  this  cause,  which  vested  and  are 
set  off  by  the  report  of  said  commissioners  and  this  de- 
cree to  said  Jennie  E.  Morse;  and  that  all  other  portions 
of  said  real  estate  described  in  said  decree  are  hereby 
declared  and  decreed  to  be  forever  free  from  the  lien  and 
encumbrance  of  said  certificate." 

On  August  30,  1894,  the  banking  company  executed  a 
satisfaction  piece  or  release  of  the  said  mortgage  on  the 
real  estate,  situated  in  the  county  of  DuPage,  containing 
about  263  acres,  and  acknowledged  therein,  that  said 
mortgage  **is  redeemed,  paid  off,  satisfied  and  discharged 
in  so  far  as  it  relates  to  said  lands  in  DuPage  county,  but 
not  as  to  lands  covered  by  said  mortgage  in  Will  county." 

In  the  foreclosure  suit,  begun  in  September,  1893,  in 
the  circuit  court  of  DuPage  county  for  the  foreclosure  of 
the  mortgage  against  the  lands  in  that  county,  the  answer 
of  the  present  appellees  was  filed  on  August  31, 1894,  and, 
by  written  stipulation  between  the  parties  filed  therein 
on  September  3,  1894,  the  bill  was  dismissed  at  the  costs 
of  the  defendants. 

On  August  16,  1894,  or  thereabouts,  the  appellee,  Jen- 
nie E.  Morse,  paid  to  the  appellant  banking  company 
$1694.42  in  satisfaction  and  discharge  of  the  amount,  re- 
maining due  from  Jennie  E.  Morse  on  said  note  and  mort- 
gage over  and  above  the  $3080.00  that  had  been  bid  by 
the  banking  company  on  the  sale  by  the  master  of  the 
lands  in  Will  county. 
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The  Uen,  which  the  present  bill  was  filed  by  the  ap- 
pellant to  enforce,  is  the  lien  conferred  by  said  partition 
decree,  entered  on  September  22,  1894,  upon  the  shares 
and  portions  of  the  premises,  which  were  set  off  in  the 
partition  decree  to  the  appellee,  Jennie  E.  Morse. 

James  H.  Macomber,  and  Daniel  F.  Higgins,  for  ap- 
pellant. 

BoTSFORD,  Wayne  &  Botsford,  for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  record  in  this  case  presents  a  very  curious  state 
of  facts.  The  mortg^age,  sought  to  be  foreclosed,  covered 
lands  lying  in  two  counties,  to- wit.  Will  county  and  Du- 
Page  county.  Two  bills  were  filed  about  the  same  time, 
one  in  the  circuit  court  of  Will  county  to  foreclose  the 
mortgage  against  the  lands  lying  in  that  county,  and 
one  in  the  circuit  court  of  DuPage  county  to  foreclose  the 
same  mortgage  against  the  lands  lying  in  DuPage  county. 
In  the  Will  county  proceeding,  decree  of  foreclosure  was 
rendered,  and  sale  was  had,  and  one  undivided  one-fifth 
part  of  the  440  acres  situated  in  Will  county,  being  the  in- 
terest of  the  appellee,  Jennie  E.  Morse,  in  said  lands,  was 
struck  off  and  sold  to  the  appellant  banking  company 
for  $3080.00,  and  a  certificate  of  purchase  therefor  issued 
to  the  company.  An  undivided  one-fifth  part  of  the  440 
acres  of  land  was  88  acres;  and  the  undivided  interest, 
thus  amounting  to  88  acres,  was  worth  more  than  the  « 
amount  bid  for  it  and  set  forth  in  the  certificate  Qf  sale. 

The  foreclosure  suit,  instituted  in  the  circuit  court  of 
DuPage  county,  did  not  come  to  decree  or  sale,  but  was 
settled  and  dismissed  before  the  entry  of  any  decree 
therein.  It  was  so  settled  and  dismissed,  because  the 
mortgagors,  Jennie  E.  Morse  and  her  husband,  paid  to 
the  company  the  sum  of  $1694.42,  being  the  amount  due 
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to  the  company  upon  the  mortgage  over  and  above  the 
$3080.00  bid  at  the  sale  of  the  Will  county  land. 

In  the  partition  suit  which  was  begun  while  both  the 
foreclosure  suits  were  pending,  the  court  ignored  th^  cer- 
tificate of  sale,  held  by  the  banking  company  upon  the 
undivided  88  acres  in  Will  county,  owned  by  Jennie  E. 
Morse,  and  set  off  to  Jennie  E.  Morse,  not  the  88  acres  of 
the  Will  county  land  and  52  acres  of  the  DuPage  county 
land,  but  24.59  acres  of  the  Will  county  land  and  120  acres 
of  the  DuPage  county  ]and.  The  effect  of  this  action  was 
to  take  out  of  the  operation  of  the  certificate  63.41  acres 
of  land  in  Will  county. 

Undoubtedly,  the  appellant  company  was  entitled, 
after  the  expiration  of  the  time  of  redemption,  to  a  mas- 
ter's deed  for  the  undivided  one-fifth  interest,  amounting 
to  88  acres,  of  Jennie  E.  Morse  in  the  Will  county  land, 
if  the  same  should  not  be  redeemed.  The  partition  de- 
cree, however,  did  not  give  her  full  interest  in  the  Will 
county  land  to  Jennie  E.  Morse,  but  gave  63.41  acres 
thereof  to  tenants  in  common  other  than  herself;  and 
gave  her  an  increased  portion  of  the  DuPage  county  land, 
to-wit,  120  acres. 

The  effect  of  a  partition,  in  which  a  mortgagee  is 
joined  as  a  party,  is  to  substitute  for  an  undivided  inter- 
est in  the  whole  land  the  portion  set  off  to  the  mortgagor 
in  severalty;  and  the  lien  of  the  mortgage,  which  was 
theretofore  upon  an  undivided  interest,  falls  upon  the 
particular  portion  so  set  off  and  aparted  to  the  mort- 
gagor.   {Loomia  v.  Riley,  24  111.  307). 

The  banking  company,  holding  the  certificate  of  pur- 
chase, was  a  party  defendant  to  the  •partition  suit;  and 
the  court  was  there  seeking  to  shift  the  titles  of  the  sev- 
eral parties,  so  that  it  could  make  a  specific  decree,  and 
settle  the  lien  of  the  banking  company  upon  the  specific 
land  allotted  to  Jennie  E.  Morse,  and  release  it  from 
those  portions  of  the  land,  which  were  specifically  set 
aside  to  the  other  owners. 
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It  certainly  would  have  been  unjust  to  reduce  the 
interest  of  Jennie  E.  Morse  in  the  Will  county  land,  pur- 
chased by  the  appellant,  and  take  away  from  the  appel- 
lant a  large  portion  of  its  security,  unless  something 
should  be  given  in  the  place  of  the  part  thus  taken  away. 
Appellant's  certificate  of  sale  called  for  what  was  equiv- 
alent to  an  undivided  88  acres  of  land  located  in  Will 
county,  but  the  portion  set  off  to  Jennie  E.  Morse  in  the 
partition  suit  was  only  24.59  acres.  To  say  that  appel- 
lant should  only  have  24.59  acres  subjected  to  the  lien  of 
its  mortgage  or  certificate  of  sale  in  the  partition  suit, 
when  it  was  entitled  to  88  acres,  would  be  to  do  palpable 
injustice.  To  avoid  such  a  result  the  partition  decree 
clearly  provided,  that  the  certificate  of  sale  should  be  a 
lien  upon  the  share  of  the  premises  set  off  to  Jennie  E. 
Morse,  that  is  to  say,  upon  the  24.59  acres  of  land  in  Will 
county  and  the  120  acres  of  land  in  DuPage  county. 

While,  therefore,  the  partition  decree  released  from 
the  certificate  at  least  three-fourths  of  its  value,  it  gave 
to  the  mortgagor,  Jennie  E.  Morse,  an  additional  amount 
of  land  in  DuPage  county  in  place  of  that,  which  she  held 
in  Will  county,  and  subjected  such  additional  amount  to 
the  certificate  of  sale.  The  lien  of  the  certificate  was 
released  from  all  the  land  in  Will  county  hot  set  apart  to 
her,  but  at  the  same  time  it  was  made  a  lien  upon  the 
land  set  apart  to  her  in  both  counties. 

We  are  not  concerned  with  the  question,  whether  the 
court  did  right  or  wrong  in  entering  such  a  decree,  as 
was  entered  in  the  partition  suit.  The  court  there  had 
jurisdiction  of  all  the  parties  before  it,  both  the  mortga- 
gors and  the  mortgagee;  it  had  jurisdiction  of  the  subject 
matter  of  the  action;  it  had  full  and  complete  jurisdic- 
tion in  partition,  and  the  purpose  of  the  decree  was  to 
ascertain  the  rights  of  the  several  parties,  and  shift  their 
titles  and  liens  upon  the  land  before  the  court. 
•  If  there  was  any  error,  it. was  not  a  jurisdictional 
error,  but  one  merely  as  to  the  merits  of  the  case.     The 
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partition  decree  has  never  been  reversed,  but  stands  and 
is  in  force.  That  decree  was  ag^reed  to  by  all  the  parties 
in  interest  in  the  partition  and  in  the  land  there  involved. 

The  circuit  court,  in  the  case  at  bar,  has  found  from 
the  proof  before  it:  "that  said  decree  in  partition  so  en- 
tered by  this  court  ♦  *  *  was  agreed  upon  by  all  par- 
ties in  interest  in  said  cause  and  in  said  land."  This 
finding  of  the  court  is  sustained  by  the  evidence.  The 
final  decree  in  the  partition  suit  was  drafted  and  sub- 
mitted to  all  the  parties  before  it  was  entered.  « 

In  view  of  the  fact,  that  the  partition  decree  was  en- 
tered by  agreement,  it  makes  little  difference  what  effect 
the  execution  of  a  certificate  of  sale  has  upon  the  mort- 
gage lien.  It  is  immaterial  here,  whether  the  execution 
of  the  certificate  released  the  mortgage  lien  or  not.  If, 
before  the  entry  of  the  partition  decree,  the  appellant 
company  had  challenged  the  right  of  the  court  to  reduce 
its  security  in  the  manner  above  stated,  a  different  de- 
cree may  have  been  entered,  but  the  proof  shows  that 
the  appellant,  coming  into  court  with  its  certificate,  and 
Jennie  E.  Morse,  coming  into  court  for  the  purpose  of 
having  a  specific  amount  of  land  set  apart  to  her,  ac- 
cepted the  decree  without  any  objections  or  exceptions. 
Therefore,  the  present  appellees  are  estopped  from  com- 
plaining of  the  fact,  that  the  partition  decree  gave  to  the 
appellant  company  a  lien  upon  the  lands  in  Will  county 
and  DuPage  county,  set  off  by  that  decree  to  Jennie  E. 
Morse. 

It  is  contended,  however,  by  appellees,  that  the  pay- 
ment of  J1694.42  and  the  release  of  the  mortgage  upon  the 
DuPage  county  land  destroyed  the  lien  of  the  appellant, 
and  removed  its  right  to  claim  under  its  certificate  any 
of  the  DuPage  county  land,  and  any  of  the  Will  county 
land,  except  the  24.59  acres.  To  sustain  this  contention 
is  to  allow  the  appellees  to  take  advantage  of  what,  in 
the  view  presented  by  then;,  was  either  a  mistake,  or 
sharp  practice. 
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The  release  of  the  mortgag'e,  so  far  as  it  applied  to 
the  lands  in  DuPage  county,  was  not  intended  by  counsel 
for  appellant  as  a  release  of  the  lien,  provided  for  in  the 
partition  decree  by  an  arrang-ement  between  himself  and 
counsel  for  the  complainant  in  the  partition  suit.  The 
object  of  making  the  release  and  the  stipulation  to  dis- 
miss was  to  dispose  of  the  mortgage  foreclosure  pending 
in  DuPage  county,  on  the  theory  that  the  partition  suit 
would  so  affect  the  foreclosure  in  Will  county,  as  that 
the  master's  certificate  of  sale  would  be  of  no  use  as  a 
foundation  of  title,  and  that,  when  the  court  came  to 
make  its  final  decree,  as  it  did  on  September  22,  1894,  it 
would  extend  the  lien  of  the  certificate  to  each  and  every 
part  of  the  real  estate  set  apart  specifically  to  Jennie 
E.  Morse. 

The  release  in  question  was  executed  and  agreed  to 
before  the  final  decree  in  the  partition  suit  was  agreed 
upon  and  entered;  and  it  did  not  operate,  and  was  not 
intended  to  operate,  as  a  release  of  appellant's  claim 
upon  the  lands  in  DuPage  county,  which  might  be  set  off 
to  Jennie  E.  Morse  by  the  partition  decree.  On  the  con- 
trary, that  decree  preserved  to  the  appellant  a""  lien  upon 
the  land,  set  off  in  severalty  to  her  in  that  proceeding, 
for  the  payment  of  the  amount  still  remaining  unpaid 
upon  the  mortgage  indebtedness. 

We  are  of  the  opinion,  that  the  judgment  of  the  Ap- 
pellate Court  is  erroneous,  and  that  the  decree,  entered 
by  the  chancellor  in  the  circuit  court,  correctly  adjudi- 
cated upon  the  rights  of  the  parties.  Therefore,  the 
judgment  of  the  Appellate  Court  is  reversed,  and  the 
decree  of  the  circuit  court  is  ajBBirmed,  and  the  cause  is 
remanded  to  the  latter  court  for  the  execution  of  its  de- 
cree in  pursuance  of  the  terms  thereof. 

Reversed  and  remanded. 
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In  re  Application  op  Henry  M.  Day  et  al  for  .— — ^gi 

Admission  to  the  Bar.  207    noo 

1208    •84l| 
Opinion  filed  June  19^  1899~Eehearing  denied  October  6, 1899. 

1.  Statutes — retrospective  operation  is  not  favored  in  construing  stat- 
utes. If  it  is  doubtful  as  to  whether  a  statute  ^as  intended  by  the 
legislature  to  have  prospective  or  retrospective  operation,  courts 
will  construe  it  as  being  prospective  only. 

2.  SAUEr—the  true  office  of  a  proviso  i^  to  qualify^  and  twt  to  enlarge, 
the  enacting  dausc.  The  legitimate  oflftce  of  a  proviso  is  to  limit,  re- 
strain or  qualify  the  enacting  clause  or  except  something  from  its 
operation,  and  not  to  enlarge  the  enacting  clause  by  conferring 
substantial  rights  not  therein  granted. 

3.  Attorneys  at  law— ac<  of  1899,  for  admission  to  the  bar,  con- 
strued. The  provision  of  the  act  of  1899,  on  attorneys,  (Laws  of  1899, 
p.  81,)  which  specifies  that  applicants  for  admission  to  the  bar  shall 
be  granted  licenses  who  have  complied  with  the  rules  of  the  Su- 
preme Court  in  force  at  the  time  they  began  the  study  of  law,  not- 
withstanding subsequent  changes,  has  prospective  operation  only, 
and  is  of  no  force  as  regards  the  change  in  Supreme  Court  rules 
made  November  4, 1897. 

4.  Same — law  regulating  admission  to  bar  miLst  be  general.  The  right 
to. practice  law  is  a  privilege,  and  any  law  which  attempts  to  pre- 
scribe the  conditions  under  which  a  license  to  practice  law  shall 
be  granted  must  be  general  in  its  operation,  and  any  classification 
adopted  must  have  a  reasonable  basis  and  not  be  purely  arbitrary. 

5.  Same— proviso  to  section  1  of  act  of  1899,  on  aXtomeys,  is  special  leg- 
islation. The  proviso  to  section  1  of  the  act  of  1899,  on  attorneys, 
which  entitles  the  holder  of  a  diploma  of  a  law  school  having  a  two 
years*  course,  which  shows  that  the  Ifolder  began  the  study  of  law 
prior  to  November  4, 1897,  to  a  license  to  practice  law,  is  unconsti- 
tutional, being  special  legislation,  based  upon  an  arbitrary  and  un- 
reasonable classification.  (Phillips  and  Boggs,  JJ.,  dissenting.) 

6.  Same— power  to  prescribe  qualifications  of  attorneys  is  judicial.  An 
attorney  is  an  oflBcer  of  the  court,  and  the  power  to  prescribe  the 
qualifications  which  will  entitle  an  applicant  for  admission  to  the 
bar  to  a  license  is  judicial,  and  not  legislative.  (Phillips  and 
BOGOS,  JJ.,  dissenting.) 

7.  Same — right  of  legislature  to  regulate  admission  to  tJie  bar.  Under 
its  general  police  power  the  legislature  may  prescribe  reasonable 
conditions  which  will  exclude  from  the  right  to  practice  law  those 
persons  through  whom  injurious  consequences  are  likely  to  result 
to  the  inhabitants  of  the  State. 
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8.  Same— prorwo  to  section  1  of  act  of  1899,  on  attorneys,  is  unconMi- 
tutional.  The  proviso  to  section  1  of  the  act  of  1899,  on  attorneys, 
which  relates  to  the  admission  to  the  bar  of  holders  of  diplomas  in 
law  schools  having  a  two  years'  course,  etc.,  is  in  violation  of  arti- 
cle 3  of  the  constitution,  concerning"  the  division  of  governmental 
powers.    (Phillips  and  Boggs,  JJ.,  dissenting.) 

Application  for  license  to  practice  law. 

Hamline,  Scott  &  Lord,  and  William  Barge,  for 
applicants: 

At  common  law,  and  now,  the  only  way  an  advocate 
can  become  a  member  of  the  bar  of  England  was  and  is 
by  being  called  by  the  inns  of  lawyers  of  which  he  has 
become  a  member.    Weeks  on  Attorneys,  sees.  14-22. 

The  power  of  the  English  courts  to  admit  attorneys  is 
derived  solely  from  statutes,  and  is  not  inherent.  Glan- 
ville,  b.  11,  ch.  3;  Cooper's  case,  22  N.  Y.  90;  1  Reeves,  169 

2  Inst.  249,  250;  Register  of  Writs,  20,  22;  Bacon's  Abr 
tit.  "Attorney,"  pt.  1;  Coke's  Litt.  128a,  sec.  196;  Peters 
dorfl's  Abr.  tit.  "Attorney;"  Mirror  of  Justice,  100,  249. 

As  to  barristers:  Pearce's  Inns  of  Court,  60;  4  Reeves' 
Hist.  Eng.  Law,  573,  574;  FortesCue  de  Laudibus,  180, 188 
King  v.  Benchers  of  Lincoln's  Inn,  4  B.  &  C.  855. 

The  power  of  clients  to  appoint  attorneys  and  courts 
to  regulate  their  admission  is  statutory.  2  Reeves'  Hist. 
285,  297, 169;  4  id.  76;  3  id.  233;  2  Coke's  Inst.  250,  377,  378; 
Beecher's  case,  8  Co.  58;  12  Edw.  II,  ch.  1;  21  Edw.  Ill,  41; 
9  id.  6;  3  Edw.  I,  ch.  42;  Henry  VII,  27;  21  Hen.  30;  4  Inst, 
101;  8  Henry  IV,  62;  Fitz.  N.  B.  60,  61,  63;  2  Henry  VI,  11; 

3  id.  55;  7  Edw.  IV,  9  a;  12  Henry  VII,  9;  Dawson  on  Law 
of  Attorneys,  introd.  7;  Maugham  on  Law  of  Attorneys,  9; 
1  Roll,  3;  4  Henry  IV,  ch.  18;  20  Henry  VI,  372;  Crabbe's 
Eng.  Law,  351. 

The  legislature  of  Illinois  in  1819  conferred  the  power 
to  license  upon  two  of  the  members  of  the  Supreme  Court 
and  the  power  to  disbar  upon  the  full  bench,  and  this 
source  of  power  has  been  assumed  by  the  legislature  and 
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recognized  by  this  court  for  eighty  years.  Acts  of  1819, 
p.  9;  Rev.  Stat.  1845,  p.  72;  Rev.  Stat.  1874,  p.  169;  Laws 
of  1833,  p.  100. 

A  contemporaneous  legislative  construction  of  a  con- 
stitutional provision  is  entitled  to  great  deference.  PJicebe 
V.  Jay,  Breese,  268;  4  Bacon's  Abr.  stat.  648;  Sedgwick  on 
Stat,  and  Const.  Law,  412;  Cohens  v.  Virginia,  6  Wheat.  264. 

All  power  not  delegated  to  the  executive  or  judicial 
department  is  reserved  to  the  legislative.  Field  v.  People, 
3  Scam.  79;  Peojile  v.  Wilson,  15  111.  391. 

Neither  the  constitution  of  1818,  of  1845  or  of  1870 
invests  the  Supreme  Court  with  the  power  of  licensing 
attorneys  or  regulating  admissions  to  the  bar.  The  leg- 
islature, in  declaring  what  shall  constitute  a  person  an 
attorney  and  entitle  him  to  practice  in  courts  of  record, 
exercises  the  police  power  over  which  it  has  absolute 
control.    Bobb  v.  Smith,  3  Scam.  46. 

The  power  of  two  judges  to  license  is  derived  from 
the  legislature,  and  is  subject  to  be  limited,  changed  or 
taken  away  by  the  legislature.    In  re  Bradwell,  55  111.  535. 

The  power  to  disbar  does  not  inhere  in  the  courts,  but 
is  the  creation  of  the  legislature.  The  circuit  courts  have 
no  such  power,  and  had  no  power  to  suspend  until  1874. 
Rev.  Stat.  1874,  sec.  6,  p.  170;  Winkleman  v.  People,  50  111. 
449;  People  v.  Sanborn,  1  Scam.  123;  In  re  Fellows,  2  id.  369; 
People  V.  Coe,  84  111.  327;  People  v.  Palmer,  61  id.  255;  People 
V.  Goodrich,  79  id.  148;  People  v.  Moutray,  166  id.  630. 

In  other  States  the  source  of  the  court's  power  to  li- 
cense is  recognized  to  be  the  legislature.  Cooper^ s  case, 
22  N.Y.  67;  Ex  parte  Yale,  24  Cal.  241;  Percy's  case,  36  N.Y. 
651;  In  the  matter  of  an  Attorney,  83  id.  164;  In  re  Beggs,  67 
id.  120;  In  re  Thomas,  16  Col.  441;  Commonwealth  v.  Judges, 
1  S.  &  R.  187;  In  re  Hall,  50  Conn.  131;  In  re  Leach,  134  Ind. 
665;  3  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  287. 

Cases  cited  to  establish  the  inherent  and  exclusive 
power  of  the  courts  to  admit  and  disbar  are  chiefly  Fed- 
eral cases.    They  do  not  support  that  proposition. 
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The  statute  is  not  special  legislation.  Vogel  v.  Pekoc^ 
157  111.  339;  People  v.  Wright,  70  id.  308;  Haiothom  v.  People, 
109  id.  302;  Potwin  v.  Johnson,  108  id.  70;  Railioay  Go,  v. 
People,  144  id.  458;  Gumming s  v.  Ghicago,  id.  563;  Goughlin 
V.  People,  id.  140. 

Blewett  Lee,  and  A.  M.  Pence,  for  objectors: 
The  admission  of  attorneys  is  a  part  of  the  judicial 

power.     Const.  1870,  art.  3. 

The  history  of  admission  to  the  bjar:     Maugham  on 

Attorneys,  5,  10,  15-20,  55,  57;  Ricker'a  case,  66  N.  H.  207; 

3  Blackstone's  Com.  26,^28;  1  Pollock  &  Maitland's  Hist, 
of  Eng.  Law,  190,  192,  194-196;  Laws  of  N.  W.  Terr.  1792, 
p.  40,  chap.  10,  sec,  1;  2  Wilson's  Works,  (Andrews'  ed.) 
247;  Laws  of  Indiana  Terr.  1807,  p.  162;  Laws  of  Illinois 
Terr.  (1st  sess.)  5;  1  id.  58. 

An  attorney  is  an  ofBcer  of  the  court.  Ex  parte  Garland, 

4  Wall.  333;  In  re  Bradwell,  55  111.  535;  3  Am.  &  Eng.  Ency. 
of  Law,  (2d  ed.)  283;  Vise  v.  Gonnty  of  Hamilton,  19  111.  78. 

His  admission  is  an  act  of  quasi  public  character,  to 
which  any  person  may  object.  Ex  parte  Walls,  73  Ind.  95; 
In  re  Burchard,  27  Hun,  429. 

His  admission  is  a  judicial  act.  3  Am.  &  Eng".  Ency. 
of  Law,  (2d  ed.)  287;  Ex  parte  Secombe,  19  How.  9;  Petition 
of  Splane,  123  Pa.  St.  527;  Randall  v.  Brigham,  7  Wall.  523; 
Gommonwealth  v.  Judges,  1  S.  &  R.  187;  Weeks  on  Attor- 
neys, (2d  ed.)  157;  GoodelVs  case,  39  Wis.  232;  In  re  Mosness, 
39  id.  509. 

Conversely,  his  disbarment  is  a  judicial  act.  3  Am.  & 
Eng:.  Ency.  of  Law,  (2d  ed.)  300;  4  Henry  IV,  chap.  18; 
Ex  parte  Robinson,  19  Wall.  505;  State  v.  Judge,  49  La.  Ann. 
1015;  Weeks  on  Attorneys,  (2d  ed.)  154;  Moiitray  v.  People, 
162  111.  194;  Missouri  River  Tel  Go,  v.  Bank,  74  id,  217. 

The  legislature  cannot  constitutionally  impair  the  ju- 
dicial power.  Houston  v.  Williams,  13  Cal.  24;  Vaughn  v. 
Harper,  49  Ark.  160;  Ex  parte  Griffiths,  118  Ind.  83. 
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The  same  principle  is  applied  in  case  of  laws  regulat- 
ing punishment  of  contempt  of  court.  6  Am.  &  Eng.  Encj. 
of  Law,  (2d  ed.)  1048. 

The  appointment  of  assistants  to  the  court  cannot  be 
controlled  by  the  legislature.  State  v.  Noble,  118  Ind.  350; 
6  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  1047;  In  re  Janitor  of 
Supreme  Court,  35  Wis.  410. 

The  act  of  February  21,  1899,  is  an  assumption  by  the 
legislature  of  judicial  power. 

Rules  of  court  are  simply  general  orders.  Owens  v. 
Banstead,  22  111.  161. 

The  legislature  cannot  prescribe  conclusive  rules  of 
evidence.  Marks  v.  Hawthorne,  148  U.  S.  172;  Wantland  v. 
White,  19  Ind.  470;  Cooley's  Const.  Lim.  (3d  ed.)  46;  6  Am. 
&  Eng.  Ency.  of  Law,  (2d  ed.)  1050;  Matter  of  Cooper,  22 
N.  Y.  67. 

The  act  of  February  21, 1899,  is  special  legislation,  and 

denies  the  equal  protection  of  the  laws.     Const.  1870, 

art.  4,  sec.  22;  U.  S.  Const.  14th  amend,  sec.  1;  Harding  v. 

'  People,  160  111.  459;  Railroad  Co.  v.  Ellis,  165  U.  S.  150;  In  re 

Burchard,  27  Hun,  429. 

Lessing  Rosenthal,  also  for  objectors. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

This  is  an  application  to  this  court  for  admission  to  the 
bar  of  this  State  by  virtue  of  diplomas  from  law  schools 
issued  to  the  applicants.  The  act  of  the  General  Assem- 
bly passed  in  1899,  under  which  the  application  is  made, 
is  entitled  "An  act  to  amend  section  1  of  an  act  entitled 
*An  act  to  revise  the  law  in  relation  to  attorneys  and 
counselors, 'approved  March  28, 1874,  in  force  July  1, 1874." 
The  amendment,  so  far  as  it  appears  in  the  enacting 
clause,  consists  in  the  addition  to  the  section  of  the  fol- 
lowing: "And  every  applicant  for  a  license  who  shall 
comply  with  the  rules  of  the  Supreme  Court  in  regard  to 
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admission  to  the  bar  in  force  at  the  time  such  applicant 
commenced  the  study  of  law,  either  in  a  law  office  or  a 
law  school  or  college,  shall  be  granted  a  license  under 
this  act,  notwithstanding  any  subsequent  changes  in  said 
rules."  The  eminent  counsel  who  have  argued  the  motion 
for  admission  on  behalf  of  the  applicants  say  that  this 
provision,  and  all  of  the  section  pr-eceding  the  proviso 
hereinafter  mentioned,  is  prospective  in  its  nature,  and 
that  it  concedes  to  this  court  the  power  to  make  and 
change  rules  for  admission  to  the  bar,  but  annexes  the 
additional  requirement  th^t  when  it  does  change  them 
in  the  future,  any  one  who  has  commenced  the  study  of 
law  at  the  time  of  the  change  may  have  a  license  by  com- 
plying with  the  rules  for  admission  in  force  at  the  time 
such  applicant  commenced  such  study.  They  say  that,  so 
far  as  that  provision  goes,  it  means  only  that  new  rules 
hereafter  made  "must  be  prospective  and  must  not  affect 
so-called  inchoate  rights."  In  this  position  counsel  are 
unquestionably  correct.  A  retrospective  operation  is  not 
favored,  and  a  statute  will  be  construed  to  have  a  pro- 
spective effect  if  such  a  conclusion  is  i)ermissible.  If  the 
real  design  of  the  statute  in  that  respect  is  doubtful  it 
will  be  construed  to  have  a  prospective  operation  only, 
and  a  retrospective  effect  will  not  be  given  to  it  unless  it 
clearly  appears  that  such  was  the  intention  of  the  legis- 
lature. (McHaney  v.  Trustees  of  Schools,  68  111.  140;  United 
States  Mortgage  Co.  v.  Gross^  93  id.  483;  People  v.  Peacock, 
98  id.  172;  Means  v.  Harrison,  114  id.  248.)  In  this  case 
no  intention  to  make  the  enactment  retrospective  is  ex- 
pressed, but  such  an  intention  is  clearly  negatived  by 
the  attempt  to  legislate  for  those  affected  by  the  change 
already  made  under  the  form  of  a  proviso.  And  further, 
if  the  enactment  were  retrospective,  students  to  be  exam- 
ined would  go  to  the  Appellate  Court,  while  the  proviso 
sends  them  to  the  examining  board.  To  hold  it  retro- 
spective would  make  the  proviso  repugnant  to  it.  The 
provision  quoted,  therefore,  operates  only  as  a  rule  for 
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the  future,  and  does  not  confer  the  rights  claimed  on  this 
application.  The  change  in  the  rules  for  admission  to  the 
bar  made  November  4,  1897,  and  the  rules  themselves, 
are  unaffected  by  that  provision,  and  counsel  for  appli- 
cants rest  their  claim  wholly  upon  the  proviso  following 
such  provision.  After  said  provision  there  is  a  double 
proviso,  one  branch  of  which  is  that  up  to  December  31, 
1899,  this  court  shall  grant  a  license  of  admittance  to  the 
bar  to  the  holder  of  every  diploma  regularly  issued  by 
any  law  school  regularly  organized  under  the  laws  of  this  ' 
State  whose  regular  course  of  law  studies  is  two  years 
and  requiring  an  attendance  by  the  student  of  at  least 
thirty-six  weeks  in  each  of  such  years,  and  showing  that 
the  student  began  the  study  of  law  prior  to  November  4, 
1897,  and  accompanied  with  the  usual  proofs  of  good  moral 
character.  The  other  branch  of  the  proviso  is  that  any 
student  who  has  studied  law  for  two  years  in  a  law  office, 
or  part  of  such  time  in  a  law  office  "and  part  in  the  afore- 
said law  school,"  and  whose  course  of  study  began  prior 
to  November  4,  1897,  shall  be  admitted  upon  a  satisfac- 
tory examination  by  the  examining  board  in  the  branches 
now  required  by  the  rules  of  this  court.  If  the  right 
to  admission  exists  at  all,  it  is  by  virtue  of  the  proviso 
which,  it  is  claimed,  confers  substantial  rights  and  privi- 
leges upon  the  persons  named  therein  and  establishes 
rules  of  legislative  creation  for  their  admission  to  the 
bar.  Now,  the  office  of  a  proviso  is  to  qualify  or  limit 
the  enactment  itself,  and  not  to  enlarge  the  enacting 
clause.  "The  office  of  a  proviso,  generally,  is  either  to 
except  something  from  the  enacting  clause,  to  qualify  or 
restrain  its  generality,  or  to  exclude  some  possible  ground 
of  misinterpretation  of  its  extending  to  cases  not  intended 
to  be  brought  within  its  purview."  (Potter's  Dwarris  on 
Statutes,  118,  note  11.)  It  is  intended  to  qualify  what  is 
affirmed  in  the  body  of  the  act,  section  or  paragraph  pre- 
ceding it,  {Boone  v.  Juliet,  1  Scam.  258;  Sarah  v.  Borders,  4 
id.  341;  Huddleston  v.  Francis,  124  111.  195;  Citi/  of  Chicago 
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V.  Phoenix  Ins.  Co,  126  id.  276;  Voorhees  v.  Bank  of  the  United 
States,  10  Pet.  449.)  This  proviso,  instead  of  excepting 
something  from  the  enactment  or  qualifying  it  in  some 
way,  attempts  to  enlarge  the  enactment  to  which  it  is  ap- 
pended and  is  designed  to  operate  as  a  substantive  enact- 
ment itself.  That  is  not  the  legitimate  office  of  a  proviso. 
There  is  authority,  however,  for  holding  that  the  inten- 
tion of  the  legislature,  if  plainly  expressed,  is  to  have 
the  force  of  law  although  in  the  form  of  a  proviso,  and 
we  will  treat  this  proviso  as  an  enactment  in  itself. 

Considering  the  proviso  as  such  an  enactment,  it  is 
clearly  special  legislation,  prohibited  by  the  constitu- 
tion, and  invalid  as  such.  If  the  legislature  had  any 
right  to  admit  attorneys  to  practice  in  the  courts  and 
take  part  in  the  administration  of  justice,  and  could  pre- 
sci'ibe  the  character  of  evidence  which  should  be  received 
by  the  court  as  conclusive  of  the  requisite  learning  and 
ability  of  persons  to  practice  law,  it  could  only  be  done 
by  a  general  law,  and  not  by  granting  speciaLand  exclu- 
sive privileges  to  certain  peijsons  or  classes  of  persons. 
(Const,  art.  4,  sec.  22.)  The  right  to  practice  law  is  a 
privilege,  and  a  license  for  that  purpose  makes  the  holder 
an  officer  of  the  court,  and  confers  uj^on  him  the  right  to 
appear  for  litigants,  to  argue  causes  and  to  collect  fees 
therefor,  and  creates  certain  exemptions,  such  as  from 
jury  service  and  arrest  on  civil  process  while  attending* 
court.  The  law  conferring  such  privileges  must  be  gen- 
eral in  its  operation.  No  doubt  the  legislature,  in  fram- 
ing an  enactment  for*  that  purpose,  may  classify  persons 
so  long  as  the  law  establishing  classes  is  general  and 
has  some  reasonable  relation  to  the  end  sought.  There 
must  be  some  difference  which  furrfishes  a  reasonable 
basis  for  different  legislation  as  to  the  different  classes, 
and  not  a  purely  arbitrary  one,  having  no  just  relation  to 
the  subject  of  the  legislation.  {Braceville  Coal  Co,  v.  People, 
147  111.  66;  Ritchie  v.  People,  155  id.  98;  Gulf,  Colorado  and 
Santa  Fe  Railroad  Co,  v.  Ellis,  165  U.  S.  150.)    The  length 
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of  time  a  physician  has  practiced  and  the  skill  acquired 
by  experience  may  furnish  a  basis  for  classification,  {Wil- 
Hams  V.  People,  121  111.  84,)  but  the  place  where  such  phy- 
sician has  resided  and  practiced  his  profession  cannot 
furnish  such  basis  and  is  an  arbitrary  discrimination, 
making  an  enactment  based  upon  it  void.  {State  v.  Pen- 
noyer,  65  N.  H.  113.)  Here,  the  legislature  undertakes  to 
say  what  shall  serve  as  a  test  of  fitness  for  the  pro- 
fession of  the  law,  and,  plainly,  any  classification  must 
have  some  reference  to  learning,  character  or  ability  to 
engage  in  such  practice.  The  proviso  is  limited,  first, 
to  a  class  of  persons  who  began  the  study  of  law  prior 
to  November  4,  1897.  This  class  is  subdivided  into  two 
classes:  First,  those  presenting  diplomas  issued  by  any 
law  school  of  this  State  before  December  31,  1899;  and 
second,  those  who  studied  law  for  the  period  of  two  years 
in  a  law  ofiice,  or  part  of  the  time  in  a  law  school  and  part 
in  a  law  ofiice,  who  are  to  be  admitted  upon  examination 
in  the  subjects  specified  in  the  present  rules  of  this  court; 
and  as  to  this  latter  subdivision  there  seems  to  be  no 
limit  of  time  for  making  application  for  admission.  As 
to  both  classes  the  conditions  of  the  rules  are  dispensed 
with,  and,  as  between  the  two,  different  conditions  and 
limits  of  time  are  fixed.  No  course  of  study  is  prescribed 
for  the  law  school,  but  a  diploma  granted  upon  the  com- 
pletion of  any  sort  of  course  its  managers  may  prescribe 
is  made'  all-sufficient.  Can  there  be  anything  with  rela- 
tion to  the  qualifications  or  fitness  of  persons  to  practice 
law  resting  upon  the  mere  date  of  November  4,  1897, 
which  wiU  furnish  a  basis  of  classification?  Plainly  not. 
Those  who  began  the  study  of  law  November  4  could 
qualify  themselves  to  practice  in  two  years  as  well  as 
those  who  began  on  the  3d.  The  classes  named  in  the 
proviso  need  spend  only  two  years  in  study,  while  those 
who  commenced  the  next  day  must  spend  three  years, 
although  they  would  complete  two  years  before  the  time 
limit.     The  one  who  commenced  on  the  3d,  if  possessed 
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of  a  diploma,  is  to  be  admitted  without  examination  be- 
fore December  31,  1899,  and  without  any  prescribed  course 
of  study,  while  as  to  the  other  the  prescribed  course  must 
be  pursued  and  the  diploma  is  utterly  useless.  Such 
classification  cannot  rest  upon  any  natural  reason  or 
bear  any  just  relation  to  the  object  sougfht,  and  none  is 
sug'g'ested.  The  proviso  is  for  the  sole  purpose  of  be- 
stowing privileges  upon  certain  defined  persons.  It  is 
not  a  mere  change  of  system  at  a  given  date,  but  it  rec- 
ognizes the  change  made  and  the  power  of  the  court  to 
make  future  changes  subject  to  a  certain  restriction,  and 
legislates  for  a  particular  class.  Students  who  began 
before  and  after  November  4,  1897,  were  pursuing  their 
studies  when  it  was  passed,  and  those  who  began  after 
that  date  and  before  December  31,  1897,  will  complete 
two  years  before  December  31, 1899,  but  cannot  enjoy  its 
privileges. 

Another  fatal  objection  to  the  provisions  in  question 
is  that  the  legislature,  in  its  enactment,  overlooked  the 
restraint  imposed  by  the  constitution  and  assumed  the 
exercise  of  a  power  properly  belonging  to  the  courts.  A 
provision  which  has  been  incorporated  in  each  successive 
constitution  of  this  State  is  found  in  the  present  consti- 
tution as  article -3,  in  the  following  language:  "The  pow- 
ers of  the  government  of  this  State  are  divided  into  three 
distinct  departments — the  legislative,  executive  and  ju- 
dicial; and  no  person  or  collection  of  persons,  being  one 
of  these  departments,  shall  exercise  any  power  properly 
belonging  to  either  of  the  others,  except  as  hereinafter 
expressly  directed  or  permitted."  To  this  qu^tion  the 
greater  part  of  the  argument  of  the  learned  counsel  on 
each  side  has  been  directed,  and  the  history  of  the  exer- 
cise of  such  power  in  England  has  been  very  carefully 
set  forth.  That  history  is  very  interesting,  but  is  of  little 
benefit  in  determining  whether  the  power  is  one  properly 
belonging  to  courts  or  to  the  legislature.  The  difference 
m  the  principles  underlying  the  systems  of  government 
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is  such  as  to  render  a  conclusion  inapplicable  even  if 
it  should  be  found  that  parliament  had  exercised  such 
power.  Judge  Cooley,  in  his  great  work  on  Constitu- 
tional Limitations,  points  out  that  while  it  is  natural  that 
we  should  recur  to  the  powers  of  parliament  and  incline 
to  concede,  without  reflection,  that  whatever  the  legis- 
lature of  the  country  from  which  we  derived  our  laws 
could  do  might  also  be  done  by  the  legislative  authority 
in  this  country,  we  should  bear  in  mind  the  important 
distinction  that  parliament  may  exercise  all  the  powers 
of  government  while  the  legislature  can  exercise  but  one. 
(Cooley's  Const.  Lim.  102.)  He  says  further  (p.  104):  "So 
long  as  the  parliament  is  recognized  as  rightfully  exer- 
cising the  sovereign  authority  of  the  country,  it  is  evident 
that  the  resemblance  between  it  and  American  legisla- 
tures in  regard  to  their  ultimate  powers  cannot  be  traced 
very  far.  The  American  legislatures  only  exercise  a  cer- 
tain portion  of  the  sovereign  power.  The  sovereignty  is 
in  the  people,  and  the  legislatures  which  they  have  cre- 
ated are  only  to  discharge  a  trust  of  which  they  have 
been  made  a  depository,  but  with  well-defined  restric- 
tions. .Upon  this  difference  it  is  to  be  observed,  that  while 
parliament,  to  any  extent  it  may  choose,  may  exercise 
judicial  authority,  one  of  the  most  noticeable  features  ifi 
American  constitutional  law  is  the  care  taken  to  sepa- 
rate legislative,  executive  and  judicial  functions.  *  *  * 
But  the  grant  of  the  judicial  power  to  the  department 
created  for  the  purpose  of  exercising  it  must  be  regarded 
as  an  exclusive  granjt  covering  the  whole  power,  subject 
only  to  the  limitations  which  the  constitutions  impose  and 
to  the  incidental  exceptions  before  referred  to.  While, 
therefore,  the  American  legislatures  may  exercise  the 
legislative  powers  which  the  parliament  of  Great  Britain 
wields,  except  as  restrictions  are  imposed,  they  are  at 
the  same  time  excluded  from  other  functions  which  may 
be,  and  sometimes  habitually  are,  exercised  by  the  par- 
liament." Whatever  the  English  practice  may  have  been, 
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the  question  must  be  what  the  nature  of  the  power  is,  and 
whether  it  is  one  which  naturally  pertains  to  the  courts. 
If  it  is  judicial  in  its  nature  the  leg-islatures  are  expressly 
prohibited  from  exercising  it. 

The  history  of  the  admission  of  attorneys  in  England, 
however,  does  not  justify  the  claim  that  it  is  the  exercise 
of  the  legislative  function,  but  utterly  refutes  it.  In  that 
country  the  legal  profession  has  been  divided  into  classes 
which  do  not  exist  here.  One  class  embraced  what  were 
known  as  attorneys  when  theiF  practice  was  in  the  courts 
of  common  law,  solicitors  when  it  was  in  chancery,  and 
proctors  in  the  admiralty  and  ecclesiastical  courts,  all 
of  whom  at  all  times  must  have  been  admitted  to  the 
courts  upon  examination  regarding  their  fitness,  and  this 
power  no  other  department  of  government  ever  sought 
to  control.  Originally,  no  one  could  appear  by  attorney 
without  the  special  warrant  of  the  king,  issuing  out  of 
chancery  or  under  seal,  granting  the  privilege.  The  king 
was  considered  the  fountain  of  justice,  and  as  he  could 
not  in  person  decide  all  controversies  and  remedy  all 
wrongs,  the  injured  parties  were  referred  to  the  proper 
forum  and  writs  were  framed  in  his  name  to  his  judges. 
Suits  were  begun  in  that  way,*  and  when  he  granted  the 
privilege  in  question  it  was  as  a  part  of  that  system  and 
not  in  a  legislative  capacity.  In  a  civilized  country, where 
the  rights  of  persons  were  to  be  determined  in  accordance 
with  established  rules,  either  statutory  or  promulgated 
by  the  courts,  the  etpployment  of  persons  acquainted  with 
those  rules  became  a  necessity  both  to  the  parties  and 
the  court.  Persons  unlearned  in  the  law  can  neither  aid 
a  litigant  nor  the  court,  and  parliament  at  different  times 
extended  the  right  of  the  litigant  to  appoint  an  attorney 
to  represent  him  in  court.  (Maugham  on  Attorneys,  ap- 
pendix, 6,  7.)  In  1292  Edward  I  made  an  order  by  which 
he  appointed  the  lord  chief  justice  of  the  court  of  com- 
mon pleas  and  the  rest  of  his  fellow- justices  of  that  court, 
that  they,  according  to  their  discretion,  should  provide 
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and  ordain  from  every  county  certain  attorneys  and  ap- 
prentices, of  the  best  and  most  apt  for  their  learning- 
and  skill,  who  might  do  service  to  his  court  and  people, 
and  those  so  chosen  only,  and  no  other,  should  follow  his 
court  and  transact  the  affairs  thereof,  the  said  king  and 
his  counsel  then  deeming  the  number  of  seven  score  to 
be  sufficient  for  that  employment,  but  it  was  left  to  the 
discretion  of  the  said  justices  to  add  to  that  number  or 
diminish,  as  they  should  see  fit.  (1  Pollock  &  Maitland's 
History  of  English  Law,  194;  Dugdale's  Orig.  Jurid.  141.) 
The  profession  of  attorney  was  placed  under  the  control 
of  the  judges,  and  the  discretion  to  examine  applicants 
as  to  their  learnings  and  qualifications  and  to  admit  to 
practice  was  exercised  from  that  day  by  the  judicial  de- 
partment of  the  English  government,  and  no  legislation 
soug-ht  to  deprive  the  court  of  the  power  in  that  respect 
or  to  invest  it  in  any  other  branch  of  the  government. 
Parliament  legislated  upon  the  subject,  but  the  legislation 
was  of  a  character  to  exclude  persons  unfit  to  practice, 
who  threatened  the  public  welfare  through  ignorance  or 
untrustworthiness.  Th^  statutes  always  recognized  that 
the  admission  of  attorneys  was  a  matter  essentially  be- 
longing to  the  courts  and  a  matter  of  judicial  discretion, 
and  only  sought  to  protect  the  public  against  improper 
persons.  The  first  of  these  acts  was  the  4  Henry  IV,  c.  18, 
passed  in  1403.  The  attorneys  had  increased  to  the  num- 
ber of  two  thousand,  and  the  act,  reciting  that  damages 
and  mischiefs  ensued  from  the  great  number  of  attorneys 
unlearned  in  the  law,  ordained  and  established  that  all  at- 
torneys should  be  examined  by  the  justices,  and  by  their 
discretion  their  names  put  in  the  roll  and  the  other  attor- 
neys put  out  by  the  discretion  of  said  justices,  and  their 
masters  for  whom  they  were  attorneys  should  be  warned 
to  take  others  in  their  places,  so  that  in  the  meantime  no 
damag-e  or  prejudice  should  come  to  their  said  masters. 
(Maugham  on  Attorneys,  app.  9.)  In  1413,  by  1  Henry  V, 
under-sheriffs,  sheriffs,  clerks,  receivers  and  bailiffs  were 


Digitized  by 


Google 


86  In  re  Day.  [181 E 

excluded  from  practicing'  as  attorneys,  because  "the  king's 
liege  people  dare  not  pursue  or  complain  of  the  e^ortions 
and  of  the  oppressions  to  them  done  by  the  officers  of 
sheriffs."  In  1455,  by  the  33  Henry  VI,  c.  7,  parliament 
limited  the  number  of  attorneys  for  Suffolk,  Norfolk  and 
Norwich,  reciting  that  the  number  had  increased  more 
than  eighty,  "most  of  whom,  being  not  of  sufficient  knowl- 
edge, came  to  fairs,  etc.,  inciting  the  people  to  suits  for 
small  trespasses."  In  1606,  by  the  3  James  I,  c.  7,  it  was 
attempted  to  further  regulate  attorneys  to  the  same  end. 
(Maugham  on  Attorneys,  app.  13.)  Parliament  did  not, 
by  any  of  these  acts,  undertake  to  determine  the  amount 
of  learning  which  would  qualify  a  person  for  admission. 
The  courts,  from  time  to  time,  made  their  rules  regulat- 
ing the  admission  of  attorneys,  and  on  occasion  provided 
for  the  appointment  of  a  committee  or  board  of  examin- 
ers. (Maugham  on  Attorneys,  app.  14,  16.)  Blackstone 
says  (3  Com.  26):  "These  attorneys  are  now  formed  into 
a  regular  corps.  They  are  admitted  to  the  execution  of 
their  office  by  the  superior  courts  of  Westminster  Hall. 
*  *  *  No  man  can  practice  as  an  attorney  in  any  of 
those  courts  but  such  as  is  admitted  and  sworn  an  attor- 
ney of  that  particular  court.  An  attorney  of  the  court  of 
king's  bench  cannot  practice  in  the  court  of  common  pleas, 
nor  vice  versa,  *  *  *  So  early  as  the  statute  4  Henry  IV, 
c.  18,  it  was  enacted  that  attorneys  should  be  examined 
by  the  judges  and  none  admitted  but  such  as  were  virtu- 
ous, learned  and  sworn  to  do  their  duty." 

It  is  argued  that  the  power  to  admit  is  legislative, 
because  the  similar  power  to  disbar  was  granted  by  an 
act  of  parliament.  By  the  statute  3  Edward  I,  c.  28,  it 
was  provided  that  if  any  counsel  should  be  guilty  of  de- 
ceit or  collusion  in  the  king's  court  he  shoul^  be  impris- 
oned for  a  year  and  a  day,  and  thenceforth  should  not 
be  heard  to  plead  in  that  court  for  any  man.  (3  Black- 
stone's  .Com,  29;  Weeks  on  Attorneys  at  Law,  sec.  14.) 
This  no  more  tends  to  show  that  the  power  is  legislative 
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than  the  fact  that  the  legislature  provides  punishment 
for  stealing  shows  that  the  trial  and  conviction  of  a  thief 
are  a  legislative  proceeding.  It  is  a  function  of  the  legis- 
lature to  fix  punishment  for  transgressions  against  the 
public,  and  disqualification  for  office  or  the  deprivation 
of  a  license  is  not  infrequently  annexed  to  such  punish- 
ment. Neither  does  it  follow  because  this  court  has  at 
different  times  mentioned  the  statute  as  authorizing  a 
disbarment  proceeding  that  such  a  proceeding  is  legis- 
lative, or  that  the  legislature  might  either  disbar  an  at- 
torney or  prescribe  a  conclusive  rule  of  evidence  against 
him.  The  legislature  provides  for  the  punishment  of  mis- 
demeanors and  that  a  person  charged  with  such  offense 
shall  be  tried  by  some  court,  but  the  trial  in  the  court 
is  a  judicial  proceeding,  and  whether  he  shall  be  found 
guilty  or  not  is  beyond  the  control  of  the  legislature. 
This  court  has  "an  inherent  right  to  see  that  the  license 
is  not  abused  or  perverted  to  a  use  not  contemplated  in 
the  grant,"  {People  v.  Goodrich,  79  111.  148,)  and  courts,  in 
the  absence  of  a  statute,  have  inherent  and  summary  juris- 
diction over  attorneys  practicing  at  their  bars.  Moutray 
V.  People,  162  111.  194. 

The  other  class  of  professional  practitioners  in  Eng- 
land were  those  who  gave  counsel  in  legal  matters  and 
conducted  causes  in  courts  as  advocates.  They  came  to 
the  bar  through  the  inns  of  court.  These  were  colleges 
in  which  students  resided  and  pursued  their  studies  from 
a  very  early  date.  Lawyers  gathered  about  the  court  at 
Westminster  and  hospitia  curias  were  established,  which 
were  occupied  by  the  lawyers  and  contained  schools  of 
law.  On  the  suppression  of  the  Knights  Templars  the 
pope  granted  their  estates  to  the  Knights  Hospitalers  of 
St.  John  of  Jerusalem,  who  leased  the  buildings  in  London 
to  the  students  of  the  law.  The  place  was  called  "The 
Temple,"  from  its  former  occupants,  and  the  societies  of 
the  inner  temple  and  middle  temple  were  formed.  The 
buildings  included  the  inner  temple  and  the  middle  tem- 
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pie,  and  there  were  added  Lincoln's  Inn,  on  the  site  of 
a  palace  of  an  earl  of  Lincoln,  and  Gray's  Inn,  the  for- 
mer residence  of  the  Lords  Gray  of  Wilton.  After  the 
suppression  of  the  Knights  Hospitalers  by  Henry  VIII 
the  society  held  the  temple  buildings  of  the  crown  by 
lease,  and  in  1608  they  were  granted  by  letters  patent 
of  James  I  to  the  chancellor  of  the  exchequer,  (a  judicial 
officer,)  the  recorder  of  London  and  the  benchers  and 
treasurers  of  the  inner  and  middle  temples,  for  "lodging, 
reception  and  education  of  the  professors  and  stud^ts 
of  the  law."  At  these  inns  the  students  of  law  attended 
in  great  numbers  and  were  instructed  in  the  law  and 
practice.  Prom  time  to  time  rules  were  made  for  the 
government  of  these  inns  by  the  judges,  or  with  their  cop- 
currence  and  the  advice  and  consent  of  the  king  or  queen 
and  the  benchers  or  societies  themselves.  (Dugdale's 
Orig.  Jurid.  312,  316,  317,  320.)  The  societies  submitted 
for  ages  to  be  governed  by  the  rules  so  made,  and  in 
every  instance  their  conduct  was  subject  to  the  control 
of  the  judges  as  visitors.  They  were  voluntary  societies, 
to  which  mandamica  would  not  lie,  but  the  ancient  and 
usual  way  of  redress  for  any  grievance  was  by  appeal- 
ing to  the  judges.  (BoormarCa  case,  Marsh.  177;  King  v. 
Gray's  Inn,  1  Doug.  353;  King  v.  Benchers  of  Lincoln's  Inn,  4 
B.  &  C.  855.)  The  origin  of  their  power  to  call  to  the  bar 
is  lost  in  the  past,  but  they  acted  substantially  as  a  board 
of  examiners,  subject  to  the  control  of  the  judges  as  vis- 
itors, and  their  act  was  accepted  by  the  courts.  The  time 
of  study  was  reduced  from  longer  periods  to  five  years 
before  any  student  could  be  called  to  the  bar,  unless  he 
was  a  master  of  arts  or  a  bachelor  of  laws  of  the  Uni- 
versity of  Oxford,  Cambridge  or  Dublin.  In  their  case  it 
might  be  diminished  to  two  years.  He  was  then  called 
a  barrister.  In  the  old  books  they  were  styled  "appren- 
tices," as  in  the  foregoing  order  of  Edward  I,  and  were 
not  qualified  to  execute  the  full  office  of  an  advocate  un- 
til they  were  of  sixteen  years'  standing,  (3  Blackstone's 
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ConL  27,)  when  they  might  be  advanced  to  the  degree  of 
sergeant.  The  benchers  of  the  inn,  who  governed  the 
society,  were  elected  from  the  barristers  according  to 
seniority.  There  is  nothing  in  all  this  which  tends  to 
support  the  view  that  the  admission  of  any  class  of  the 
legal  profession  was  ever  regarded  as  a  legislative  act. 
In  this  country  the  courts  of  the  United'  States  have 
always  controlled  the  admission  of  attorneys.  The  first 
CJongress  recognized  their  power  in  that  respect  and  they 
have  always  retained  it.  The  Federal  judges  have  al- 
ways required  attorneys  to  be  admitted  to  their  respective 
courts.  Admission  to  the  Supreme  Court  of  the  United 
States  does  not  confer  the  right  to  practice  in  the  dis- 
trict and  circuit  courts.  In  Ex  parte  Secombe,  19  How.  9, 
on  application  for  mandamus  to  the  judges  of  the  Supreme 
Court  of  the  territory  of  Minnesota  to  restore  petitioner 
to  his  office  as  attorney,  the  court  said:  "And  it  has  been 
well  settled  by  the  rules  and  practices  of  common  law 
courts  that  it  rests  exclusively  with  the  courts  to  deter- 
mine who  is  qualified  to  become  one  of  its  officers  as  at- 
torney and  for  what  cause  he  ought  to  be  removed,  *  *  * 
and  we  are  not  aware  of  any  case  where  a  mandamus  was 
issued  to  an  inferior  tribunal  commanding  it  to  reverse 
or  annul  its  decision,  where  the  decision,  in  its  nature, 
was  a  judicial  act  and  within  the  scope  of  its  jurisdiction 
and  discretion."  In  the  case  of  Ex  parte  Garland,  4  Wall. 
331,  the  court,  holding  the  test  oath  for  attorneys  to  be 
unconstitutional,  explained  the  nature  of  the  attorney's 
office  as  follows:  "They  are  officers  of  the  court,  admitted 
as  such  by  its  order,  upon  evidence  of  their  possessing 
sufficient  legal  learning  and  fair  private  character.  It 
has  always  been  the  general  practice  in  this  country  to 
obtain  this  evidence  by  an  examination  of  the  parties. 
In  this  court  the  fact  of  the  admission  of  such  officers  in 
the  highest  court  of  the  States  to  which  they  respectively 
belong,  for  three  years  prece,ding  their  application,  is 
regarded  as  sufficient  evidence  of  the  possession  of  the 
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requisite  legal  learning  and  the  statement  of  counsel 
moving  their  admission  sufficient  evidence  their  private 
and  professional  character  is  fair.  The  order  of  admis- 
sion is  the  judgment  of  the  court  that  the  parties  possess 
the  requisite  qualifications  as  attorneys  and  counselors 
and  are  entitled  to  appear  as  such  and  conduct  causes 
therein.  Prom  its  entry  the  parties  become  officers  of 
the  court  and  are  responsible  to  it  for  professional  mis- 
conduct. They  hold  their  office  during  good  behavior, 
and  can  only  be  deprived  of  it  for  misconduct  ascertained 
and  declared  by  the  judgment  of  the  court,  after  oppor- 
tunity to  be  heard  has  been  afforded.  {Ex  parte  Heffron,  7 
How.  (Miss.)  127;  Fletcher  v.  DangerfieM,  20  Cal.  430.)  Their 
admission  or  their  exclusion  is  not  the  exercise  of  a  mere 
ministerial  power.  It  is  the  exercise  of  judicial  power, 
and  has  been  so  held  in  numerous  cases.  It  was  so  held 
by  the  court  of  appeals  of  New  York  in  the  matter  of 
the  application  of  Cooper  for  admission.  {Matter  of  Cooper, 
22  N.Y.  81.)  'Attorneys  and  counselors,'  said  that  court, 
'are  not  only  officers  of  the  court,  but  officers  whose  du- 
ties relate  almost  exclusively  to  proceedings  of  a  judicial 
nature,  and  hence  their  appointment  may,  with  propriety, 
be  entrusted  to  the  courts,  and  the  latter,  in  performing 
this  duty,  may  very  justly  be  considered  as  engaged  in 
the  exercise  of  their  appropriate  judicial  functions.'"  In 
3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.  287)  it  is  said:  "But 
the  admission  of  an  applicant  to  practice  is  a  judicial 
act,  and  the  attorney,  when  admitted,  is  an  officer  and 
member  of  the  court.  The  legislature  has  no  power,  there- 
fore, to  provide  that  any  person  possessing  certain  quali- 
fications must  be  admitted.  It  cannot  assume  judicial 
powers,  and  in  every  case  the  courts  are  vested  with  dis- 
cretion as  to  whether  any  applicant  is  entitled  to  admis- 
sion." In  Wisconsin  the  statute  commanded  the  court  to 
admit  as  counselors  such  persons  as  were  counselors  of 
the  State  of  Illinois.  On  the  motion  of  a  resident  of  Illi- 
nois for  admission  the  power  of  the  legislature  to  enact 
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such  a  statute  was  denied,  on  the  ground  that  the  court 
must  be  able  to  controj  its  officers.  {In  re  Mosness,  39  Wis. 
509.)  See,  also,  Petition  of  Splane,  123  Pa.  St.  527.  In  the 
State  courts  the  power  of  the  legislature  to  prescribe  the 
amount  of  learning  upon  which  the  court  must  admit  to 
the  practice  of  law  has  never  been  recognized,  so  far  as 
counsel  have  discovered,  with  the  single  exception  of 
Matter  of  Cooper,  22  N.  Y.  67,  quoted  from  by  the  Supreme 
CJourt  of  the  United  States  in  Ex  parte  Garland,  supra.  In 
that  case  the  legislature  enacted  a  statute  admitting  to 
practice  on  diploma  of  the  Columbia  College,  and  it  was 
held  that  the  act  was  valid. 

Counsel  for  applicants  in  this  case  contend  that  the 
subject  is  legislative  and  not  judicial  in  its  character, 
and  the  act  of  admission  is  ministerial.  Their  chief  re- 
liance is  that  case  of  Cooper.  The  first  question  there 
considered  by  the  court  of  appeals  was  whether  the* 
admission  of  attorneys  was  a  judicial  proceeding.  The 
Supreme  Court  had  denied  admission  and  Cooper  had 
appealed.  It  was  suggested  that  the  power  of  admitting 
attorneys  was  executive  or  administrative  rather  than 
judicial,  and  this  objection,  if  well  founded,  would  be 
fatal  to  the  appeal.  Upon  a  full  consideration  of  that 
question  it  was  held  that  the  admission  of  attorneys  was 
a  judicial  proceeding  and  the  exercise  of  an  appropriate 
judicial  function.  The  appeal  was  entertained  on  that 
ground.  The  power  being  judicial  in  its  nature,  our  con- 
stitution prohibits  its  exercise  by  the  legislature.  The 
court  based  its  decision  upon  the  ground  that  although 
the  appointment  of  attorneys  had  usually  been  entrusted 
in  that  State  to  the  courts  and  was  judicial  in  its  nature, 
yet  it  was  not  a  necessary  or  inherent  part  of  their  judi- 
cial power,  but  was  subject  to  legislative  action  and  had 
been  derived  from  statute.  In  that  State  the  power  to 
admit  to  practice  was  exercised  before  the  revolution  by 
the  Governor.  By  the  constitution  of  1777  the  appoint- 
ment of  attorneys  was  given  to  the  courts,  but  the  pro- 
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vision  was  dropped  from  the  constitution  of  1846,  which 
provided:  "Any  male  citizen  of. the  age  of  twenty-one 
years,  of  good  moral  character  and  who  possesses  the 
requisite  qualifications  of  learning  and  ability,  shall  be 
entitled  to  admission  to  practice  in  all  the  courts  of  this 
State."  In  view  of  the  history  of  admission  and  this  par- 
ticular condition  of  affairs  the  act  was  sustained.  The 
consequences  have  been  greatly  deplored  by  eminent 
men  abundantly  able  to  judge  of  the  injustice  to  the  pub- 
lic resulting  from  the  rule  then  established,  under  which 
other  special  laws  were  passed. 

This  court  has  never  acknowledged  the  power  of  the 
legislature  to  prescribe  the  amount  of  learning  which 
shall  qualify  an  attorney  to  practice  in  our  courts.  Sec- 
tion 3  of  the  same  act  to  which  the  provision  in  question, 
is  an  amendment,  and  which  is  the  same  as  section  10  of 
.the  act  of  1845,  has  always  provided  that  "any  person, 
producing  a  license  or  other  satisfactory  voucher  prov- 
ing that  he  hath  been  regularly  admitted  an  attorney  at 
law  in  any  court  of  record  within  the  United  States,  and 
obtaining  a  certificate  of  good  moral  character,  as  re- 
quired in  the  preceding  section,  may  be  licensed  and  per- 
mitted to  practice  as  a  counselor  and  attorney  at  law  in 
any  court  in  this  State  without  an  examination."  Each 
State  has  its  own  rules,  and  in  some  States  inferior  courts 
of  record  are  permitted  to  grant  licenses  and  in  others 
the  requirements  have  always  been  below  ours.  The  ef- 
fect of  enforcing  such  a  statute  would  be  to  degrade  the 
profession  and  fill  its  ranks  with  those  not  qualified  by 
our  rules.  This  court  has  refused  to  recognize  that  sec- 
tion as  valid,  and  has  required  that  the  course  of  study 
in  the  other  State  shall  be  at  least  equal  to  that  pre- 
scribed by  our  rules,  or  that  the  applicant  should  have 
been  engaged  in  active  practice  under  the  license  for  a 
specified  period.  Again,  the  statute  has  always  provided 
that  the  license  may  be  obtained  from  some  two  justices 
of  this  court,  while  the  rules  have  required  that  the  mo- 
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tion  shall  be  made  to  and  granted  by  the  court.  Two 
justices  are  a  minority,  and  not  a  court,  and  no  motion 
to  admit  has  been  granted  except  by  a  majority  of  the 
court.  In  Dahnke  v.  People,  168  111.  102,  we  held  that  al- 
though it  was  the  duty  of  the  county  board  to  erect  and 
keep  in  repair  a  suitable  court  house,  when  the  board 
has  provided  rooms  they  are  under  the  controL  of  the 
courts.  We  said  (p.  109):  "It  rests  with  the  judges  of  the 
courts  to  arrange  among  themselves  how  they  will  oc- 
cupy the  several  court  rooms  thus  provided  for  them  by 
the  county  board.  The  county  board  has  no  right  to  dic- 
tate to  the  judges  as  to  what  particular  room  each  judge 
shall  occupy.  To  make  the  judges  of  our  courts  depend 
upon  a  legislative  or  political  body  for  the  rooms  in 
which  they  shall  hold  their  sessions,  in  the  manner  indi- 
cated in  this  record,  would  be  to  destroy  the  dignity  and 
independence  of  the  judiciary."  The  courts  have  an  un- 
doubted right  to  order  aud  control  their  court  rooms  and 
to  maintain  their  independence  as  a  branch  of  the  gov- 
ernment.' Each  department  of  the  government  derives 
its  power  from  the  same  source,  and  each  is  of  equal  dig- 
nity and  independence  under  our  constitution.  In  Wis- 
consin it  was  held  that  the  judicial  power  extended  to  the 
selection  of  the  court's  own  janitor,  and  in  its  separate 
and  independent  sphere  of  action  the  power  could  not  be 
taken  from  the  court  and  given  to  the  legislative  or  ex- 
ecutive department  or  any  officer  of  either.  In, re  Janitor 
Supreme  Court,  35  Wis.  410. 

None  of  the  decisions  of  this  court  cited  by  counsel 
for  applicants  touch  this  question  in  any  way.  With  the 
exception  of  two  cases  they  are  proceedings  for  the  dis- 
barment of  attorneys,  and  the  power  of  the  legislature 
to  protect  the  public  against  persons  unfit  to  practice 
law,  and  to  pass  laws  for  that  purpose,  has  never  been 
denied.  One  of  the  remaining  cases  is  Robb  v.  Smith,  3 
Scam.  46,  relating  to  the  right  of  one  not  admitted  by 
the  court  as  an  attorney  to  commence  or  prosecute  a  suit ' 
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for  another,  and  is  of  the  same  class.  One  case  only  is 
an  application  for  admission,  and  that  is  the  case  pf  the 
late  Myra  Bradwell.  {In  re  Bradwell,  55  111.  535.)  There 
the  court  spoke  of  the  attorney  holding  his  commission 
from  two  members  of  the  court;  but  the  decision  was  the 
decision  of  the  court,  and  not  of  two  justices.  The  appli- 
cation vas  considered  and  denied  by  the  court,  as  such, 
because  the  legislature  had,  in  effect,  prohibited  her  from 
practicing  law.  The  court  passed  on  her  legal  acquire- 
ments and  said  it  was  satisfied  with  her  learning  and 
ability.  The  court  did  not  concede  the  power  of  the 
legislature  to  decide  that  question.  It  was  held^  that 
the  court  should  not  admit  any  person  or  class  of  per- 
sons not  intended  by  the  legislature  to  be  admitted.  It 
was  said  that  if  the  legislature  should  choose  to  remove 
the  existing  barrier  the  court  would  cheerfully  issue  li- 
censes equally  to  men  and  women.  After  an  amendment 
providing  that  no  person  should  be  refused  a  license  on 
account  of  sex  a  license  was  granted  to  her.  The  legis- 
lature did  not  undertake,  by  the  amendment,  to  deprive 
the  court  of  passing  upon  her  learning  and  fitness  to 
practice  law.  That  power  belongs  to  the  court  by  vir- 
tue of  its  being  a  court  of  justice  and  one  of  the  depart- 
ments of  State  into  which,  under  the  constitution,  the 
power  falls.  Without  such  power,  by  which  the  courts 
can  protect  themselves  against  ignorance  and  want  of 
skill,  they  cannot  properly  administer  justice.  The  doc- 
trine of  that  case  is  the  same  as  of  the  others.  It  was 
competent  for  the  legislature  to  remove  the  barrier  and 
to  protect  Mrs.  Bradwell  in  her  civil  rights  against  dis- 
crimination on  account  of  sex. 

In  any  consideration  of  the  question  it  must  not  be 
forgotten  that  restrictions  upon  the  privilege  of  practic- 
ing law  are  created  only  in  the  interest  of  the  public  wel- 
fare, and  neither  for  nor  against  the  student.  No  one  who 
has  commenced  preparation  has  any  inchoate  right  on 
•account  of  that  fact,  but  is  bound  to  furnish  the  test  of 
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fitness  required  when  he  asks  to  entef  upon  the  practice. 
It  is  not  contended  by  learned  counsel  for  applicants  that 
there  is  any  right,  either  vested  or  inchoate,  but  it  is 
claimed  that  the  leg"islature  may  assume  control  over  the 
subject  because  it  falls  within  the  police  power.  It  may 
be  readily  admitted  that  such  all-pervading^  power  does, 
in  some  respects,  reach  the  practice  of  the  law  and  gives 
to  the  legislature  some  power  concerning  it.  The  legis- 
lature may  enact  police  legislation  for  the  protection  of 
the  public  against  things  hurtful  or  threatening  to  their 
safety  and  welfare.  So  long  as  they  do  not  infringe  upon 
the  powers  properly  belonging  to  the  courts  they  may 
prescribe  reasonable  conditions  which  will  exclude  from 
the  practice  those  persons  through  whom  injurious  conse- 
quences are  likely  to  result  to  the  inhabitants  of  the  State. 
The  proviso  in  this  case  bears  upon  its  face  no  such  ob- 
ject, but  practically  concedes  the  wisdom  of  a  change  in 
the  rules  and  that  such  change  is  in  the  public  interest, 
and  attempts  to  give  particular  persons  the  privilege  of 
admission  based  upon  some  fancied  right  accruing  on 
account  of  the  time  when  they  commenced  the  study  of 
the  law.  Parliament  and  the  legislature  have  always  re- 
quired that  persons  to  be  admitted  should  have  certain 
qualifications  and  fulfill  certain  requirements.  They  have 
properly  excluded  persons  whom  they  deemed  unfit,  but, 
with  the  single  exception  above  named  in  New  York, 
have  not  forced  the  admission  of  any  one.  It  would-be 
strange,  indeed,  if  the  court  can  control  its  own  court 
room,  and  even  its  own  janitor,  but  that  it  is  not  within 
its  power  to  inquire  into  the  ability  of  the  persons  who 
assist  in  the  administration  of  justice  as  its  officers. 

Counsel,  however,  say  that  the  power  is  not  one  per- 
taining to  courts,  or  else  each  circuit  court  would  have 
a  right  to  admit  to  practice.  The  circuit  courts  do  have 
such  power,  even  under  the  statute,  as  to  attorneys  re- 
siding in  other  States  desiring  to  appear  and  try  a  cause 
in  a  court  of  this  State.     Section  12  of  the  act  in  ques- 
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tion  provides  for  Siich  foreigTi  attorney  being  admitted 
to  practice  in  the  several  courts  of  law  and  equitjin  this 
State  upon  the  same  terms  as  attorneys  residing"  in  this 
State  are  admitted  in  the  other  State.  If  an  attorney  of 
a  sister  State  appears  in  one  of  our  courts  he  procures 
no  license  in  this  court,  but  is  admitted  to  the  bar  for 
that  case  by  the  court  in  which  he  appears,  under  the 
statute  and  on  the  principle  of  comity.  The  power,  in 
such  case,  has  always  rested  in  the  particular  court  and 
still  rests  there.  The  court  where  the  case  is  pending 
grants  leave  ex  gratia  for  the  occasion.  {In  re  MosnesSy 
supra,)  It  may  also  be  conceded  that  each  court  origi- 
nally had  the  right  to  admit  to  practice  at  its  own  bar, 
but  at  a  very  early  date  a  provision  was  made  for  a  gen- 
eral license  to  be  granted  by  this  court,  and  the  power 
to  admit  generally  has  never  been  exercised  by  the  circuit 
courts.  In  the  absence  of  such  a  provision  the  require- 
ments might  be  different  in  the  various  courts  of  the 
State,  and  it  was  a  legitimate  provision  to  secure  uni- 
formity as  well  as  to  obviate  the  necessity  of  applying 
to  each  court  where  one  might  desire  to  practice.  For 
eighty  years  the  courts  have  recognized  the  exercise  of 
that  power  by  the  Supreme  Court,  and  the  regulation  in 
that  respect  has  established  the  law  for  this  State.  The 
fact  that  circuit  courts  do  not.  exercise  the  powers  of  this 
court  does  not  establish  the  claim  that  such  powers  are 
not  judicial. 

The  function  of  determining  whether  one  who  seeks 
to  become  an  officer  of  the  courts  and  to  conduct  causes 
therein  is  sufficiently  acquainted  with  the  rules  estab- 
lished by  the  legislature  and  the  courts  governing  the 
rights  of  parties  and  under  which  justice  is  administered 
pertains  to  the  courts  themselves.  They  must  decide 
whether  he  has  sufficient  legal  learning  to  enable  him 
to  apply  those  rules  to  varying  conditions  of  fact  and  to 
bring  the  facts  and  law  before  the  court  so  that  a  correct 
conclusion  may  be  reached.  The  order  of  admission  is  the 
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judgment  of  the  court  that  he  possesses  the  requisite  qual- 
ifications, under  such  restrictions  and  limitations  as  may 
be  properly  imposed  by  the  legislature  for  the  protection 
and  welfare  of  the  public.  The  fact  that  the  legislature 
may  prescribe  the  qualifications  oif  doctors,  plumbers, 
horseshoers  and  persons  following  other  professions  or 
callings  not  connected  with  the  judicial  system,  and  may 
say  what  shall  be  evidence  of  such  qualifications,  can 
have  no  influence  on  this  question.  A  license  to  such 
persons  confers  no  right  to  put  the  judicial  power  in 
motion  or  to  participate  in  judicial  proceedings.  The 
attorney  is  a  necessary  part  of  the  judicial  system,  and 
his  vocation  is  not  merely  to  find  persons  who  are  will- 
ing to  have  lawsuits.  He  is  the  first  one  to  sit  in  judg- 
ment on  every  case,  and  whether  the  court  shall  be  called 
upon  to  act  depends  on  his  decision.  It  is  our  duty  to 
maintain  the  provision  of  the  constitution  that  no  person 
or  collection  of  persons,  being  one  of  the  departments 
of  the  government,  shall  exercise  a  power  properly  be- 
longing to  another,  and  if  the  legislature  by  inadvert- 
ence, as  in  this  case,  assumes  the  exercise  of  a  power 
belonging  to  the  judicial  department,  it  should  only  be 
necessary  to  call  its  attention  to  the  restraint  imposed 
by  the  constitution. 

Whatever  may  have  been  the  propriety  of  the  rule 
admitting  the  holder  of  a  diploma  issued  by  a  law  school 
to  practice,  in  view  of  the  law  schools  existing  at  its 
adoption,  the  rule  had  become  an  alarming  menace  to  the 
administration  of  justice.  The  legislature  of  New  York, 
by  the  statute  above  referred  to,  only  sought  to  admit 
the  graduates  of  a  great  university  who  had  been  exam- 
ined by  eminent  lawyers,  but  under  our  rule  persons  were 
admitted  who  had  been  only  nominally  in  attendance  for 
the  stipulated  period  of  time  upon  schools  of  a  very 
different  grade.  There  was  no  State  supervision  of  law 
schools,  and  any  person  who  saw  fit  could  organize  a  law 
school,  and  by  advertising  that  the  diplomas  admitted  to 
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the  bar  could  obtain  students.  The  language  of  the  pro- 
viso, "any  law  school  regularly  organized  under  the  laws 
of  this  State,"  is  mere  sound  and  means  nothing.  Any- 
thing in  the  form  of  a  law  school  is  regular,  so  far  as  the 
laws  of  this  State  are  concerned.  In  view  of  the  disas- 
trous consequences  to  the  profession  and  the  public,  the 
rule  by  which  it  was  only  a  step  from  the  diploma  mill 
to  the  bar  was  changed,  and,  in  an  effort  to  discharge  a 
duty  to  the  public,  the  general  standard  of  admission  was 
raised.  That  the  change  was  a  wise  one  and  that  it  will 
tend  to  promote  the  public  welfare  is  not  denied  by  coun- 
sel for  applicants,  who  desire  to  elevate  the  standard  of 
the  bar  and  assure  us  that  they  sympathize  with  us  in 
our  efforts  in  that  direction.  It  is  conceded  that  when 
the  rule  was  made,  November  4,  1897,  the  court  had  full 
power  to  make  it  and  to  fix  the  standard  of  admission. 
It  was  a  valid  rule  of  the  court  acting  within  its  un- 
questioned jurisdiction,  and  the  question  is  whether  the 
legislature  could  rightfully  encroach  upon  a  power  be- 
longing to  the  judicial  department  and  set  aside  the  rule. 
The  constitution  answers  the  question  in  the  negative. 

The  motion  to  admit  the  applicants  by  virtue  of  their 
diplomas  is  denied.  ^^^^^  ^  .^^ 

Mr.  Justice  Phillips,  dissenting: 

The  applicants  hold  diplomas  from  law  schools,  which 
are  produced  in  open  court,  together  with  certificates  of 
good  moral  character,  and  a  motion  is  entered  by  an  at- 
torney of  this  court  to  admit  them  to  practice. 

Prior  to  November  4,  1897,  under  rule  47  of  this  court, 
then  in  force,  the  holder  of  a  diploma  from  a  recognized 
law  school  of  this  State  was  admitted  to  the  bar  on 
producing  a  certificate  of  good  moral  character  and  pre- 
senting such  diploma.  On  November  4,  1897;  this  court 
adopted  new  rules  of  practice,  and  by  section  39  thereof 
this  court  appointed  a  State  Board  of  Law  Examiners, 
whose  duties  were  defined  and  the  subjects  in  which  ap- 
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plicants  for  admission  to  the  bar  should  be  examined 
■were  prescribed.  The  rule  also  required  satisfactory 
proof  of  preliminary  general  education,  and  that  the  ap- 
plicant* should  furnish  evidence  that  he  had  pursued  a 
course  of  law  studies  for  three  years  in  a  law  school  or 
office,  and  all  applicants,  other  than  the  bearers  of  for- 
eign licenses,  were  required  to  be  examined  by  said  board, 
and  on  its  certificate  of  qualification  admission  to  the 
bar  and  the  issuance  of  a  license  were  authorized.  The 
petition  of  the  applicants  in  this  case  shows  that  they 
had  begun  the  study  of  the  law  under  the  rules  in  force 
prior  to  November  4,  1897,  and  expected  to  be  admitted 
on  compliance  therewitlj.  The  rules  adopted  November  4, 
1897,  went  into  effect  immediately  on  their  adoption.  By 
an  act  approved  February  21,  1899,  entitled  "An  act  to 
amend  section  1  of  an  act  entitled  *An  act  to  revise  the  law 
in  relation  to  attorneys  and  counselors,'  approved  March 
28, 1874,  in  force  July  1, 1874,"  it  was  provided  as  follows: 

"Section  1.  Be  it  enacted  by  the  People  of  the  State  of  Illi- 
nois,  represented  in  the  General  Assembly:  That  section  1  of 
an'  act  entitled  *An  act  to  revise  the  law  in  relation  to 
attorneys  and  counselors,'  approved  March  28,  1874,  and 
in  force  July  1,  1874,  be  amended  so  as  to  read  as  follows: 

"  'Sec.  1.  Be  it  enacted  by  the  People  of  the  State  oflllinoiSy 
represented  in  the  General  Assembly:  That  no  person  shall 
•  be  permitted  to  practice  as  an  attorney  or  counselor  at 
law,  or  to  commence,  conduct  or  defend  any  action,  suit 
or  plaint  in  which  he  is  not  a  party  concerned,  in  any 
court  of  record  within  this  State,  ^ither  by  using  or  sub- 
scribing his  own  name  or  the  name  of  any  other  person, 
without  having  previously  obtained  a  license  for  that 
purpose  from  some  two  of  the  justices  of  the  Supreme 
Court,  which  license  shall  constitute  the  person  receiv- 
ing the  same  an  attorney  and  counselor  at  law,  and  shall 
authorize  him  to  appear  in  all  the  courts  within  this  State 
and  there  to  practice  as  an  attorney. and  counselor  at 
law,  according  to  the  laws  and  customs  thereof,  for  and 
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during  his  good  behavior  in  said  practice,  and  to  demand 
and  receive  fees  for  any  services  which  he  may  render 
as  an  attorney  and  counselor  at  law  in  this  State.  No 
person  shall  be  refused  a  license  under  this  act  on  ac- 
count of  sex,  and  every  applicant  for  a  license  who  shall 
comply  with  the  rules  of  the  Supreme  Court  in  regard 
to  acjmission  to  the  bar  in  force  at  the  time  such  appli- 
cant commenced  the  study  of  law,  either  in  a  law  office 
or  at  a  law  school  or  college,  shall  be  granted  a  license 
under  this  act,  notwithstanding  any  subsequent  changes 
in  said  rules:  Provided,  that  to  date  of  the  31st  day  of 
December,  A.  D.  1899,  a  diploma  regularly  issued  by  any 
law  school  regularly  organized  under  the  laws  of  this 
State,  whose  regular  course  of  law  studies  is  two  years 
and  requiring  an  actual  attendance  by  the  student  of  at 
least  thirty-six  weeks  in  each  of  such  years,  shall  be  re- 
ceive4  by  the  Supreme  Court  of  this  State,  and  a  license 
of  admittance  to  the  bar  shall  thereupon  be  granted  by 
the  said  court  to  the  holder  of  such  diploma;  but  every 
application  for  admission  to  the  bar  made  on  behalf  of 
any  person  to  whom  any  diploma,  as  aforesaid,  has  been 
awarded,  must  be  made  in  term  time,  by  motion  of  some 
attorney  of  the  said  court,  supported  by  the  usual  proofs 
of  good  moral  character,  and  the  production  in  the  said 
court  of  such  diploma,  or  satisfactorily  accounting  by  the 
applicant  for  its  non-production;  and  in  all  cases  when 
the  diploma  on  which  the  application  is  based,  does  not 
recite  all  the  facts  requisite  to  its  reception,  all  such 
omitted  facts  must  be  shown  by  the  affidavit  of  the  ap- 
plicant, or  some  officer  of  the  law  school,  or  by  both.' 

''Whereas  an  emergency  exists,  therefore  this  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage.** 

Under  this  act  the  applicants  present  their  applica- 
tions for  admission  to  the  bar,  and  objection  is  made 
by  members  of  the  bar  who  appear  in  behalf  of  bar  asso- 
ciations and  as  amici  curice,  who  urge  that  the  act  is  un- 
constitutional; that  as  an  attorney  is  an  officer  of  the 
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court  his  admission  is  an  act  of  quasi  public  character, 
to  which  any  person  may  object;  that  the  admission  of 
an  attorney  is  a  judicial  act  and  a  part  of  the  judicial 
power;  that  the  legislature  cannot  constitutionally  im- 
pair the  judicial  power,  and  the  act  of  February  21, 1899, 
is  an  assumption  of  such  power  and  is  special  legislation 
denying  the  equal  protection  of  the  law,  and  hence  not 
binding  on  the  court. 

The  legislation  of  this  State  with  reference  to  the 
admission  of  attorneys  is  by  the  act  of  February  10, 1819, 
which  was  substantially  re-enacted  in  1833  and  is  to  the 
same  effect  as  that  found  in  the  Revised  Statutes  of  1845 
and  1874.  By  that  legislation  a  person  is  prohibited  from 
practicing  as  an  attorney  in  any  court  of  record  without 
having  obtained  a  license  from  some  two  of  the  justices 
of  the  Supreme  Court,  and  such  license  shall  constitute 
him  an  attorney  at  law  and  authorize  him  to  appear  in 
all  courts  of  record  in  Illinois  to  practice  as  an  attorney 
for  and  during  his  good  behavior.  The  statute  author- 
izes the  justices  of  the  Supreme  Court  to  strike  the  at- 
torney's name  from  the  roll  for  malconduct  in  office,  and 
gives  to  the  Supreme  Court  and  circuit  courts  power 
to  punish,  in  a  summary  way,  any  attorney  who  may  be 
guilty  of  contempt.  By  this  legislation  no  court  but  the 
Supreme  Court  could  license  an  attorney  nor  could  any 
other  court  disbar  him.  The  power  to  license  being  with- 
held from  the  circuit  court,  which  is  a  court  of  general 
jurisdiction,  it  cannot  be  said  that  the  power  to  license 
is  a  purely  judicial  act. 

The  power  conferred  upon  the  Supreme  Court  to  li- 
cense, by  the  legislature,  which  assumed  control  over  the 
whole  subject  of  admissions  to  and  dismissals  from  the 
bar,  has  been  recognized  and  acted  upon  by  this  court 
from  the  earliest  legislation  on  this  subject  in  this  State, 
and  has  been  treated  as  the  source  of  this  court's  power 
to  act  with  reference  to  these  subjects.  In  the  case  of 
Robb  V.  Smithy  3  Scam.  40,  a  motion  was  made  by  the  ap- 
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pellant  to  dismiss  the  suit  because  the  papers  were  not 
signed  by  the  plaintiff  himself  or  any  attorney  of  the 
court,  as  required  by  section  1  of  the  acts  of  1819  and 
1833.  This  case  came  up  in  1841,  and  it  was  held  with 
reference  to  this  motion:  "This  is  a  point  upon  which  we 
have  but  little  authority,  and  we  need  little  other  than 
the  letter  and  spirit  of  these  provisions.  *  *  *  While 
those  salutary  provisions  remain  upon  the  statute  books, 
not  as  a  restriction  upon  the  citizen  or  suitor,  but  for  his 
protection  ag"ainst  the  mistakes,  the  ig'norance  and  un- 
skillfulness  of  pretenders,  we  cannot  allow  an  action  to 
be  commenced  or  prosecuted  by  an  'agent'  who,  as  such, 
is  expressly  inhibited  the  privilege  and  denied  the  power. 
*  *  *  This  act  was  passed,  we  believe,  in  a  spirit  of 
liberality  toward  suitors,  and  for  their  protection  against 
the  practices  of  those  who  might  seduce  their  confidence 
and  induce  them  to  trust  the  latter  in  the  management 
of  important  interests,  when  suitors  could  not  possibly 
ascertain  the  skill  and  qualifications  of  those  in  whom 
they  confided,  or  their  acquaintance  with  the  most  intri- 
cate, difficult  and  important  of  human  sciences.  The  stat- 
ute has  further  provided  that,  for  malpractices,  etc.,  the 
Supreme  Court  may  strike  the  name  of  an  attorney  from 
the  roll.  Should  he  be  enabled,  under  the  character  of 
agent,  to  resume  the  practice,  the  intent  of  the  law  would 
be  defeated  and  all  its  provisions  rendered  null  and  void." 
By  this  opinion  the  power  of  the  legislature  with  refer- 
ence to  the  subject  is  recognized,  and  the  principle  on 
which  its  recognition  is  based  is,  that  it  is  the  exercise 
of  the  police  power  for  the  protection  against  mistakes, 
ignorance  and  unskillf  ulness  by  suitors,  who  cannot  pos- 
sibly inquire  into  the  skill  and  qualifications,  with  ref- 
erence to  an  intricate  difficulty  and  important  question 
of  science,  of  those  who  alone  may  go  into  courts  as  their 
representatives. 

The  court  discussed  again  the  question  of  admission 
to  the  bar  under  the  statutes  of  the  State  in  the  case  of 


Digitized  by 


Google 


Oct.  '99.]  Tn  re  Day.  103 

In  re  Bradtaell,  55  111.  535.  In  that  case  it  was  said  (p.  537): 
"He  is  an  officer  of  the  court,  holding  his  commission  in 
this  State  from  two  o*f  the  members  of  this  court,  and 
subject  to  be  disbarred  by  this  court  for  what  our  statute 
calls  *malconduct  in  his  office.'  He  is  appointed  to  assist 
in  the  administration  of  justice,  is  required  to  take  an 
oath  of  office  and  is  privileged  from  arrest  while  attend- 
ing courts.  Our  statute  provides  that  no  person  shall  be 
permitted  to  practice  as  an  attorney  or  counselor  at  law 
-without  having  previously  obtained  a  license  for  that 
purpose  from  two  of  the  justices  of  the  Supreme  Court. 
By  the  second  section  of  the  act  it  is  provided  that  no 
person  shall  be  entitled  to  receive  a  license  until  he  shall 
have  obtained  a  certificate  from  the  court  of  some  county 
of  his  good  moral  character,  and  this  is  the  only  express 
limitation  upon  the  exercise  of  the  power  thus  entrusted 
to  this  court.  In  all  other  respects  it  is  left  to  our  dis- 
cretion to  establish  the  rules  by  which  admission  to  this 
office  shall  be  determined.  But  this  discretion  is  not  an 
arbitrary  one,  and  must  be  exercised  subject  to  at  least 
two  limitations.  One  is,  that  the  court  should  estab- 
lish such  terms  of  admission  as  will  promote  the  proper 
administration  of  justice;  the  second,  that  it  should  not 
admit  any  persons  or  class  of  persons  who  are  not  in- 
tended by  the  legislature  to  be  admitted,  even  though 
their  exclusion  is  not  expressly  required  by  the  statute. 
The  substance  of  the  last  limitation  is  simply  that  this 
important  trust  reposed  in  us  should  be  exercised  in  con- 
formity with  the  designs  of  the  power  creating  it.  *  *  * 
It  is  sufficient  to  say  that  in  our  opinion  the  other  implied 
limitation  upon  our  power,  to  which  we  have  above  re- 
ferred, must  operate  to  prevent  our  admitting  women  to 
the  office  of  attorney  at  law.  If  we  were  to  admit  them 
we  should  be  exercising  the  authority  conferred  upon  us 
in  a  manner  which  we  are  fully  satisfied  was  never  con- 
templated by  the  legislature.  *  *  *  In  view  of  these 
facts,  we  are  certainly  warranted  in  saying  that  when 
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the  legislature  gave  to  this  court  the  power  of  granting 
licenses  to  practice  law,  it  was  with  not  the  slightest 
expectation  that  this  privilege  woilld  be  extended  equally 
to  men  and  women."  By  this  opinion  it  is  expressly  held 
that  the  power  to  license  is  delegated  to  the  court  by  the 
legislature,  and  it  was  recognized  that  the  legislature 
had  the  right  to  impose  limitations  to  such  extent  as 
it  might  deem  proper,  and  that  it  had  the  right  to  take 
away  the  power. 

The  power  to  license  and  the  power  to  disbar  are  alike 
the  subject  of  legislation  in  the  statutes  to  which  refer- 
ence has  been  made,  and  in  Winkelman  v.  People,  50  111.  449, 
it  was  held  that  the  circuit  court  had  no  power  to  sus- 
pend an  attorney  at  law  from  practice.  In  that  case  it 
was  said  (p.  451):  "The  subject  of  attorneys  and  coun- 
selors at  law  has  been  considered  by  the  legislature,  and 
no  power  over  them  for  malconduct — and  such  was  the 
import  of  the  charge  against  appellant — has  been  con- 
fided to  the  circuit  courts.  No  power  has  been  given 
them  to  strike  an  attorney  from  the  rolls  for  any  cause. 
In  the  Supreme  Court  alone  is  that  power  reposed.  *  *  ♦ 
The  legislature  has  conferred  this  power  expressly  upon 
this  court.  By  the  fourth  section  of  the  act  respecting 
attorneys  and  counselors  at  law  it  is  provided,  among 
other  things,  that  the  justices  of  the  Supreme  Court,  in 
open  court,  shall  have  power,  at  their  discretion,  to  strike 
the  name  of  any  attorney  or  counselor  at  law  from  the 
roll,  for  malconduct  in  office.  (Gross*  Comp.  41.)  And 
there  is  a  propriety  in  this,  as  the  appointment  of  at- 
torneys and  counselors  is  made  by  that  court  and  the 
power  of  removal  appropriately  rests  with  the  power  to 
appoint.  In  some  States  they  are  appointed  by  the  cir- 
cuit courts,  and,  of  course,  removable  by  them  for  proper 
cause.  We  know  of  no  power  inherent  in  the  circuit  court 
to  suspend  from  practice  an  attorney  duly  licensed  by 
this  court, — at  least  none  so  to  suspend  him  as  virtually 
to  strike  him  from  the  roll.     But  it  may  be  asked,  has 
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the  circuit  court  no  power  over  an  attorney  who  shall  be 
guilty  of  malconduct,  such  as  charg^ed  against  the  ap- 
pellant? The  answer  is,  such  court  possesses  ample 
power  in  the  premises.  Altering  the  pleas  of  a  court  is 
not  only  an  offense  of  a  grave  character,  but,  being  done 
without  the  authority  of  the  court  in  which  the  files  are, 
is  a  contempt  of  that  court,  its  usages  and  customs,  and 
is  punishable  by  fine  and  imprisonment.  On  the  posses- 
sion of  this  power  can  those  courts  safely  repose." 

In  People  v.  Palmer^  61  111.  255,  a  proceeding  was  had 
in  this  court  to  strike  the  name  of  the  respondent  from 
the  roll  for  malconduct  in  office.  In  making  the  rule  ab- 
solute it  was  said  (p.  256):  "In  a  certain  contingency  the 
discharge  of  the  duty  required  is  painful  and  disagree- 
able, but  as  it  is  imposed  by  the  statute  we  cannot  shrink 
from  its  performance.  *  *  *  The  statute  provides  that 
this  court,  at  discretion,  shall  have  power  to  strike  the 
name  of  any  attorney  or  counselor  at  law  from  the  roll 
for  malconduct  in  office.  It  further  makes  it  the  duty  of 
the  court,  whenever  it  shall  be  made  to  appear  that  any 
attorney  has  neglected,  upon  demand  and  tender  of  rea- 
sonable fees,  to  pay  over  or  deliver  money  or  property 
to  his  client,  to  direct  that  the  name  of  such  attorney 
shall  be  stricken  from  the  roll  of  attorneys  of  this  court. 
*  *  *  This  court  is  responsible,  to  some  extent,  for 
the  honesty  and  capacity  of  those  who  shall  minister  at 
the  altars  of  justice.  We  must  grant  the  license  to  prac- 
tice, and  in  the  proper  case  it  is  our  duty  to  disbar." 

In  a  similar  case  {People  ex  rel.  v.  Goodrich,  79  111.  148,) 
it  was  said  (p.  153):  "This  court  having  power,  by  express 
law,  to  grant  a  license  to  practice  law,  has  an  inherent 
right  to  see  that  the  license  is  not  abused  or  perverted 
to  a  use  not  contemplated  in  the  grant.  *  *  *  In  view 
of  our  duty  as  imposed  by  the  statute,  and  of  the  defend- 
ant's rights  as  guaranteed  him  by  the  constitution  and 
the  laws,  we  are  unable  to  see  why  this  court  has  not  and 
should  not  have  the  power  to  purge  itself  of  all  unclean- 
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ness  which  may  be  fqund  in  its  cloisters,  and  ridding  it- 
self of  any  nuisance  which  may  desecrate  them." 

In  Moutray  v.  People  ex  rel.  162  111.  194,  a  proceeding  in 
the  nature  of  an  information  was  instituted  in  the  circuit 
court  of  Richland  county,  asking  that  the  respondents 
be  suspended  from  the  practice  of  law  in  that  court. 
A  motion  was  made  by  the  respondents  to  quash  the  in- 
formation because  the  malconduct  was  not  charged  to  be 
against  the  peace  and  dignity  of  the  People  of  the  State 
of  Illinois,  which  motion  was  overruled  and  an  answer 
was  filed  and  the  case  tried  before  the  court  upon  the 
issues  formed.  The  order  of  the  circuit  court  was  that 
the  respondents  be  suspended  from  the  practice  of  their 
profession  in  that  circuit  from  the  30th  day  of  November, 
1895,  to  the  16th  day  of  June,  1897.  In  passing  on  the 
question  presented  by  that  record  on  appeal  to  this  court 
it  was  held  (p.  196):  "We  think  there  was  no  error  in 
overruling  the  motion  to  quash.  The  statute  (chap.  13, 
sec.  6,)  provides  that  the  justices  of  this  court  shall  have 
power,  at  their  discretion,  to  strike  the  name  of  any  at- 
torney or  counselor  at  law  from  the  roll  for  malconduct 
in  his  office,  and  that  any  judge  of  a  circuit  court  or  of 
the  superior  court  of  Cook  county  shall  for  like  cause 
have  power  to  suspend  *  *  *  during  such  time  as  he 
may  deem  proper,  subject  to  the  right  to  have  such  order 
set  aside  by  this  court  upon  appeal.  The  statute  does 
not  prescribe  the  mode  in  which  either  of  these  powers 
shall  be  enforced.  Rule  50  of  this  court  provides  that  in 
case  an  application  shall  be  made  to  strike  the  name  of 
an  attorney  from  the  rolls  there  shall  be  filed  an  infor- 
mation, signed  by  the  Attorney  General  or  some  State's 
attorney,  and  when  the  information  shall  be  deemed  suffi- 
cient the  court  will  enter  a  rule  to  show  cause.  It  does 
not  appear  that  any  similar  or  other  rule  of  court  having 
reference  to  a  proceeding  for  the  suspension  of  an  attor- 
ney from  practice  is  in  force  in  either  the  Richland  circuit 
court  or  in  the  second  judicial  circuit.    It  is  the  manifest 


Digitized  by 


Google 


OfL  'MJ  In  re  Day.  107 

intent  of  the  statute  that  the  proceeding  to  suspend  from 
practice  shall  be  summary,  and  it  would  seem  any  appro- 
priate procedure  may  be  adopted,  provided  the  charges 
are  stated  with  suflBcient  particularity  and  reasonable 
notice  is  given  and  opportunity  afforded  the  respondent 
to  produce  his  testimony  and  make  his  defense." 

Subsequently  an  information  was  filed  in  this  court  in 
the  case  of  People  ex  rel,  v.  Moutray,  166  111.  630,  in  which  it 
-was  sought  to  have  the  name  of  the  respondent  stric^ten 
from  the  roll  of  attorneys,  and  it  was  held  (p.  632):  "This 
objection  was  held  of  no  avail  on  the  appeal  of  respond- 
ents in  Moutray  v.  People,  162  111.  194.  The  statute  au- 
thorizes us,  in  our  discretion,  to  strike  the  name  of  any 
attorney  from  the  roll  for  malconduct  in  his  office.  Such 
a  proceeding  is  of  a  civil  character,  and  not  for  the  pur- 
pose of  punishment.  It  is  not  a  prosecution  which  must 
be  carried  on  in  the  name  of  the  People,  and  the  provi- 
sion of  the  constitution  relied  upon  has  no  application. 
*  *  *  It  is  our  duty  to  guard  and  maintain  the  char- 
acter of  the  profession,  and  to  protect  the  courts  and 
litigants  against  those  who  indulge  in  practices  designed 
to  corrupt  and  defeat  the  administration  of  justice." 

In  all  of  these  opinions  there  is  a  recognition  of  the 
power  to  license  as  delegated  to  the  court  by  the  legis- 
lature, or  a  recognition  of  the  right  to  disbar  by  reason 
of  the  power  conferred  by  the  legislature,  and  in  none  of 
the  cases  cited  has  the  right  to  license  or  to  disbar  been 
placed  upon  any  power  inherent  in  the  court,  but  has 
been  recognized  as  conferred  by  the  legislature.  If  either 
the  power  to  license  or  the  power  to  disbar  is  inherent, 
as  belonging  to  a  court  of  record  as  an  attribute  nec- 
essary for  the  performance  of  its  judicial  duties,  and  is 
solely  and  only  a  judicial  act  having  its  origin  in  the 
power  of  the  court  alone,  it  is  difficult  to  see  why  a  cir- 
cuit court,  being  a  court  of  general  jurisdiction  under  the 
constitution  of  this  State,  must  not  possess  the  power  to 
license  or  disbar  as  an  inherent  power  equally  with  the 
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Supreme  Court  of  this  State;  and  with  the  many  circuit 
courts  of  the  State  and  with  the  numerous  circuit  judges 
there  would  be  constant  disagreements  and  constant  con- 
flict with  reference  to  the  admission  to  the  bar  and  with 
reference  to  disbarments,  and  much  confusion  would  re- 
sult in  the  administration  of  justice  by  reason  of  the  dif- 
ficulty in  determining  who  are  and  who  are  not  officers 
of  the  court. 

Both  counsel  for  the  applicants  and  counsel  opposing 
the  motion  to  admit  the  applicants  and  grant  them  li- 
censes have  evidenced  great  industry  and  ability  in  pre- 
senting the  full  history  of  the  question  of  admission  to 
the  bar  in  England  and  in  this  country.  But  I  have  not 
deemed  it  necessary  to  enter  upon  a  discussion  of  the 
history  of  this  question,  as  full  power  is  conferred  by  the 
statutes  of  the  State,  and  the  legislature  has  throughout 
its  histor>%  by  its  legislation,  controlled  the  question  of 
admission  to  the  bar  and  disbarment,  which  has  been 
recognized  by  this  court.  I  concur  in  the  view  expressed 
by^  Justice  Selden  in  Coopers  case,  22  N.  Y.  90,  where  it 
is  said:  **The  power  of  the  court  to  appoint  attorneys 
as  a  class  of  public  officers  was  conferred  originally,  and 
has  been  from  time  to  time  regulated  and  controlled  in 
England  by  statute."  After  reviewing  the  constitution, 
decisions  and  laws  of  New  York  State  he  says:  "It  is 
plain,  therefore,  that  although  the  appointment  of  attor- 
neys has  usually  been  entrusted,  in  this  State,  to  the 
courts,  it  has  nevertheless,  both  here  and  in  England, 
been  uniformly  treated,  not  as  a  necessary  or  inherent 
part  of  their  judicial  power,  but  as  wholly  subject  to 
legislative  action." 

mu^  -ontrol  exercised  by  the  legislature  being  the 
3f  a  police  power  with  reference  to  the  subject 
annot  be  held  to  be  an  impairment  of  judicial 
r  the  assumption  of  such  judicial  power  by  the 
re.  The  power  of  the  legislature  to  prescribe 
ions  for  the  office  to  which  an  applicant  must 
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conform  was  incidentally  before  the  Supreme  Court  of 
the  United  States  in  Ex  parte  Garland,  4  Wall.  333,  where 
the  statute  in  relation  to  the  test  oath  was  before  the 
court,  and  it  was  held:  "They  are  officers  of  the  court, 
admitted  as  such  by  its  order,  upon  evidence  of  their 
possessing  sufficient  legal  learning  and  fair  private  char- 
acter. It  has  always  been  the  general  practice  in  this 
country  to  obtain  this  evidence  by  an  examination  of  the 
parties.  In  this  court  the  fact  of  the  admission  of  such 
officers  in  the  highest  court  of  the  State  to  which  they 
respectively  belonged,  for  three  years  preceding  their 
application,  was  regarded  as  sufficient  evidence  of  the 
parties  possessing  the  requisite  legal  learning,  and  the 
statement  of  counsel  moving  their  admission  is  sufficient 
evidence  that  their  private  and  professional  character  is 
fair.  The  order  of  admission  is  the  judgment  of  the  court 
that  the  parties  possess  the  i-equisite  qualifications  as 
attorneys  and  counselors  and  are  entitled  to  appear  as 
such  and  conduct  causes  therein.  Prom  its  entry  the 
parties  become  officers  of  the  court  and  are  responsible 
to  it  for  professional  misconduct.  They  hold  their  office 
during  good  behavior,  and  can  only  be  deprived  of  it  by 
misconduct  ascertained  and  declared  by  the  judgment 
of  the  court,  after  opportunity  to  be  heard  has  been  af- 
forded. *  *  *  The  attorney  and  counselor  being  by 
the  solemn  judicial  act  clothed  with  his  office  does  not 
hold  it  as  a  matter  of  grace  and  favor.  The  right  which 
it  confers  upon  him  to  appear  for  suitors  and  to  argue 
causes  is  something  more  than  a  mere  indulgence,  revo- 
cable at  the  will  of  the  court  or  at  the  command  of  the 
legislature.  It  is  a  right  of  which  he  can  only  be  de- 
prived, in  the  judgment  of  the  court,  for  immoral  or  pro- 
fessional .misconduct.  The  legislature  may  undoubtedly 
prescribe  qualifications  for  the  office,  to  which  he  must 
conform,  as  it  may,  where  it  has  exclusive  jurisdiction, 
prescribe  qualifications  for  the  pursuit  of  any  of  the 
ordinary  avocations  of  life.    The  question  in  this  case  is 
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not  as  to  the  power  of  courts  to  prescribe  qualifications, 
but  whether  that  power  has  been  exercised  as  a  means 
for  the  infliction  of  punishment,  ag^ainst  the  prohibition 
of  the  constitution." 

The  objection  that  the  act  under  which  this  motion 
for  admission  is  made  is  special  legislation,  and  therefore 
violative  of  the  provisions  of  the  constitution,  cannot  be 
sustained.  It  was  held  in  Williams  v.  People,  121  111.  84, 
(on  p.  87):  "It  is  the  common  exercise  of  legislative  power 
to  prescribe  regulations  for  securing  the  admission  of 
qualified  persons  to  professions  and  callings  demanding 
special  skill,  and  nowhere  is  this  undoubtedly  valid  exer- 
cise of  the  police  power  of  the  State  more  wise  and  salu- 
tary and  more  imperiously  called  for  than  in  the  case  of 
the  practice  of  medicine."  The  court  there  pointed  out 
that  exempting  ten-year  practitioners  from  the  act,  which 
required  all  others  to  have  a  diploma  or  pass  a  special 
examination,  was  not  special  legislation.  It  said:  "It 
was  in  the  province  of  the  legislature  to  prescribe  what 
should  be  the  qualifications  for  the  practice  of  medicine 
and  what  the  mode  in  which  they  should  be  determined. 
The  act  provides  as  to  a  graduate  in  medicine  with  a 
diploma  that  he  may  practice  upon  his  diploma,  it  being" 
verified  as  pointed  out  by  the  act.  In  regard  to  others  it 
is  provided  they  shall  undergo  an  examination  before  the 
State  board  or  board  of  examiners  and  may  practice  upon 
the  certificate  of  the  board.  As  respects  the  proviso,  we 
regard  it  in  the  light  of  but  prescribing  a  qualification — 
that  ten  years'  practice  within  the  State  should  consti- 
tute a  qualification  for  practicing  medicine."  See,  also, 
Atchison,  Topeka  and  Sante  Fe  Railroad  Co,  v.  Matthews,  174 
U.  S.  96. 

The  act  of  February  21,  1899,  is,  in  my  opinion,  con- 
stitutional. 

Mr.  Justice  Boggs:  I  concur  in  the  dissenting  opin- 
ion of  Mr.  Justice  Phillips. 
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Oct  'MJ    Fidelity  and  Casualty  Co.  r.  Sittig.        Ill  • 
The  Fidelity  and  Casualty  Company 

V. 

Hannah  M.  Sittig. 

Opinion  filed  October  13, 1899, 

1.  Insurance— ic/ia*  not  ""voluntary  exposure  to  unnecessary  danger.** 
Attempting  to  get  upon  the  platform  or  steps  of  a  moving  car  of 
a  railway  train  just  after  it  has  started  is  not,  as  matter  of  law,  a 
**voluntary  exposure  to  unnecessary  danger,"  in  violation  of  a  clause 
in  an  accident  insurance  policy. 

2.  Same — whether  attempt  to  board  moving  train  was  obviously  danger- 
'ous  is  for  the  jury.  It  is  a  question  of  fact  for  the  jury  in  an  accident 

insurance  case  whether  an  attempt  to  get  aboard  a  moving  train 
just  after  it  had  started  was  obviously  dangerous. 

3.  Same — necessary  danger  indudes  more  than  inevitable  or  unavoid- 
able danger.  The  necessity  for  incurring  danger  which  is  impliedly 
sanctioned  in  a  provision  of  an  accident  insurance  policy  that  the 
insurance  does  not  cover  voluntary  exposure  to  unnecessary  dan- 
ger, includes  not  only  that  which  is  unavoidable  or  inevitable,  but 
also  that  which  men  of  moral  responsibility  would  regard  as  of  such 
importance  in  the  performance  of  duty  as  to  justify  the  incurring 
of  danger  to  accomplish  it. 

Fidelity  and  Casualty  Co.  v.  Sittig,  79  111.  App.  245,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Joseph  E. 
Gary,  Judg^e,  presiding. 

John  A.  Post,  and  John  B.  Brady,  for  appellant. 
Thornton  &  Chancellor,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  Appellate  Court  has  affirmed  a  judgment  recov- 
ered by  appellee  in  the  superior  court  of  Cook  county, 
ag'ainst  appellant,  on  a  policy  of  accident  insurance. 

The  insured,  Herman  C.  Sittig,  was  accidentally  killed 
while  attempting  to  board  a  suburban  train  of  the  Illi- 
nois Central  Railroad*  Company.     The  Appellate  Court, 
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in  stating  the  case,  said:  "The  evidence  tends  to  show 
that  he  reached  the  neighborhood  of  the  steps  of  the  sta- 
tion platform  just  after  the  train  had  started;  that  he 
threw  his  valise  on  the  platform  of  the  car,  seized  the 
railing  and  attempted  to  climb  on,  but  either  lost  his 
hold  or  fell  after  being  carried  some  distance,  or  else 
was  knocked  off  and  killed  by  coming  in  contact  with 
a  small  building  used  as  a  ticket  office,  which  stood  very 
near  the  track  and  distant  about  one  hundred  and  forty 
feet  from  the  station  platform."  The  evidence  shows 
that  this  is  a  fair  statement  of  the  accident. 

The  insured  was  a  traveling  salesman  and  so  described* 
in  the  policy,  which  stated  that  "this  insurance  covers 
injuries  received  in  travel  by  regular  passenger  or  mail 
trains."  The  policy  also  contained  this  clause:  "This  in- 
surance does  not  cover  *  *  *  voluntary  exposure  to 
unnecessary  danger;"-  and  the  contention  of  the  appellant 
is  that  the  insured  met  his  death  by  exposing  himself 
voluntarily  to  unnecessary  danger,  and  that  for  that  rea- 
son the  judgment  cannot  be  sustained.  So  far  as  the  as- 
signment of  error  embraces  the  question  of  fact  involved 
in  the  decision  of  the  Appellate  Court,  such  decision  is, 
by  virtue  of  the  statute,  final,  and  we  shall  not,  there- 
fore, follow  appellant's  counsel  in  their  argument  upon 
the  facts.  But  at  the  close  of  the  evidence  the  defendant 
asked  the  court  to  instruct  the  jury  to  find  a  verdict  for 
the  defendant,  and  took  an  exception  to  the  court's  re- 
fusal to  give  the  instruction,  and  thus  the  legal  sufficiency 
of  the  evidence  to  sustain  the  judgment  is  presented  to 
us  for  decision. 

There  was  sufficient  evidence  to  sustain  the  conclusion 
that  after  the  insured  had  secured  a  secure  footing  upon 
the  steps  of  the  car,  and  was  holding  to  the  hand-rail 
and  about  to  draw  himself  upon  the  platform  of  the  car, 
he  was  struck  with  such  force  upon  the  side  and  back  of 
his  head  by  the  ticket  office  building,  as  the  train  passed 
it,  as  to  break  his  neck  and  knocft  him  under  the  train. 
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He  was  a  traveling  salesman,  but  what  was  the  particu- 
lar emergency  or  necessity  for  his  effort  to  board  this 
particular  train  after  it  had  started  does  not  appear  from 
the  evidence.  Nor  does  it  appear  that  he  knew  of  the 
ticket  office  building,  or  its  close  proximity  to  the  track 
or  to  the  moving  cars.  The  trainmen  testified  that  the 
train,  after  starting,  had  moved  from  one  hundred  to  one 
hundred  and  twenty-five  feet,  and  was  going  at  a  speed 
of  from  eight  to  ten  miles  an  hour  when  the  insured  at- 
tempted to  get  aboard,  but  other  witnesses  testified  to 
a  less  degree  of  speed.  There  was  testimony,  also,  that 
some  one  called  to  the  insured  as  he  was  about  to  make 
the  attempt  to  board  the  train,  not  to  do  so,  but  whether 
or  not  this  warning  was  heard  by  the  insured  does  not 
appear.  *  The  death  by  accident  insured  against  by  the 
policy  having  been  proved,  it  devolved  on  the  defendant 
to  prove  a  violation  by  the  insured  of  the  condition,  or, 
rather,  that  by  his  act  he  brought  himself  within  the  ex- 
ception in  the  policy,  relied  on  to  avoid  payment.  This 
exception,  as  applicable  to  this  case,  was,  in  substance, 
that,  although  accidental,  death  caused  b^  voluntary  ex- 
posure to  unnecessary  danger  was  not  insured  against. 
To  relieve  the  company  from  liability  it  was  necessary 
to  establish  two  facts:  First,  that  the  exposure  to  dan- 
ger was  voluntary  on  his  part;  and  second,  that  it  was 
unnecessary. 

The  term  "voluntary  exposure"  does  not  mean  simply 
that  the  act  of  attemptinjg  to  get  aboard  of  the  moving 
train  was  voluntary  or  was  consciously  and  intentionally 
performed,  but  also  that  the  insured  was  conscious  of 
the  danger  to  which  he  was  then  exposing  himself  and 
voluntarily  assumed  it,  or  that  the  danger  was  so  ap- 
parent that  a  man  of  ordinary  intelligence  would,  under 
the  circumstances,  necessarily  have  known  it.  One  may 
voluntarily  do  an  act  exposing  himself  to  great  danger 
which  danger  he  does  not  apprehend  and  which  is  not 
obvious.   In  such  a  case  it  could  not  be  said  that  he  vol- 
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untarily  exposed  himself  to  danger.  If  he  does  not  know 
of  the  danger,  how  can  it  be  said  that  he  voluntarily 
assumes  it  or  expoSes  himself  to  it?  Mere  failure  to  ob- 
serve ordinary  care  would  not,  as  in  an  action  for  negli- 
gence, defeat  a  recovery  on  the  contract.  This  view  of 
the  law  is  not  controverted  by  appellant.  Indeed,  the 
trial  court,  at  appellant *s  request,  instructed  the  jury 
that  the  words  "voluntary  exposure,"  as  used  in  the  pol- 
icy, implied  conscious,  intentional  exposure, — something 
which  he  was  willing  to  take  the  risk  of;  that  it  meant 
a  willing  or  willful  assumption  of  the  risk  knowing  the 
risk, — a  willful,  conscious  assumption  of  the  risk  of  dan- 
ger. As  before  said,  there  was  no  evidence  whatever 
that  he  knew  of  the  proximity  of  the  ticket  office  build- 
ing, or  had  any  reason  to  believe  that  he  was  exposing 
himself  to  the  danger  of  coming  in  contact  with  any  such 
object  before  he  could  get  within  the  car.  His  experi- 
ence, strength  and  activity  may  have  been  such,  so  far 
as  the  evidence  shows,  that  there  was  less  danger  to  him 
in  mounting  a  car  going  at  the  speed  mentioned  by  the 
witnesses  than  there  would  be  to  many  persons  in  mount- 
ing a  car  at  the  moment  of  starting,  and  it  would  be  an 
unreasonable  rule  to  adopt,  to  hold,  as  a  legal  proposi- 
tion, that  a  traveler  who  steps  upon  the  platform  or 
steps  of  a  moving  car  of  a  railway  train  voluntarily  ex- 
poses himself  to  unnecessary  danger, — though  it  may  be 
conceded  he  is  guilty  of  negligence  in  so  doing.  There 
are,  doubtless,  few  trainmen  whose  duty  it  is  to  alight 
at  station  platforms  who  do  not  board  the  train  after  it 
has  started.  In  doing  so  it  certainly  could  not  be  said, 
as  a  matter  of  law,  that  they  thus  incur  obvious  danger. 
At  what  rate  of  speed,  then,  must  the  train  be  moving 
before  it  can  be  said  that  an  attempt  to  get  aboard  would 
be  obviously  dangerous?  All  reasonable  minds  would 
agree  that  it  would  be  obviously  dangerous  to  attempt 
to  climb  upon  a  passing  railway  train  going  at  full  speed 
or  at  a  high  rate  of  speed,  and  in  a  proper  case,  doubt- 
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less,  the  jury  would  be  so  instructed;  but  it  does  not  fol- 
low that  it  would  be  proper  to  so  instruct  the  jury  in  a 
case  where  the  train  had  not,  after  starting,  proceeded 
beyond  a  hundred  or  a  hundred  and  twenty- five  feet  and 
had  acquired  only  such  speed  as  shown  by  the  evidence 
in  this  case.  The  question  in  such  a  case  is  one  of  fact, 
and  not  of  law,  and  in  the  case  at  bar  the  question  of 
fact  has  been  conclusively  settled  against  the  appellant. 
It  would  be  to  usurp  the  province  of  the  jury  and  of  the 
courts  below,  and  to  do  what  by  statute  we  are  forbidden 
to  do,  should  we  reverse  this  judgment  on  this  conten- 
tion of  appellant. 

Many  cases  have  been  cited,  but  in  most  of  them  the 
provisions  of  the  policy  were  different  or  the  facts  found 
were  materially  different  from  those  in  the  case  at  bar. 
Thus,  in  Tuttle  v.  Insurance  Co.  134  Mass.  175,  in  addition 
to  a  provision  similar  to  the  one  here  under  consideration, 
the  policy  required  the  insured  to  use  all  due  diligence 
for  his  personal  safety  and  protection.  But  we  need  not 
review  the  cases  which  were  decided  upon  questions  of 
fact  or  upon  dissimilar  provisions  of  the  insurance  con- 
tract. Here  we  are  asked  to  declare,  as  a  matter  of  law, 
against  the  conclusive  finding  of  facts  to  the  contrary, 
that  the  insured  voluntarily  exposed  himself  to  unneces- 
sary danger, — this,  too,  notwithstanding  there  is  no  evi- 
dence, direct  or  circumstantial,  to  which  we  have  been 
referred,  whether  such  exposure  was  necessary  or  not. 
For  one  to  leap  into  a  turbulent  stream,  rush  into  a  burn- 
ing building,  or  do  any  other  hazardous  thing  to  save 
human  life,  would  be  a  voluntary  exposure  to  danger  but 
not  to  unnecessary  danger.  So,  too,  many  emergencies  in 
the  lives  of  men  occur  where  the  most  urgent  necessity 
requires  their  presence  at  some  particular  place  at  some 
particular  time,  and  where  to  miss  a  train  would  involve 
serious  consequences.  In  such  a  case  a  voluntary  expos- 
ure to  danger  might  not  be  unnecessary.  Jhe  presence 
of  a  physician  or  surgeon  at  some  critical  period  in  the 
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illness  or  injury  of  a  human  being  might  be  necessary 
to  save  life,  and  it  might  be  necessary  for  him  to  expose 
himself  to  clanger  to  reach  his  patient  or  in  some  other 
respect  to  perform  his  professional  duty.  The  necessity 
implied  in  the  provision  of  the  policy  does  not  mean  only 
that  which  is  unavoidable  or  inevitable,  but  also  any 
object  or  purpose  which  men  of  moral  responsibility  and 
prudence  would  regard  as  of  such  serious  importance  in 
the  performance  of  duty  as  to  demand  or  justify  the  in- 
curring of  risk  of  danger  to  accomplish  it.  Whether  the 
jury,  and  finally  the  Appellate  Court,  decided  the  ques- 
tion of  fact  correctly  we  cannot  inquire,  but  it  is  clear 
that  the  trial  court  did  not  err  in  refusing  to  give  to  the 
jury  the  instruction  to  find  for  the  defendant. 

It  is  also  urged  that  the  trial  court  erred  in  refusing 
certain  other  instructions,  but  we  are  of  the  opinion  no 
error  was  committed  in  that  regard. 

The  judgment. must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Dixon 

V. 

Robert  H.  Scott,  Admr. 

Opinion  filed  October  IS^  1899. 

1161 

*630|  J    Instructions— in^frwcf ton  should  not  call  attention  to  credibility 

of  specified  witness.  An  instruction  which  authorizes  the  jury  to  con- 
sider the  interest  of  a  specified  witness  in  the  result  of  the  suit  in 
determining^  his  credibility  is  properly  refused  where  other  inter- 
ested witnesses  testified. 

2.  Same — when  an  instiitction  on  credibility  of  witness  may  be  refused. 
The  refusal  of  an  instruction  that  the  interest  of  a  witness  might 
be  considered  in  determining  what  credit,  "if  any,"  should  be  given 
to  his  testimony,  cannot  be  complained  of  when  he  was  not  im- 
peached or  shown  to  be  unworthy  of  credit. 

3.  Same — whm  assumption  of  fact  in  instruction  will  not  reverse.  That 
an  instruction  m  an  action  for  personal  injuries  assumed  that  a 
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city  had  notice  of  a  defect  in  a  walk  cannot  be  complained  of  when 
the  defendant's  instructions  properly  gave  the  law  to  the  jury  on 
that  point. 

4.  Negligence— to/ia^  not  necessary  to  constitute  negligent  act  the  proxi- 
mate cause  of  injury.  It  is  not  necessary  that  the  particular  injury 
and  the  particular  manner  in  which  it  occurred  mig^ht  reasonably 
have  been  expected  to  follow  from  the  neg'ligent  act  complained 
of,  to  make  such  act  the  proximate  cause  of  the  injury. 
.     aty  of  Dixon  v.  Scott,  81  111.  App.  368,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Lee  county;  the  Jlon,  James  S.  Baume,  Judge, 
presiding. 

H.  A.  Brooks,  H.  S.  Dixon,  and  Barge  &  Barge,  for 
appellant. 

Morrison  &  Bethea,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  first  judgment  for  the  plaintiff  in  this  case  was 
reversed  by  the  Appellate  Court,  (74  111.  App.  277,)  but  on 
the  second  trial  the  plaintiff  secured  another  judgment, 
which  has  been  affirmed.  The  only  questions  raised  by 
appellant  on  this  appeal  which  we  can  consider  relate 
to  the  instructions. 

The  action  was  case  for  an  injury  to  the  plaintiff 
caused  by  a  defective  sidewalk,  and  the  defendant  asked 
this  instruction: 

"The  court  instructs  the  jury  that  in  determining  what 
credit,  if  any,  should  be  given  to  the  plaintiff's  testimony, 
it  is  the  duty  of  the  jury  to  take  into  consideration  the 
interest  which  the  plaintiff  has  in  the  result  of  this  suit 
as  a  party  to  this  case." 

The  court  modified  that  part  of  the  instruction  after 
the  word  "testimony"  so  as  to  read,  "the  jury  are  author- 
ized to  take  into  consideration  and  consider  the  interest 
which,"  etc.,  and  gave  the  instruction  as  modified.     Ap- 


Digitized  by 


Google 


118  City  op  Dixon  v.  Scott.  [181  111. 

pellant  insists  here  that  in  this  the  court  erred.  The 
evidence  tended  to  prove  that  other  witnesses  testified 
in  the  case  who  were  interested  in  the  result  of  the  suit, 
and  we  have  held  that  in  such  cases  it  is  not  error  to 
refuse  an  instruction  which  singles  out  one  such  witness 
and  applies  to  him  only  this  test  of  credibility.  (Penn- 
aylvania  Co,  v.  Versten,  140  111.  637.)  True,  the  mddifica- 
tion  did  not  relieve  the  instruction  of  this  defect,  but  it 
changed  its  peremptory  character,  and  as  given  was,  as 
an  entire  proposition,  more  favorable  to  the  defendant 
than  it  was  entitled  to.  The  court  would  also  have  been 
justified  in  refusing  it  altogether  for  another  reason.  It 
is  not  pretended  that  the  plaintiff  was  in  any  way  im- 
peached, or  that  there  was  any  evidence  (upon  which  an 
instruction  could  have  properly  been  based)  that  the  jury 
might  refuse  to  give  any  credit  whatever  to  her  testi- 
mony in  making  up  their  verdict,  yet  the  instruction  in 
question,  by  the  words  "if  any,"  contained  an  implication 
by  the  court  to  the  jury  that  the  plaintiff  might  not  be 
entitled  to  any  credit  as  a  witness.  Whether,  if  the  ver- 
dict had  been  against  the  plaintiff  and  she  had  complained 
of  this  instruction,  she  would  have  been  entitled  to  a  new 
trial,  it  is  not  necessary  here  to  decide,  for  a  defect  in  an 
instruction  may  justify  its  refusal,  but  may  not  be  suffi- 
ciently harmful  to  reverse  the  judgment  where  the  in- 
struction is  given.  [Devlin  v.  People,  104  111.  504.)  We  are 
of  the  opinion  that  the  appellant  has  no  ground  of  com- 
plaint in  the  ruling  of  the  court  in  giving  the  instruction 
as  modified.     Phenix  Ins.  Co,  v.  LaPointe,  118  111.  384. 

The  court  decided  properly,  also,  in  refusing  the  de- 
fendant's third  instruction  having  reference  to  the  ques- 
tion of  proximate  cause  of  the  injury.  This  instruction 
would  have  told  the  jury  that  if  "it  was  not  natural  or 
reasonable  to  expect  or  anticipate  that  Mrs.  Kost,  or  any 
one  else,  would  step  on  the  end  of  one  of  said  planks  and 
cause  the  other  end  to  tip  up,  and  thereby  trip  or  cause 
the  plaintiff  to  fall  and  receive  the  injury  complained  of," 
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then  the  plaintifE  could  not  recover.  In  order  to  make 
the  negligent  act  of  appellant  the  proximate  cause  of  the 
injury  it  was  not  necessary  that  the  particular  injury  and 
the  particular  manner  in  which  it  occurred  might  reason- 
ably have  been  expected  to  follow  from  such  negligent 
act.  In  16  Am.  &  Eng.  Ency.  of  Law,  438,  the  author  says: 
"Consequences  which  follow  in  unbroken  sequence,  with- 
out an  intervening  cause,  from  the  original  wrong,  are 
natural;  and  for  such  consequences  the  wrongdoer  must 
be  held  responsible,  even  though  he  could  not  have  fore- 
seen the  particular  results,  provided  that  by  the  exercise 
of  ordinary  care  he  might  have  foreseen  that  some  injury 
would  result  from  his  negligence."  It  would  be  very  un- 
reasonable to  make  the  liability  of  the  defendant  depend 
on  the  question  whether  the  precise  injury  complained 
of  and  the  manner  of  its  occurrence  ought  to  have  been 
foreseen.     Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242. 

The  refusal  to  give  other  instructions  asked  by  the 
defendant  is  assigned  as  error,  but  we  are  of  the  opinion 
that  the  assignment  is  not  sustained.  It  is  unnecessary 
here  to  mention  these  instructions  in  detaiL  The  court 
gave  sixteen  instructions  at  the  request  of  the  defend- 
ant, covering  every  important  phase  of  the  case,  and  we 
find  none  refused,  important  to  the  defense  and  correct 
in  themselves,  which  were  not  rendered  unnecessary  by 
those  given.  Nor  can  we  agree  with  counsel  for  appel- 
lant that  the  instructions  given  at  plaintiff's  request 
assumed  that  the  city  had  notice  of  the  defect  in  the 
walk.  Besides,  the  instructions  given  at  the  instance  of 
the  defendant  properly  informed  the  jury  of  the  law  on 
this  branch  of  the  case. 

We  find  no  error,  and  the  judgment  must  be  aflBrmed. 

Judgment  affirmed. 
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George  H.  Martin  et  al, 

V. 

Robert  Duncan. 

Opinion  filed  October  IS,  18W. 

1.  Evidence — interpleading  claimant  of  attached  property  may  protye 
his  own  acts  of  ownership.  An  interpleading  claimant  ©f  attached 
property  may  prove  acts  of  his  own  tendingf  to  show  a  chang"e  in 
the  character  of  his  possession  after  he  took  possession,  under  a 
chattel  mortgage,  of  the  goods,  which  he  had  theretofore  con- 
trolled as  agent  of  the  mortgagor. 

2.  Same— /ocfs  under  which  attachment  judgment  is  inadmissible  to 
shoto  thxU  plaintiffs  were  creditors,  A  judgment  recovered  in  an  at- 
tachment suit  against  a  chattel  mortgagor,  and  offered  to  show 
that  plaintiffs  were  creditors  of  the  mortgagor,  and  as  such  entitled 
to  attack  the  good  faith  of  the  mortgage  transaction,  is  inadmis- 
sible for  that  purpose  when  the  judgment  was  rendered  more  than 
a  year  after  the  executign  of  the  mortgage. 

Magruder,  J.,  dissenting. 

Martin  v,  Duncan,  79  111.  A  pp.  627,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Charles  Blanchard, 
Judge,  presiding. 

Smith,  Helmer,  Moulton  &  Price,  and  Rector  C. 
HiTT,  for  appellants. 

James  J.  Conway,  and  Brewer  &  Strawn,  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellee,  Robert  Duncan,  interpleaded  and  claimed  a 
stock  of  goods  which  had  been  attached  as  the  property 
of  his  brother,  George  W.  Duncan.  Issues  were  made  up 
on  his  interplea,  and  the  verdict  and  judgment  were  in 
his  favor.  That  judgment  was  reversed  by  this  court 
and  the  cause  remanded  in  Martin  v.  Duncan,  156  111.  274. 
The  opinion  in  that  case  states  more  fully  the  facts.  We 
there  held  that  the  contract  of  sale  and  re-sale  was  a 
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chattel  mortgage,  and  that  the  trial  court  erred  in  in-  . 
structing  the  jury  to  the  contrary.     The  cause  was  re- 
tried and  Duncan  again  recovered.     The  judgment  has 
been  affirmed  by  the  Appellate  Court. 

The  appellants  now  contend  that  the  court  erred  in 
allowing  appellee  to  prove  certain  acts  of  his  own  in 
dealing  with  the  stock  of  goods  after  he  took  possession 
of  it  under  the  mortgage.  He  had  previously  been  in 
possession  as  agent  of  his  brother,  the  mortgagor,  and 
we  think  the  acts  shown  tended  to  prove  a  change  in 
the  character  of  his  possession,  and  that  he  then  openly 
claimed,  treated  and  dealt  with  the  property  as  his  own. 
It  is  also  contended  that  it  was  error  to  refuse  to 
allow  appellants  t6  give  in  evidence  the  record  of  their 
judgment  in  the  attachment  suit  against  George  W.  Dun- 
can. The  object,  doubtless,  was  to  prove  that  appellants 
were  creditors  of  George  W.  Duncan,  and  entitled,  as  such 
creditors,  to  attack  the  'bona  fides  of  the  sale  and  transfer 
to  Robert  Duncan.  Standing  alone,  this  judgment  would 
not  have  proved  or  tended  to  prove  that  appellants  were 
such  creditors  at  the  time  of  the  sale  and  transfer  to 
Robert,  which  took  place  more  than  a  year  before  the 
judgment  was  rendered.  No  other  proof  or  offer  of  proof 
was  made  in  connection  with  the  judgment,  and  there 
was  no  error  in  refusing  to  admit  it  in  evidence.  Springer 
V.  Bigford,  160  111.  495. 

Much  care  was  exercised  by  the  court  in  instructing 
the  jury,  and  although  appellants  complain  of  the  rulings 
of  the  court  in  giving,  refusing  and* modifying  instruc- 
tions, we  are  unable  to  find  that  any  error  was  committed. 
It  is  apparent  that  the  important  questions  involved  in 
the  case  were  questions  of  fact,  and  they  having  been 
settled  against  appellants,  we  cannot  interfere. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Magruder,.  dissenting. 
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James  W.  Gibson 

V. 

Eva  Nelson  et  at. 

'  181    122  Opinion  filed  October  13^  1899, 

el84    584 

181      122  Wills— testator  may  sign  after  witnesses,  if  part  of  the  same  transac- 

189    *292         lion.    A  will  is  not  invalid  because  the  signatures  of  the  attesting- 

fl89    296         witnesses  were  attached  before  that  of  the  testator,  who  signed 

the  instrument  directly  afterward  in  their  presence  and  as  part 

of  the  same  transaction. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  R.  S.  TuTHiLL,  Judge,  presiding. 

George  G.  Bellows,  for  appellant: 

The  statute  of  this. State  provides  the  manner  in  which, 
wills  are  to  be  executed, — among  other  things  that  a  will 
shall  be  attested  by  two  witnesses  in  the  presence  of  the 
testator.     Kurd's  Stat.  1897,  chap.  148. 

Attestation  is  an  act  of  the  senses;  subscription  an 
act  of  the  hand.     Sivift  v.  Wiley,  1  B.  Mon.  114. 

The  word  "attested"  may  in  our  statute  be  used  in  a 
two-fold  sense,  including  the  act  of  the  senses  as  well  as 
the  act  of  the  hand.  The  attestation  is  the  presence  of 
the  witnesses  in  witnessing  the  signature  of  the  testator 
or  hearing  his  declaration  that  it  is  his  will.  Subscrip- 
tion is  to  establish  identification  when  occasion  demands. 
Witnesses  need  not  know  the  contents.  Higdon'a  Willy  6 
J.  J.  Marsh.  445. 

A  substantial  compliance  with  the  spirit  of  the  stat- 
ute is  all  that  reason  and  sound  policy  require.  MorU- 
,     ^omerj/ V.  PerA:m«,  2  Mete.  (Ky.)  449. 

The  order  of  time  in  which  the  witnesses  and  the  tes- 
tator subscribed  their  names  is  not  material,  as  long  as 
it  is  all  one  act.  By  attestation  it  is  intended  that  a  will 
is  published,  and  subscription  is  for  identification.  Swift 
V.  Wiley,  1  B.  Mon.  114;  O'Brien  v.  Gallagher,  25  Conn.  230. 
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'Where  the  acts  are  substantially  contemporaneous  it 
cannot  be  said  there  is  any  substantial  priority.  Kauf- 
man V.  CaughmaTif  49  S.  C.  165. 

M.  C.  Harper,  and  O.  C.  Peterson,  for  appellees: 
A  paper  purporting  to  be  a  will,  but  signed  by  the 
witnesses  before  being  signed  by  testator,  is  not  a  will. 
Duffle  V.  Corridon,  40  Ga.  122;  Brooks  v.  Woodson,  87  id.  379. 
Since  it  is  the  signature  of  the  testator  that  subscrib- 
ing witnesses  are  to  attest,  there  can  be  no  valid  attesta- 
tion or  subscription  unless  it  be  a  fact  that  the  testator 
has  actually  signed  his  name  or  caused  it  to  be  signed 
before  they  subscribe  their  names.  Simmons  v.  Leonard, 
91  Tenn.  183;  Cha^e  v.  Kittredge,  11  Allen,  49;  Jackson  v. 
Jackson,  39  N.  Y.  153;  Sisters,  etc,  v.  Kelly,  67  id.  409;  In  the 
Goods  of  Olding,  2  Cur.  Eccl.  865;  3  id.  117;  Ricgg  v.  Bugg, 
21  Hun,  383;  Cooper  v.  Bockett,.d  Cur.  Eccl.  648;  Shaw  v. 
Neville,  1  Jur.  (N.  S.)  408. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Upon  their  bill  brought  to  contest  the  last  will,  and 
the  probate  thereof,  of  Leander  E.  Nelson,  deceased,  the 
appellees  obtained  a  decree  based  upon  a  verdict  of  the 
jury  that  the  will  had  ilot  been  signed  by  the  testator 
when  the  attesting  witnesses  signed  their  names  as  wit- 
nesses to  the  instrument,  and  that  it  was  not  the  last 
will  of  the  deceased,  and  it  was  accordingly  set  aside. 
The  record  is  now  before  us  on  the  appeal  of  James  W. 
Gibson,  the  principal  legatee  and  devisee. 

While  there  was  some  controversy  of  fact,  yet  we  think 
the  effect  of  the  testimony  of  the  subscribing  witnesses 
was  that  they  subscribed  their  names  as  witnesses  to  the 
instrument,  as  the  last  will  of  the  testator,  at  his  request 
and  in  his  presence,  but  that  he  did  not  sign  the  will  un- 
til after  the  signatures  of  the  witnesses  had  been  aflSxed: 
that  the  witnesses  and  the  testator  were  all  present  at 
the  time;  that  it  was  on  the  same  occasion  and  was  one 
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transaction,  completed  when  all  were  present,  but  ftiat 
in  the  mere  order  of  signing  the  witnesses  preceded  the 
testator.  On  behalf  of  the  contestants  the  court  gave  to 
the  jury  the  following  instruction: 

"The  jury  are  instructed,  that  in  order  that  a  will  be 
properly  attested  and  be  a  valid  will  it  is  necessary  that 
the  attesting  witnesses  subscribe  their  names  to  the  same 
as  witnesses  in  the  presence  of  the  testator  and  at  his 
request,  and  that  the  name  of  the  testator  be  signed  to 
the  instrument  before  the  signatures  of  the  attesting  wit- 
nesses are  attached;  and  you  are  instructed  that  if  you 
find,  from  the  evidence,  that  the  signature  of  Leander  E. 
Nelson  was  not  attached  to  said  instrument  so  offered 
here  as  his  will,  until  after  the  names  of  the  attesting* 
witnesses  were  attached  thereto,  then  said  instrument  is 
not  the  last  will  and  testament  of  said  Nelson,  and  it  is 
your  duty  so  to  find." 

The  question  is  thus  presented  for  decision  whether, 
under  our  Statute  of  Wills,  an  instrument  intended  as 
a  will,  appearing  to  have  been  executed  and  witnessed 
with  all  the  formalities  required  by  the  statute,  must 
fail  to  take  effect  as  a  will  merely  because  the  act  of 
the  testator  in  signing  the  will  followed  that  of  the  wit- 
nesses, though  done  in  their  presence  on  the  same  occa- 
sion and  as  a  part  of  one  entire  transaction.  Section  2  of 
the  act  in  regard  to  wills,  so  far  as  it  affects  this  ques- 
tion, provides:  "All  wills  *  *  *  by  which  any  lands, 
*  *  *  goods  and  chattels  are  devised  shall  be  reduced, 
to  writing  and  signed  by  the  testator  or  testatrix,  or  by 
some  person  in  his  or  her  presence  and  by  his  or  her 
direction,  and  attested  in  the  presence  of  the  testator  or 
testatrix  by  two  or  more  credible  witnesses,  two  of  whom 
declaring  on  oath  or  aflirmation,  before  the  county  court 
of  the  x^roper  county,  that  they  were  present  and  saw 
the  testator  or  testatrix  sign  said  will  *  *  *  in  their 
presence,  or  acknowledged  the  same  to  be  his  or  her  act 
and  deed,  and  that  they  believed  the  testator  or  testatrix 
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to  be  of  sound  mind  and  memory  at  the  time  of  signing 
or  acknowledging  the  same,  shall  be  sufficient  proof  of 
the  execution  of  said  will  *  *  *  to  admit  the  same 
to  record;  •  *  *  and  every  will,  *  ♦  *  when  thus 
proven  to  the  satisfaction  of  the  court,  shall,  together 
with  the  probate  thereof,  be  recorded,  *  *  ♦  and  shall 
be  good  and  available  in  law,"  etc. 

It  will  be  noticed  that  the  statute  does  not  in  terms 
require  the  subscribing  witnesses  to  attest  or  certify  that 
the  will  was  signed  by  the  testator  before  they  subscribed 
their  own  names,  and  in  Edbart  v.  Hobart^  154  111.  610,  we 
held  that  where  the  testator  acknowledged  the  will  to  be 
his  act  and  deed,  that  was  sufficient  without  acknowl- 
edging specifically  and  in  terms  that  he  had  signed  it; 
that  as  it  would  not  b^  a  will  without  his  signature,  it 
would,  in  the  absence  of  proof,  be  presumed  from  his 
statement  that  it  was  his  will  and  that  he  had  signed  it. 
win  that  case  it  was  pointed  out  that  decisions  based  upon 
the  English  statute,  and  the  statutes  of  New  York  and 
other  States  requiring  specifically  that  the  signature  be 
made  or  acknowledged  in  the  presence  of  the  witnesses, 
were  not  applicable  here,  where  the  statute  requires  that 
the  testator  acknowledged  merely  the  will.  It  cannot,  of 
course,  be  presumed  in  the  case  at  bar  that  at  the  pre- 
cise moment  when  the  witnesses  subscribed  their  names 
to  the  instrument  the  testator  had  signed  it,  for  they  tes- 
tified to  the  contrary  on  the  trial  below;  but  he  signed 
it  in  their  presence,  as  required  by  the  statute,  and  the 
several  acts  of  signing^  by  the  testator  and  witnesses  took 
place  on  the  same  occasion  and  constituted  one  transac- 
tion, viz.,  the  execution  and  attestation  of  the  will.  Must 
the  instrument  be  held  inoperative  as  a  will  merely  be- 
cause the  testator  and  the  witnesses  did  not  observe  the 
usual  order,  in  point  of  time,  in  signing  their  names?  To 
so  hold  would,  in  our  opinion,  require  a  greater  degree 
of  nicety  in  the  execution  of  wills  than  is  required  by  the 
statute.     Suppose  the  draftsman  of  a  will  has  read  it 
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over  to  the  testator,  and  the  testator,  having  approved 
it,  requests  him  to  subscribe  his  name  as  a  witness,  and 
he  does  so  at  the  time  and  in  the  presence  of  the  testator 
and  then  hands  the  pen  to  the  testator,  who  thereupon 
sig^ns  the  will,  is  there  any  provision  of  the  statute  or 
rule  of  law  which  would  require  the  courts  to  take  no- 
tice of  the  difference  in  the  moment  of  time  intervening 
between  the  two  acts  of  sig^ning",  where  both  were  parts 
of  one  transaction?  We  know  of  none.  It  would  not  be 
physically  impossible  for  the  testator  and  the  witnesses 
to  sign  at  the  same  time,  yet  under  the  rule  contended  for 
and  as  held  by  the  court  below  the  will  would  be  invalid 
because  the  testator  did  not  sig'n  first.  Undoubtedly  the 
proper  order  is  for  the  testator  to  sign  first,  for  after  the 
witnesses  had  signed  he  might  never  sign,  or  might  sign 
on  some  other  occasion  or  out  of  their  presence,  which 
would  not  be  a  compliance  with  the  statute;  but  we 
are  not  prepared  to  hold  that  the  validity  of  the  instru- 
ment as  a  will  can  be  made  to  turn  upon  the  mere  order 
in  which  the  signatures  are  attached  to  the  instrument, 
where  all  are  attached  at  the  same  time. 

We  are  referred  to  cases,  both  English  and  American, 
which  have  so  decided,  but  we  do  not  regard  the  reason- 
ing employed  satisfactory  when  applied  to  a  case  arising 
under  our  statute.  In  CJiase  v.  Kittredge,  11  Allen,  (Mass.) 
63,  while  it  was  said  that  a  will  was  not  sufficiently  wit- 
nessed where  the  witnesses  sig'ned  their  names  before  the 
testator  signed,  still  the  fact  was,  in  that  case,  that  one 
of  the  witnesses  had  not  only  signed  his  name  before  the 
testator  had,  but  had  signed  it  out  of  the  presence  of  the 
testator.  Still,  it  has  undoubtedly  been  held  in  many 
cases  that  a  will  signed  by  the  attesting  witnesses  before 
it  was  executed  by  the  testator,  though  on  the  same  oc- 
casion, is  not  entitled  to  probate.  We  are  of  the  opinion, 
however,  that  as  applicable  to  cases  arising  under  our 
statute,  cases  holding  to  the  opposite  view  are  sustamed 
by  the  better  reasoning.     In  O'Brien  v.  Oalaher,  25  Conn. 
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229,  the  court  said:  "Where,  as  in  the  present  case,  wit- 
nesses are  called  to  attest  the  will,  and  being  informed 
what  the  instrument  is,  subscribe  their  names  thereto  as 
witnesses,  and  the  testator  on  his  part  and  in  their  pres- 
ence duly  executes  the  instrument  as  his  will,  and  all  is 
done  at  one  and  the  same  time  and  for  the  purpose  of 
I)erfecting  the  instrument  as  a  will,  we  cannot  say  that  it 
is  not  legally  executed  merely  because  the  names  of  the 
witnesses  were  subscribed  before  that  of  the  testator." 
So,  also,  in  Rosser  v.  Franklin,  6  Gratt.  1,  (52  Am.  Dec.  97,) 
it  was  held  that  "the  mere  fact  whether,  in  the  order 
of  time,  the  testatrix  made  her  mark  before  or  after  the 
subscription  of  the  witnesses,  is,  under  the*circumstance, 
in  nowise  material,  insomuch  as  the  whole  transaction 
must  be  re<rarded  as  one  continuous,  uninterrupted  act, 
conducted  and  completed  within  a  few  minutes,  while  all 
concerned  in  it  were  present,  and  during*  the  unbroken 
supervising  attention  of  the  subscribing  witnessesi"  So, 
too,  in  Miller  v.  McNeil,  35  Pa.  217,  (78  Am.  Dec.  333,)  the 
court  said:  "Our  statute  contemplates,  undoubtedly,  a 
signature  by  the  testator  and  then  a  signing  by  witnesses 
in  attestation  of  the  signature;  *  *  ♦  but  when  a 
transaction  consists  of  several  parts,  all  of  which  occur 
at  the  same  moment  and  in  the  same  presence,  are  we 
required  to  undo  it  because  it  did  not  occur  in  the  orderly 
succession  which  the  law  contemplates?  No  language  of 
our  statute  of  wills  imposes  any  such  necessity  upon  us, 
and  we  would  not  decide  anything  so  unreasonable  except 
under  stress  of  very  positive  statutory  language.  The 
execution  and  attestation  of  the  will  were  contempora- 
neous, or,  rather,  simultaneous,  acts,  and  we  will  not  re- 
gard the  question  who  held  the  pen  first, — the  testator 
or  his  witnesses."  In  1  Redfield  on  Wills,  *226,  it  is  said: 
"The  particular  order  of  the  several  requisites  to  the  valid 
execution  of  a  testament  is  not  at  all  material,  provided 
that  they  be  done  at  the  same  time  and  as  a  part  of  the 
same  transaction." 
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These  authorities,  and  others  following  them,  hold, 
in  our  opinion,  the  more  reasonable  rule.  To  invalidate 
such  a  will,  otherwise  properly  executed  and  attested, 
would  enable  a  witness,  after  the  lapse  of  many  years, 
to  defeat  its  operation  by  proof  of  an  unimportant  fact 
which  few  could  then  remember.  How  many  witnesses 
to  wills,  unaided  by  presumptions  and  inferences  which 
arise  from  the  ordinary  course  of  procedure  in  the  execu- 
tion of  wills,  could  remember  as  a  fact  that  the  testator 
signed  the  will  first?  While  it  is  true,  as  contended,  that 
the  instrument  is  not  a  will  until  it  has  been  executed  by 
the  testator  and  cannot  be  attested  as  a  will  by  the  wit- 
nesses without,  such  execution,  it  is  also  true  that  it  is 
not  a  complete  will  until  it  has  been  attested  by  the 
necessary  witnesses,  the  statute  requiring  both.  While 
this  attestation  required  by  our  statute  includes  the  sub- 
scription of  their  names  by  the  subscribing  witnesses,  it 
means  much  more, — that  is,  that  they  bear  witness  and 
certify  to  the  facts  required  by  the  statute  to  make  a 
valid  will.  {Swift  v.  Wiley,  1  B.  Mon.  114.)  The  mere  physi- 
cal act  of  signing  their  names  does  not  constitute  the 
whole,  nor  the  most  important  part,  of  the  duty  of  attest- 
ing witnesses.  If  all  of  the  several  acts  required  by  the 
statute  are  done  upon  the  same  occasion,  in  the  presence 
of  the  testator  and  the  attesting  witnesses,  and,  as  said 
in  the  case  cited  above,  under  their  unbroken  supervising 
attention  and  as  parts  of  one  entire  transaction,  we  can 
not  hold  that  the  instrument  is  rendered  inoperative  as 
a  will  by  merely  proving  the  fact  that  the  signatures 
of  the  witnesses  were  affixed  before  the  signature  of  the 
'  testator.  In  the  case  at  bar  this  fact  did  not  appear  by 
the  testimony  of  the  subscribing  witnesses  given  in  the 
probate  court  when  the  will  was  admitted  to  probate, 
but  they  testified  to  it  on  the  hearing  of  the  issue  in  this 
case  in  the  circuit  court.  The  will  upon  its  face  appeared 
to  have  been  properly  executed  and  witnessed,  and  the 
mere  fact,  which  appeared  by  the  evidence,  that  the  tes- 
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tator  signed  it  after  the  witnesses  had  signed  was  ren- 
dered harmless  by  the  f urtj^er  fact  shown  by  the  evidence, 
that  these  several  acts  of  signing  were  done  at  the  same 
time  and  as  parts  of  the  same  transaction. 

The  court  erred  in  giving  the  instruction  in  question. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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John  B.  Trevor,  Jr.,  et  al.  v.  James  B.  Colgate  et  al. 

and 
Emily  N.  Trevor  et  al,  v.  Same. 

Opinion  filed  October  13^  1899. 

1.  Notaries  PUBLio—poicer  of  notary  to  administer  oaths  is  statutory. 

The  power  to  administer  oaths  is  not  incidental  to  the  office  of       j^ ^^^'i 

notary  public,  but  depends  upon  statutory  enactment.  ^q^  sg^gl 

2.  Same — when  certificate  of  foreign  notary  is  not  prima  fa/^ie  evidence       ~~ 
of  his  authority.    A  certificate  under  seal  by  a  foreig"n  notary  public 

is  not  made  prima  fade  evidence  of  his  authority  to  administer 
oaths  by  section  6  of  the  act  on  oaths  and  affirmations,  (Rev.  Stat. 
1874,  p.  726,)  unless  it  contains  a  recital  of  the  fact  of  his  authority. 

3.  Jurisdiction — when  affidavit  of  service  does  not  confer  jurisdiction. 
An  affidavit  of  the  service  of  process  upon  defendants  in  another 
State,  made  before  a  notary  public  of  such  State,  is  not  competent 
evidence  of  the  fact  in  the  absence  of  proof  as  to  the  authority  of 
the  officer  to  administer  oaths,  and  does  not  confer  jurisdiction. 

4.  Same— ujft«n  recital  in  decree  of  partition  does  not  establish  Jurisdic- 
tion of  minor  defendants.  A  recital  in  the  decree  rendered  in  a  parti- 
tion suit  against  non-resident  minors,  that  notice  of  the  pendency 
of  the  cause  has  been  published  for  at  least  thirty  days,  does  not 
establish  jurisdiction  under  sections  12  and  13  of  the  Chancery  act, 
(Rev.  Stat.  1874,  p.  199,)  authorizing  service  by  publication  in  a 
newspaper  at  least  once  in  each  week  for  four  successive  weeks. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

John  J.  Herrick,  guardian  ad  litem  for  appellants 
John  B.  Trevor,  Jr.,  and  Emily  L.  Winthrop. 
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Herrick,  Allen,  Boyeson  &  Martin,  for  appellants 
Emily  N.  Trevor,  Mary  T.  Winthrop  and  Emily  H.  Trevor. 

Pence,  Carpenter  &  High,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

These  are  separate  appeals  from  the  same  decree. 
The  proceeding  was  a  bill  in  chancery  for  partition.  Cer- 
tain of  the  appellants,  who  were  necessary  defendants  to 
the  bill  and  against  whom  the  decree  passed,  are  minors 
g.nd  residents  of  the  State  of  New  York.  The  decree 
must  be  reversed  for  the  reason  the  court  did  not  obtain 
jurisdiction  of  the  persons  of  these  defendants. 

The  decree  recites:  "Due  proof  of  publication  notice 
of  the  pendency  of  this  cause  has  been  had  on  the  said 
infant  defendants  for  at  least  thirty  days  before  the  first 
day  of  the  term."  This  recital  is  insuflficient  to  establish 
jurisdiction  for  many  reasons,  only  one  of  which  need  be 
referred  to.  Sections  12  and  13  of  chapter  22  of  the  Re- 
vised Statutes,  authorizing  this  mode  of  service,  require, 
among  other  things,  the  notice  shall  be  published  in  a 
newspaper  at  least  once  in  each  week  for  four  succes- 
sive weeks,  as  to  which  the  recital  is  entirely  silent.  This 
record  does  not  contain  the  affidavit  required  by  section 
12  of  the  said  chapter,  nor  proof  of  any  character  of  pub- 
lication of  the  notice  in  a  newspaper. 

Appellees  rely  upon  service  by  a  copy  of  the  bill  under 
the  provisions  of  section  14  of  the  said  chapter.  The  affi- 
davit of  one  Caleb  A.  Burbank,  purporting  to  have  been 
sworn  to  before  Harriet  L.  Mason,  as  notary  public  of 
Kings  county.  State  of  New  York,  is  relied  upon  to  es- 
tablish the  delivery  of  a  copy  of  the  bill  to  said  minor 
non-resident  appellants.  The  jurat  to  the  affidavit  is  as 
follows: 

**Swom  to  before  me  this  30th  day  of  March,  1898. 

[Seal.]  Harriet  L.  Mason, 

Cert,  filed  in  New  York  Co."  ^^^"^^  ^^^^*^'  ^**^^*  County. 
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No  proof  was  produced  as  to  the  authority  possessed 
by  notaries  public  in  the  State  of  New  York  to  adminis- 
ter oaths.  The  power  to  do  so  is  not  incidental  to  that 
office.  If  possessed  it  is  by  the  force  of  an  express  enact- 
ment.    Keefer  v.  Mason,  36  111.  406. 

It  is  urged  the  jurat  and  official  seal  of  the  notary  pub- 
lic establish,  prima  foxAe,  the  requisite  authority,  under 
the  provisions  of  section  6  of  chapter  101  of  the  Revised 
Statutes,  entitled  "Oaths  and  Affirmations,"  which  is  as 
follows:  "When  any  oath  authorized  or  required  by  law 
to  be  made  is  made  out  of  the  State,  it  may  be  adminis- 
tered by  any  officer  authorized  by  the  laws  of  the  State 
in  which  it  is  so  administered,  and  if  such  officer  have  a 
seal,  his  certificate  under  his  official  seal  shall  be  received 
2J&  prima  facie  evidence,  without  further  proof  of  his  au- 
thority to  administer  oaths."  The  position  of  counsel 
for  appellees  is,  the  certificate  of  the  notary,  under  his 
official  seal,  that  he  has  administered  the  oath,  is  made 
by  said  section  6  prima  fade  proof  that  the  notary  had 
authority  to  administer  oaths.  That  construction  cannot 
be  accepted.  The  meaning  of  the  section  is,  if  the  notary 
shall  certify,  under  his  official  seal,  that  he  has  authority 
to  administer  oaths  under  the  statute  of  the  State  under 
which  he  holds  his  commission,  such  certificate  shall  be 
prima,  facie  evidence  that  he  has  such  statutory  authority. 
Smith  V.  Lyons,  80  111.  600;  Ferris  v.  Commercial  Nat,  Bank, 
158  id.  237. 

The  court  erred  in  accepting  the  affidavit  as  compe- 
tent evidence  that  a  copy  of  the  bill  had  been  served 
on  these  appellants.  It  was  error  to  appoint  a  guardian 
€ui  litem  to  appear  and  defend  for  them,  or  to  render  any 
decree  purporting  to  affect  their  interest  in  the  real  es- 
tate sought  to  be  partitioned.  Hickenbotliam  v.  Blackledge, 
54  111.  316;  Campbell  v.  Campbell,  63  id.  462;  Bonnell  v.  Holt, 
89  id.  71. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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William  M.  Gunton 

V. 

Thomas  Hughes  et  al. 
Opinion  Med  October  IS,  1899. 

PLEADiNG^n  suits  at  law  matters  specially  pleaded  cannot  be  avoided 
by  amending  the  declaration.  Matters  in  confession  and  avoidance 
of  a  special  defense  set  up  by  plea  should,  in  actions  at  law,  be 
made  by  replication,  and  not  by  amendment  to  the  declaration. 

Gunton  v.  Hughes,  79  111.  App.  661,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding. 

C.  VanAlen  Smith,  (James  A.  Pullenwider,  of 
counsel,)  for  appellant. 

Levi  Sprague,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

To  a  secondly  amended  declaration  in  an  action  on  the 
case  for  libel,  filed  by  appellant,  a  general  and  special 
demurrer  were  sustained,  and  on  appeal  the  Appellate 
Court  affirmed  the  judgment  rendered  in  bar  of  the  plain- 
tiff's action.  Upon  this  his  further  appeal  the  appellant, 
who  stood  by  his  declaration  below,  insists  that  his  plead- 
ing set  forth  a  good  cause  of  action,  which  was  not  barred, 
and  that  it  was  error  to  sustain  the  demurrer. 

To  the  original  declaration  the  defendants  had,  in  ad- 
dition to  other  pleas,  pleaded  the  Statute  of  Limitations, 
and  the  plaintiff  then  filed  the  amended  declaration  now 
under  consideration,  in  which  he,  in  alleging  the  libel 
complained  of,  set  out  two  certain  letters  of  the  defend- 
ants, dated,  respectively,  February  27  and  March  3, 1894, 
written  to  certain  lumber  merchants  in  answer  to  their 
inquiries  as  to  the  financial  standing  and  responsibility 


Digitized  by 


Google 


Oct  'JJJ  GuNTON  V.  Hughes.  133 

of  the  plaintiff  and  as  to  the  probable  correctness  of  any 
financial  statement  he  should  make,  the  first  of  which 
letters  contained  the  following:  "On  account  of  our  for- 
mer connections  with  the  party  named  we  are  sorry  you 
asked  us  such  a  leading  question  concerning  him.  But  if 
a  statement  he  has  made  is  a  sample  of  what  he  is  mak- 
ing to  you,  then  there  is  no  reliance  to  be  placed  in  them. 
In  fact,  that  is  his  greatest  trouble.  Trust  this  is  con- 
fidential." And  the  second  contained  the  following:  "We 
will  say  we  consider  the  statement  radically  wrong,  as  we 
do  not  consider  him  worth  any  such  amount,  yet  we  do 
not  care  to  go  into  details."  The  plaintiff  then  alleged 
further  that  the  defendants  fraudulently  concealed  from 
the  plaintiff  the  fact  that  they  had  written  and  sent  said 
letters,  (setting  up  the  facts,  and  alleging  further  injury 
to  his  business,  trade  and  reputation  on  account  of  such 
concealment,)  and  alleged  that  because  of  such  fraudu- 
lent concealment  he  did  not  discover  that  he  had  such 
cause  of  action  until,  to-wit,  fifteen  months  after  said 
letters  were  sent.  The  purpose  of  this  allegation  was 
to  avoid  the  statute  and  to  bring  the  parties  within  the 
twenty-second  section  of  the  "Act  in  regard  to  limita- 
tions," which  is  as  follows:  "If  a  person  liable  to  an  ac- 
tion fraudulently  conceals  the  cause  of  such  action  from 
the  knowledge  of  the  person  entitled  thereto,  the  action 
may  be  commenced  at  any  time  within  five  years  after 
the  person  entitled  to  bring  the  same  discovers  that  he 
has  such  cause  of  action,  and  not  afterwards." 

We  shall  not  in  this  case  consider  the  two  questions 
to  which  counsel  have  chiefly  addressed  themselves  in 
argument, — that  is,  first,  whether  or  not  the  writing  com- 
plained of  w/is  libelous;  and  second,  whether  or  not  said 
section  22  applies  to  such  actions.  We  are  satisfied  the 
demurrer  was  properly  sustained  to  the  declaration  for 
another  reason  which  should  not  be  ignored,  as  it  involves 
well  defined  distinctions  between  common  law  and  equity 
pleading; 
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In  order  to  avoid  the  effect  of  the  defendants'  plea  of 
the  Statute  of  Limitations,  which  had  been  filed  to  the 
declaration  before  it  was  amended,  the  plaintiff,  pursu- 
ing the  rules  governing  equity  pleading,  amended  his 
declaration  and  undertook  to  confess  and  avoid  that 
branch  of  the  defense.  It  has  become  the  settled  rule  in 
equity  in  this  State,  that  where  it  appears  on  the  face  of 
the  bill  that  the  cause  of  action  is  barred  by  laches  or  the 
Statute  of  Limitations,  the  defect  may  be  reached  by  de- 
murrer to  the  bill.  {Board  of  Supervisors  of  Henry  County 
V.  Winnebago  Swamp  Drainage  Co.  52  111.  454;  Same  v.  Same^ 
id.  299;  Kerfoot  v.  Billings,  160  id.  563;  Coryell  v.  Klehm,  157 
id.  462.)  Special  replications  are  not  now  permissible  in 
equity  pleadings,  and  matters  which  might  be  specially 
pleaded  in  reply  to  the  answer  must  be  availed  of  by 
amendments  to  the  bill.  {Tarleton  v.Vietes,  1  Gilm.  470; 
Rev.  Stat.  chap.  22,  sec.  28.)  When,  therefore,  the  bill 
sets  up  the  facts  in  avoidance  of  the  statute  or  in  excuse 
for  the  delay  in  filing  the  bill,  it  follows,  as  a  reasonable 
rule,  that  their  suflficiency  may  be  tested  by  demurrer. 
But  no  such  rule  obtains  in  common  law  pleadings,  where 
special  replications  are  not  only  allowable  but  are  nec- 
essary. No  authority  at  the  common  law  has  been  cited, 
and  we  know  of  none,  which  would  sustain  the  method 
of  pleading  resorted  to  in  this  case.  Such  a  rule  prevails 
in  several  States  under  codes,  but  the  practice  in  this 
State  has  always  been  as  at  common  law,  to  reply  spe- 
cially matters  in  confession  and  avoidance  of  special 
matters  of  defense  set  up  by  plea,  and  section  32  of  the 
Practice  act  recognizes  the  propriety  of  such  replica- 
tions. In  Chitty's  PI.  496,  it  is  said:  "It  was  always  nec- 
essary to  plead  the  Statute  of  Limitations  specially." 
In  13  Ency.  of  PL  &  Pr.  200,  the  author  says:  "In  actions 
at  law,  as  contradistinguished  from  actions  under  the 
code,  it  has  always  been  the  established  rule  that  if  the 
defendant  desires  to  avail  himself  of  the  Statute  of  Limi- 
tations as  a  bar  to  the  demand  in  suit  he  must  plead  the 
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defense.  He  cannot  demur  to  the  declaration,  even  where 
it  appears  on  its  face  that  the  limitation  prescribed  by 
the  statute  has  expired,  for  the  principal  reason  that 
thereby  the  plaintiff  would  be  deprived  of  the  oppor- 
tunity of  replying  that  the  case  was  within  some  of  the 
exceptions  to  the  statute,  or  any  other  matter  which 
would  prevent  the  bar  from  attaching." 

Such,  of  course,  is  the  rule,  and  as  the  defendant  can 
not,  at  law,  raise  the  question  by  demurrer  whether  the 
action  is  barred  or  not,  but  must  plead  the  statute  if  he 
wishes  to  avail  himself  of  it,  it  follows,  as  a  logical  se- 
quence, that  the  plaintiff  cannot  avail  himself  of  matter 
in  avoidance  of  the  statute  by  pleading  such  matter  in 
his  declaration  before  the  statute  has  been  set  up  as  a 
bar  by  plea.  The  declaration  tendered  a  double  issue, 
and  also  was  framed  in  plain  violation  of  established 
precedents  and  rules  of  common  law  pleading.  The  de- 
murrer was  both  general  and  special,  and  was  properly 
sustained.  To  overrule  it  here  would  unsettle  rules  of 
pleading  long  established,  and  introduce  confusion  and 
uncertainty  where  none  nOw  exist.  The  distinctions  be- 
tween common  law  and  equity  pleadings  are  well  defined 
and  well  understood  by  the  legal  profession,  and  cannot 
be  ignored.  The  equity  cases  cited  by  counsel  show  only 
the  rule  in  equity — not  the  rule  at  law.  As  said  in  Wis- 
consin Central  Railroad  Go,  v.  Wieczorek^  151  111.  579:  "Devi- 
ations from  well  settled  rules  of  proceeding  are  always 
of  questionable  expediency,  and  where  indulged,  because 
of  some  inconvenience  or  supposed  hardship,  have  gen- 
erally introduced  confusion,  and  by  becoming  precedents 
have  led  to  the  perversion  of  an  orderly  and  just  admin- 
istration of  the  law."  The  plaintiff  elected  to  stand  by 
his  declaration  rather  than  to  amend. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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E.  A.  CuMMiNGS  et  al. 

V. 

The  West  Chicago  Park  Commissioners. 
Opinion  filed  October  IS,  1899. 

1.  Evidence— 6cct€w<  to  which  recital  in  ordinance  is  prima  facie  evi- 
dence. A  recital  in  an  ordinance  providing  for  an  improvement, 
that  the  petition  of  the  owners  of  a  majority  of  the  land  fronting 
on  the  improvement  was  presented  to  the  municipal  authorities, 
is  sufficient  prima  facie  evidence  of  the  existence  of  such  jurisdic- 
tional fact.  {Thorn  v.  West  Chicago  Park  Comrs.  130  111.  594,  distin- 
guished and  explained.) 

2.  SAMii— effect  of  recital  in  ordinance  that  property  owners'  petUian 
was  pi-esented  to  authorities.  In  an  ordinance  for  an  improvement  a 
recital  that  a  petition  of  the  owners  of  a  majority  of  the  land  was 
presented  to  the  municipal  authorities,  sufficiently  shows  that  the 
requisite  petition  was  before  them,  where  the  recital  is  as  broad 
as  the  statute,  though  the  contents  of  the  petition  are  not  stated. 

3.  Public  improvements— to/icn  new  ordinance  for  an  assessment  is 
sufficiently  authorized  by  original  ordinance.  A  provision  in  an  ordi- 
nance that  the  cost  of  the  improvement  shall  be  paid  by  special 
assessment  is  a  sufficient  basis  for  a  subsequent  ordinance  and  pro- 
ceeding to  enforce  such  assessment,  where  the  original  ordinance 
was  declared  invalid  because  the  particular  form  of  assessment 
provided  for  by  it  was  without  authority  of  law. 

4.  Same — ordinance  need  not  mention  prayer  of  petition  as  to  manner 
of  paying  for  improvement.  An  ordinance  for  a  public  improvement 
need  not  contain  a  recital  as  to  the  prayer  of  the  property  owners' 
petition  concerning  the  manner  in  which  the  improvement  should 
be  paid  for,  where  the  question  whether  its  expense  shall  be  met 
by  general  tax  or  wholly  or  in  part  by  special  assessment  or  taxa- 
tion is  a  matter  for  the  corporate  authorities  to  determine. 

5.  Same— improremcnf  of  two  connected  parallel  strips  of  boulevard  is 
not  a  double  improvement.  An  ordinance  for  the  improvement  of 
strips  of  land  sixty  feet  in  width  on  each  side  of  a  boulevard  of 
which  they  are  parts,  (the  intervening  space  being  a  parkway,) 
and  between  which  run  intersecting  streets,  provides  for  but  a 
single  improvement. 

6.  Same — when  an  agreement  as  to  amount  of  assessment  on  particular 
property  is  not  conclusive.  An  agreement  that  property  shall  be  as- 
sessed but  a  certain  amount  in  consideration  of  building  restric- 
tions to  which  it  is  subject  does  not  prevent  an  assessment  for  the 
amount  to  which  it  is  actually  benefited,  where,  by  a  subsequent 
decree  rendered  at  the  instance  of  the  land  owner,  the  property 
was  relieved  from  the  building  restrictions. 
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Appeal,  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HoDSON,  Judge,  presiding. 

Wilson,  Moore  &  McIlvaine,  for  appellants. 

Francis  A.  Riddle,  and  H,  S.  Mecartney,  for  ap- 
pellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  confirming  a  spe- 
cial assessment  for  the  improvement  of  Douglas  boule- 
vard, extending  from  Garfield  Park  south  and  east  to 
Douglas  Park.  A  former  proceeding  to  levy  an  assess- 
ment was  before  us  under  the  titles  of  Culver  v.  People,  161 
HI.  89,  Farrell  v.  Toitm  of  West  CJiicago,  162  id.  280,  Connor  v. 
Town  of  West  Chicago,  162  id.  287,  and  Wliite  v.  Town  of  West 
Chicago,  164  id.  196.  By  the  decisions  in  those  cases  the 
proceeding  was  set  aside  and  the  judgment  of  confirma- 
tion reversed.  The  present  petition  was  then  filed  based 
upon  a  new  ordinance,  and  this  was  brought  before  us  in 
West  Chicago  Park  Comrs,  V.  Farber,  171  111.  146.  Since  the 
reversal  of  the  judgment  in  that  case  there  has  been  a 
hearing,  at  which  the  assessment  roll  was  confirmed. 

At  the  last  hearing  appellants  moved  to  dismiss  the 
petition  on  the  ground  that  the  original  ordinance  was 
declared  void  in  Culver  v.  People,  supra,  and  therefore  said 
ordinance  did  not  provide  for  any  special  assessment 
which  could  ever  become  a  charge  upon  private  property, 
and  this  attempted  assessment  is  contrary  to  law  and  in 
conflict  with  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States.  This  question  was  decided  ad- 
versely to  this  claim  in  West  Chicago  Park  Comrs,  v.  Farber, 
suprtty  but  it  is  insisted  that  the  decision  in  that  case  was 
wrong.  The  constitution  and  the  statutes  provide  for 
making  local  improvements  by  special  assessment,  and 
we  have  uniformly  held  that  they  confer  no  authority 
to  make  a  local  improvement  upon  some  other  plan,  or 
without  any  provision  for  a  special  assessment,  and  af- 


Digitized  by 


Google 


138    CuMMiNGS  V.  West  Chicago  Park  Comrs.    [181  111. 

terward  provide  for  payment  by  such  assessment.  The 
improvement  is  to  be  made  by  special  assessment,  and 
consequently  there  must  be  a  provision  for  its  payment 
by  that  method  when  it  is  made.  The  liability  to  a  spe- 
cial assessment  must  be  created  by  the  ordinance  which 
provides  for  making"  the  improvement,  and  such  a  liabil- 
ity is  created  by  a  provision  of  the  ordinance  that  the  cost 
of  the  improvement  shall  be  paid  by  special  assessment. 
The  original  ordinance,  which  was  passed  upon  in  Culver 
V.  People^  supra,  provided  that  the  improvement  should  be 
made  "and  that  the  cost  thereof,  together  with  the  cost  of 
making  and  collecting  the  assessment  to  be  made  there- 
for, shall  be  paid  by  special  assessment  upon  contiguous 
property  abutting  on  said  boulevard."  This  was  a  jj re- 
vision that  the  improvement  should  be  made  by  special 
assessment,  and  was  sufficient  upon  that  subject.  The 
ordinance,  however,  went  further,  and  there  was  an  at- 
tempt to  create  a  particular  assessment  unknown  to  the 
law  governing  the  park  commissioners.  In  that  attempt 
section  2  of  the  ordinance  ordained  as  follows:  "That 
said  special  assessment  shall  be  divided  into  install- 
ments; that  the  first  shall  be  twenty  per  cent  of  the  total 
amount  of  said  assessment,  and  that  the  deferred  install- 
ments shall  bear  interest  at  the  rate  of  six  per  cent  per 
annum."  A  petition  was  filed  in  the  county  court  for  the 
appointment  of  commissioners  to  spread  an  assessment, 
to  be  divided  into  installments,  the  first  twenty  per  cent 
payable  on  confirmation  of  the  assessment  and  the  re- 
mainder in  four  installments,  payable  annually  there- 
after. There  was  no  authority  of  law  for  the  particular 
assessment  provided  for  in  the  ordinance  or  the  making 
or  confirmation  of  an  assessment  of  that  character,  and 
there  was  no  power  or  jurisdiction  in  the  court  td  enter- 
tain such  a  petition  and  grant  the  prayer  thereof  or  ren- 
der the  judgment  prayed  for.  The  right  to  levy  special 
assessments  is  derived  solely  from  statutes,  and  a  special 
statutory  jurisdiction  is  conferred  upon  the  county  court 


Digitized  by 


Google 


Od.  '99.]    CuMMiNGS  V.  West  Chicago  Park  Comrs.    139 

by  the  statute  providing  for  an  assessment.  The  court 
may  obtain  jurisdiction  of  the  subject  matter  of  a  special 
assessment  by  the  filing  of  a  petition  under  some  existing 
law,  calling  upon  the  court  to  act.  If  a  petition  based 
on  any  existing  statute  were  presented  the  court  would 
acquire  jurisdiction  over  the  subject,  and  if  such  juris- 
diction once  attached,  no  matter  how  erroneous  the  judg- 
ment might  be,  it  would  be  binding,  unless  reversed  in  ct 
direct  proceeding.  In  this  case  the  particular  assessment 
provided  for  was  without  authority  of  law,  and  the  ordi- 
nance was  void  as  to  such  provision.  The  petition  called 
upon  the  court  to  act  under  the  void  provision  forbid- 
den by  the  law,  and  the  court  could  not,  under  it,  enter 
any  judgment  for  a  different  assessment.  The  court  was 
merely  asked  to  do  something  which  it  had  no  power  to 
do  in  a  matter  not  pertaining  to  its  general  jurisdiction, 
where  jurisdiction  must  be  derived  from  statute.  We 
therefore  held  that  the  ordinance  and  petition  did  not  con- 
fer jurisdiction.  There  remained,  however,  in  the  origi- 
nal ordinance  the  valid  provision  that  the  cost  of  the 
improvement  should  be  paid  by  special  assessment,  and 
"we  adhere  to  our  conclusion  in  West  Chicago  Park  Comrs,  v. 
FarheVy  supra,  that  it  was  a  sufficient  basis  for  the  subse- 
quent ordinance  and  proceeding  to  enforce  the  liabilit5\ 
We  think  the  court  was  right  in  overruling  the  motion, 
based  on  the  proposition  that  the  original  ordinance  did 
not  provide  for  any  special  assessment. 

The  statute  under  which  this  assessment  was  made 
contains  a  proviso,  as  follows:  ''Provided,  that  no  im- 
provement *or  sewer  shall  be  m3.de  or  constructed  under 
the  provisions  of  this  section,  except  upon  the  petition  of 
the  owners  of  a  majority  of  the  land  fronting  on  the  pro- 
posed improvement  or  sewer."  (Hurd's  Stat.  1895,  p.  1088, 
sec.  3.)  The  petition  recites  that  the  petitioner  was  re- 
quested and  authorized  to  make  the  improvement  by  a 
petition  in  writing  of  the  owners  of  a  majority  of  the  land 
fronting  on  said  improvement,  as  required  by  said  act. 
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At  the  close  of  the  testimony  on  behalf  of  the  appellee 
commissioners,  appellants  moved  to  dismiss  the  proceed- 
ing on  several  grounds,  one  of  which  (No.  5)  was  as  fol- 
lows: "That  no  petition  of  the  property  owners  is  proven, 
as  required  by  the  statute  of  1873." 

The  ordinance  adopted  by  the  corporate  authorities 
of  the  town  of  West  Chicago,  providing  for  the  improve- 
ment in  question,  was  received  in  evidence.  It  recited 
that  the  park  commissioners  had  control  of  the  boulevard 
to  be  improved  and  desired  to  improve  the  same,  and  had 
so  notified  the  said  corporate  authorities  of  such  town, 
and  had  presented  to  such  corporate  authorities  plans, 
specifications  and  estimates  of  the  cost  of  the  improve- 
ment, and  recited  further  as  follows:  "Whereas,  the  com- 
missioners have  submitted  to  the  corporate  authorities 
of  the  town  ^f  West  Chicago  a  petition  of  the  owners  of 
a  majority  of  the  land  fronting  on  the  said  improvement, 
duly  verified  by  their  engineer;  and  whereas,  the  corpo- 
rate authorities  of  the  town  of  West  Chicago  have  found 
that  said  petition  contains  the  signatures  of  the  owners 
of  a  majority  of  the  land  fronting  on  said  Douglas  boule- 
vard:   Now,  therefore,  be  it  ordained,"  etc. 

Exclusive  jurisdiction  and  power  to  adopt  ordinances 
providing  for  such  improvements  was  conferred  by  law 
upon  the  said  corporate  authorities.  The  park  commis- 
sioners were  not,  as  they  have  been  by  later  statutes, 
invested  with  power  to  adopt  an  ordinance,  but  were  re- 
quired to  apply  to  the  corporate  authorities  of  the  town 
for  an  ordinance  under  which  the  improvement  might  be 
made.  The  effect  of  the  proviso  hereinbefore 'quoted  was 
to  prohibit  such  corporate  authorities  from  passing  the 
ordinance  in  question  unless  petitioned  to  do  so  by  the 
owners  of  a  majority  of  the  land  fronting  on  the  proposed 
improvement.  Such  a  petition  was  a  prerequisite  to  the 
power  of  the  corporate  authorities  to  enact  the  ordinance. 
It  was,  therefore,  of  necessity,  the  official  duty  of  such 
corporate  authorities  to  ascertain,  before  assuming  to  act 
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on  the  question  of  the  adoption  of  the  ordinance,  whether 
a  petition  which  fulfilled  the  requirements  of  the  statute 
was  before  them.  It  appears  from  the  recitations  of  the 
ordinance  a  petition  purporting  to  be  that  which  the  law 
demanded  was  laid  before  the  corporate  authorities,  and 
that  that  body  entered  upon  an  official  investigation  in 
order  to  ascertain  whether  the  petition  met  the  require- 
ments of  the  law,  and  the  ordinance  sets  forth  the  result 
of  such,  official  action  taken  by  such  authorities.  The 
ordinance  recites  that  said  corporate  authorities,  upon 
such  official  investigation,,  found  the  petition  contained 
the  signatures  of  the  owners  of  a  majority  of  the  land 
fronting  on  said  Douglas  boulevard  so  proposed  to  be  im- 
proved. This  recitation  we  think  properly  receivable  in 
evidence  as  prima  facie  proof  of  the  facts  recited.  The 
corporate  authorities  of  the  town  were,  by  the  statute,  in- 
vested with  sole  power  in  the  premises,  and  were  erected, 
by  the  statute,  into  an  official  body  charged  with  the  duty 
of  acting  impartially,  in  their  official  capacity,  as  between 
the  park  commissioners  and  the  owners  of  private  prop- 
erty which  would  be  subject  to  the  burden  of  special  as- 
sessments in  the  event  the  improvement  as  proposed  by 
the  park  commissioners  should  be  carried  into  comple- 
tion. The  official  duty  first  devolving  upon  the  corporate 
authorities  was  to  ascertain  whether  the  owners  of  a  ma- 
jority of  the  land  fronting  on  the  proposed  improvement 
had  petitioned  for  the  improvement.  They  discharged 
that  duty.  The  clerk  of  the  town  was,  by  said  section  3 
of  the  act,  expressly  authorized  and  required  to  keep  a 
record  of  the  proceedings  of  said  corporate  authorities 
and  record  the  ordinances  adopted  by  them,  to  the  same 
extent  the  clerk  of  a  city  or  village  is  required  and  au- 
thorized to  keep  the  records  of  the  official  acts  of  the 
city  council  or  village  board  in  proceedings  for  making 
improvements  to  be  paid  for  by  special  assessments. 

On  the  subject  of  the  admissibility  of  public  writings 
in  evidence,  Mr.  Greenleaf,  in  his  work  on  Evidence, 
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(vol.  1,  sees.  483,  493,)  says:  "The  next  class  of  public 
writing's  to  be  considered  consists  of  official  registers,  or 
books  kept  by  persons  in  public  office,  in  which  they  are 
required,  whether  by  statute  or  by  the  nature  of  their 
office,  to  write  down  particular  transactions  occurring  in 
the  course  of  their  public  duties  and  under  their  personal 
observation.  These  documents,  as  well  as  all  others 
of  a  public  nature,  are  generally  admissible  in  evidence 
notwithstanding  their  authenticity  is  not  confirmed  by 
those  usual  and  ordinary  tests  of  truth:  the  obligations 
of  an  oath,  and  the  power  of  cross-examining  the  persons 
on  whose  authority  the  truth  of  the  documents  depends. 
*  *  *  In  regard  to  these  official  registers,  we  have  al- 
ready stated  the  principles  on  which  these  books  are 
entitled  to  credit,  to  which  it  is  only  necessary  to  add, 
that  where  the  books  possess  all  the  requisites  there 
mentioned  they  are  admissible  as  competent  evidence  of 
the  facts  they  contain."  The  rule  is  referred  to  by  Mr. 
Welty,  in  his  work  on  Assessments,  (sec.  280,)  as  follows: 
"When  a  petition  is  presented  and  a  committee  reports 
that  it  is  signed  by  owners  of  a  majority  of  frontage,  and 
the  report  adopted  and  a  proper  record  made  of  the  pro- 
ceedings, di  prima  facie  case  will  be  made  of  jurisdiction, 
and  in  all  subsequent  proceedings  it  will  be  presumed 
that  the  board  acquired  jurisdiction." 

In  Wells  V.  Hicks,  27  111.  343,'we  held  the  recitals  in  the 
record  of  the  proceedings  of  the  board  of  highway  com- 
missioners were  competent  to  be  received  in  evidence 
to  show  that  certain  notices,  necessary  to  the  jurisdic- 
tion of  the  commissioners,  had  been  posted  as  the  law 
required.  In  Shinkle  v.  McGill,  58  111.  422,  we  said:  "It  is 
made  the  duty  of  the  commissioners,  before  determining 
to  lay  out  any  new  road  or  to  alter  or  discontinue  any 
old  one,  to  fix  upon  a  time  and  place  to  hear  any  reasons 
which  may  be  offered  for  or  against  the  establishment  or 
discontinuance  of  such  road.  Three  notices  of  the  time 
and  place  must  be  posted  in  three  of  the  most  public 
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places  in  the  town,  at  least  eight  days  previous  to  the 
time  of  meeting".  There  is  no  evidence  of  such  notice  in 
this  record,  except  the  recital  in  the  final  order  establish- 
ing the  road.  The  posting  of  these  notices  is  a  positive 
requirement  of  the  statute  and  must  be  complied  with. 
The  question  is,  what  is  sufficient  evidence  of  compliance? 
The  final  order,  signed  by  the  commissioners  and  depos- 
ited with  the  town  clerk,  does  particularly  specify  that 
three  notices  were  posted  in  three  of  the  most  public 
places  in  the  town,  eight  days  previous  to  the  time  of 
meeting.  As  we  construe  the  statute,  there  can  be  no 
higher  or  better  evidence  of  the  fact.  ♦  ♦  ♦  We  think 
the  full  recital  in  the  final  order,  of  a  strict  performance 
of  the  duty,  is  sufficient  to  confer  jurisdiction.  The  case 
of  Gammissioners  v.  Harper,  38  111.  103,  is  not  similar  to  this 
in  the  facts.  This  court  held  in  that  case  that  the  giving 
of  the  notice  was  a  jurisdictional  fact,  which  would  never 
be  presumed  in  a  direct  proceeding.  In  that  case  the 
facts  as  to  the  posting  of  the  notice  were  not  recited  in 
the  order  declaring  the  road  a  public  highway." 

The  ruling  in  the  case  of  Shinkle  v.  McGill,  supra,  was 
approved  in  Frizzell  v.  Rogers,  82  111.  109,  but  in  that  case 
the  record  of  the  commissioners  did  not  contain  the  re- 
cital necessary  to  confer  jurisdiction,  and  there  being  no 
other  proof  thereof,  it  was  ruled  it  did  not  appear  the 
commissioners  had  jurisdiction  to  enter  the  order. 

In  Board  of  Supervisor 8  v.  Maroon,  109  111.  142,  in  dispos- 
ing of  the  objection  it  was  not  proven  the  commissioners 
had  posted  the  notices  required  by  statute  to  authorize 
them  to  act,  we  said:  "The  commissioners  recite,  in  the 
order  entered  at  the  hearing,  that  they  met  at  the  time 
•  and  place  named  in  the  notice,  and  that  is  evidence  that 
notice  was  given.  (See  Wells  v.  Hicks,  27  111.  343;  Frizzell 
V.  Rogers,  82  id.  109.)  We  are  clearly  of  opinion  the  record 
shows  that  the  highway  commissioners  had  jurisdiction." 

The  rule  to  be  deduced  from  what  was  said  by  Mr. 
Cooley  in  his  work  on  Taxation,  (8th  ed.  p.  465,)  and  by 
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Mr.  Dillon  in  his  work  on  Municipal  Corporations,  (4th 
ed.  p.  800,)  is,  that  when  the  assent  or  petition  of  a  des- 
ignated number  of  persons  is  necessary  to  the  jurisdic- 
tion of  the  city  council  or  the  proper  authorities  to  take 
official  action,  the  finding  of  the  council  or  body  that  the 
requisite  number  of  persons  had  assented  or  petitioned 
for  action  on  the  part  of  said  council  or  authorities  is 
not  conclusive  of  the  jurisdictional  fact,  but  is  sufficient, 
in  the  absence  of  countervailing  proof. 

Many  adjudged  cases  are  cited  by  appellants  as  in 
support  of  their  contention  the  recitals  found  in  the  rec- 
ord of  the  corporate  authorities  in  the  case  at  bar  have 
no  potency  whatever  as  evidence  that  a  lawful  petition 
was  presented.  We  have  examined  these  authorities.  It 
is  impractical  to  attempt  to  review  th^m.  We  think  they 
may  be  divided  into  four  classes:  (1)  Those  wherein  the 
rule  is  announced  that  a  record  showing  merely  that  ul- 
timate action  was  taken  by  an  official  body  (not  judicial 
in  character)  does  not  establish,  even  prima  facie,  that  a 
fact  necessary  to  the  jurisdiction  of  the  body  to  act  ex- 
isted; (2)  those  holding  that  a  recital  in  a  record  of  the 
proceedings  of  such  a  body  that  a  jurisdictional  fact  ex- 
isted was  not  conclusive  of  the  existence  of  such  fact, 
but  might  be  made  the  subject  of  opposing  testimony; 
(3)  those  where  the  facts  recited  were  not  sufficient  to 
establish  the  jurisdictional  fact;  (4)  those  wherein  it  is 
held  that  on  consideration  of  the  recitals  and  all  other 
testimony  produced  upon  the  point  the  existence  of  the 
jurisdictional  fact  was  not  maintained  by  the  preponder- 
ance of  the  evidence. 

We  do  not  affirm  authorities  are  wholly  wanting  to 
sustain  the  view  that  recitals  of  the  character  under  con- 
sideration have  no  evidentiary  force,  but  we  venture  to 
assert  the  overwhelming  weight  of  authority  is  to  the 
contrary,  and  that  all  well  considered  decisions  will  be 
found  to  fall  within  one  or  the  other  of  the  classes  here- 
inbefore mentioned.     In  the  case  of  Thorn  v.  West  Chicago 
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Park  Comrs.  130  111.  594,  (an  adjudication  much  relied  upon 
by  appellants,)  the  power  of  the  commissioners  to  adopt 
an  ordinance  appropriating  a  street  for  the  purpose  of 
connecting  a  park  boulevard  or  drive-way  with  other 
parts  of  the  city,  arose  for  determination.  It  was  held 
such  power  could  be  exercised  only  by  the  consent,  in 
writing,  of  the  owners  of  a  majority  of  the  frontage  of 
lands  or  lots  on  such  street.  The  park  commissioners 
adopted  an  ordinance  appropriating  portions  of  Twelfth 
street  and  Ogden  avenue  for  the  purpose  of  connecting 
Douglas  Park  with  other  portions  of  the  city  of  Chicago. 
The  ordinance  provided  for  the  improvement  of  said 
portions  of  said  streets  by  special  assessments.  On  the 
hearing  of  the  application  for  the  confirmation  of  the  as- 
sessment roll  the  commissioners  undertook  to  establish 
the  necessary  consent  of  the  owners  of  property  on  said 
streets  by  producing  a  paper  purporting  to  be  a  petition 
of  such  owners.  The  trial  court  received  the  petition  in 
evidence  over  the  objections  of  the  objectors.  This  court 
held  said  petition  was  not  competent  to  be  received  in 
evidence  for  the  rea»son  the  signatures  of  such  alleged 
consenting  petitioners  were  not  properly  authenticated, 
and  also  because  it  did  not  appear  that  the  alleged  con- 
senting petitioners  were  the  owners  of  a  majority  of  the 
land  fronting  on  the  proposed  improvement.  In  disposing 
of  the  case  it  was  said  the  fact  this  consent  petition  was 
acted  upon  by  the  commissioners,  and  that  it  was  the 
duty  of  such  commissioners,  in  the  first  instance,  to  de- 
termine whether  the  owners  of  a  majority  of  the  land  in- 
volved had  consented  to  the  appropriation  of  the  street, 
could  have  no  effect  to  establish  that  the  commissioners 
had  jurisdiction  to  carry  out  the  powers  conferred  by  the 
statute.  It  will  be  observed  the  commissioners  in  that 
case  voluntarily  elected  to  attempt  to  prove  in  the  trial 
court  the  requisite  consent  that  the  streets  might  be 
appropriated  as  contemplated  by  the  ordinance,  by  the 
production  of  the  written  consents  in  the  nature  of  a  pe- 
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tition  in  writing.  The  trial  court  held  such  wri'tten  peti- 
tion made  a  prima  facie  case  for  the  commissioners.  The 
objectors  appealed.  This  court  found  the  writing  so  pro- 
duced was  wholly  insufficient  to  authorize  the  commis- 
sioners to  act,  and  declared  the  fact  the  commissioners 
were  required,  in  the  first  instance,  to  determine  for 
themselves  whether  the  requisite  number  of  property 
holders  had  consented  to  the  proposed  appropriation  of 
the  streets,  and  that  said  commissioners  had  determined 
they  had  jurisdiction  to  act  from  an  inspection  and  con- 
sideration of  the  petition,  could  have  no  effect  as  pre- 
sumptions in  favor  of  the  authority  of  the  commissioners 
to  adopt  the  ordinance.  The  commissioners  having  vol-' 
untarily  produced  as  evidence  a  petition  as  constituting 
their  authority  to  act,  and'  such  petition  proving  to  be 
wholly  insufficient  to  sustain  such  claim,  it  would  have 
been  beyond  reason  to  hold  that  the  jurisdiction  of  the 
commissioners  could  be  established  and  the  judgment 
appealed  from  affirmed  on  the  ground  they  considered 
the  petition  to  be  sufficient  and  had  acted  upon  it  in  that 
view.  The  decision  cannot  be  regarded  as  the  declara- 
tion of  this  court  that  the  recitals  of  fact  of  the  commis- 
sioners in  an  ordinance  that  the  requisite  petition  had 
been  presented  could  not  be  availed  of  in  the  trial  court 
as  prima  facie  proof  of  the  truth  of  the  facts  recited.  We 
think  the  recital  in  such  an  ordinance  of  the  finding  of 
the  corporate  authorities  that  a  preliminary  fact  neces- 
sary to  confer  jurisdiction  and  power  on  them  to  act  ex- 
isted is  sufficient  prma/acie  evidence  of  the  existence  of 
such  fact.  If  the  truth  of  the  recital  be  challenged  by 
testimony  having  a  controverting  tendency  it  becomes 
an  issue  of  fact,  and  the  burden  rests  upon  the  commis- 
sioners to  sustain  the  truth  of  the  recital  by  a  prepon- 
derance of  all  the  testimony  bearing  upon  the  point. 

There  is  no  force  in  the  insistence  the  facts  so  recited 
are  insufficient  to  show  the  requisite  petition  was  before 
the  said  corporate  authorities.     True,  the  prayer  of  the 
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petition  is  not  recited.  It  is  recited  that  the  park  com- 
missioners desired  to  improve  the  boulevard,  and  had  de- 
livered to  the  corporate  authorities  plans,  specifications 
and  estimates  of  the  cost  of  the  proposed  improvements, 
together  with  a  petition  of  the  owners  of  a  majority  of 
the  land  fronting  on  said  improvement,  and  that  the  cor- 
porate authorities  determined  the  petition  contained  the 
signatures  of  the  owners  of  the  majority  of  the  land  front- 
ing on  said  proposed  improvement.  The  proviso  of  the 
statute  making  a  petition  necessary  is,  that  "no  improve- 
ment shall  be  made  or  constructed  except  upon  the  peti- 
tion of  the  owners  of  a  majority  of  the  land  fronting  on 
the  proposed  improvement."  The  recital  is  as  broad  as 
the  statute,  and  the  context  discloses  with  unmistakable 
certainty  that  the  petition  was  that  which  the  statute  re- 
quired should  be  filed.  Whether  the  improvement  should 
be  paid  for  out  of  the  general  tax  fund  or  wholly  or  in 
part  by  special  assessment  or  special  taxation  was  wholly 
for  the  corporate  authorities  to  determine.  The  manner 
of  raising  the  fund  was  not  a  matter  to  be  referred  to  in 
the  petition,  hence  no  recital  as,  to  the  prayer  of  the 
I)etition  in  that  respect  was  necessary. 
»  The  plans  and  specifications  adopted  by  the  ordinance 
provided  that  a  strip  sixty  feet  in  width  on  each  side  of 
the  boulevard  should  be.  improved,  the  intervening  space 
being  a  parkway.  The  strips  to  be  improved  were  parts 
of  the  same  general  boulevard  and  would  be  connected 
by  intersecting  streets.  The  corporate  authorities  were 
justified  in  regarding  the  entire  enterprise  as  but  one 
and  a  single  improvement.  City  of  Springfield  v.  Qreen^ 
120  111.  269;  Church  v.  People,  179  id.  205. 

The  evidence  was  properly  held  insufl&cient  to  show 
that,  as  was  claimed,  a  large  sum  included  in  the  assess- 
ment was  expended  in  defraying  the  cost  of  improving 
the  parkway  which  intervened  between  the  strips  the 
ordinance  provided  should  be  improved. 
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Prior  to  the  adoption  of  the  ordinance  a  "gravel  road- 
way" had  been  constructed  along"  the  boulevard.  This 
roadway  was  located  within  the  limits  of  the  strip  to  be 
improved  on  the  side  of  the  boulevard,  upon  which  the 
property  of  some  of  the  appellants  abutted.  Whether 
the  property  so  adjacent  to  this  gravel  road  should  be 
regarded  as  having  received  as  great  benefit  from  the 
improvement  made  under  the  ordinance  as  other  property 
which  abutted  on  the  other  side  of  the  highway  was  the 
subject  to  which  the  testimony  of  a  number  of  witnesses 
was  devoted.  The  testimony  was  not  harmonious.  We 
incline  to  agree  with  the  trial  court  that  no  distinction 
in  the  matter  of  benefits  ought  to  be  made,  under  the  evi- 
dence, because  of  the  previous  existence  of  the  gravel 
roadway. 

We  do  not  think  the  appellant  Lombard  has  any  just 
ground  of  complaint  as  to  the  amount  assessed  against 
his  lots.  In  the  judgment  under  the  prior  void  ordinance 
the  benefits  to  his  property  were  assessed  at  the  sum  of 
$1000.  The  appellant  Lombard,  in  his  objection,  says  this 
assessment  of  $1000  was  by  an  agreement  of  the  parties, 
and  that  afterwards  a  subsequent  agreement  was  entered 
into  that  he  should  pay  the  appellees  the  sum  of  $2000, 
making  a  total  of  $3000  to  be  paid  by  him.  The  benefit 
to  his  property  was  assessed  at  $3800.  It  seems  from  the 
testimony  the  commissioners  claimed  a  building  line  had 
been  established  on  Lombard'^  property  which  restricted 
the  erection  of  buildings  thereon  within  fifty  feet  of  the 
line  of  the  boulevard.  His  lots  were  but  ninety-two  feet, 
or  thereabout,  in  depth,  and  but  about  forty- two  feet 
remained  available  for  buildings,  and  the  assessment  of 
benefits  in  the  sum  of  $1000  was  based  upon  the  alleged 
existence  of  such  building  restrictions.  It  appeared  that 
Lombard  subsequently  filed  a  petition  under  the  Burnt 
Records  act  to  establish  title  to  the  premises,  and  made 
the  park  commissioners  parties  defendant,  for  the  pur- 
pose of  procuring  a  decree  declaring  the  property  free 
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from  such  building  line.  A  decree  was  entered  in  that  pro- 
ceeding by  consent,  so  far  as  it  touched  upon  that  ques- 
tion. The  arrangement  was,  Lombard's  property  should 
be  assessed  |2000  and  the  building  line  should  be  placed  at 
ten  feet  from  the  margin  of  the  boulevard.  Subsequently 
the  decree  was  vacated  as  to  the  park  commissioners  and 
a  final  decree  entered  declaring  the  property  to  be  free 
from  any  building  restrictions  whatever.  The  court  cor- 
rectly held  the  property  of  the  objector  Lombard  was 
subject  to  assessment  in  the  amount  it  should  be  found 
to  have  been  benefited  by  the  improvement,  without  re- 
g'ard  to  the  former  judgments  or  agreements,  for  the  rea- 
son all  of  such  judgments  and  agreements  were  avoided 
by  the  rendition  of  the  decree,  at  the  instance  of  said 
Lombard,  relieving  his  lots  from  all  restrictions  what- 
ever as  to  the  location  of  buildings  thereon. 

Believing  the  record  to  be  free  from  error  the  judg- 
ment  appealed  from  is  affirmed.        judgment  affirmed. 


Emma  J.  Glos 


John  S.  Huey. 

Opinion  filed  October  13, 1899, 

1.  CliOUD  ON  TITLE — whoX  proof  essetUial  to  maintain  bill  to  remove 
cloud.  To  maintain  a  bill  to  remove  a  cloud  from  the  title  to  real 
estate,  the  owner  must  show  either  that  he  is  in  possession  or  that 
the  property  is  vacant  and  unoccupied. 

2.  Evidence — mere  deed  without  proof  of  possession  does  not  prove  title. 
Proof  of  possession  under  claim  of  ownership  is  prima  facie  evidence 
of  such  ownership  in  the  claimant  so  in  possession,  but  a  more  deed 
from  a  third  person,  without  further  proof  as  to  possession  or  title, 
does  not  prove  title. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Parlin  Q.  Ball,  Judge,  presiding. 
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Enoch  J.  Price,  for  appellant. 
John  S.  Huey,  pro  se. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  appellee  obtained  a  decree  in  the  court  below 
against  Jacob  Glos  and  the  appellant,  setting:  aside  a 
certain  tax  deed  to  Jacob  Glos,  and  a  quit-claim  deed 
from  him  to  the  appellant,  as  clouds  upon  the  complain- 
ant's title. 

The  bill  alleged  that  the  complainant  (appellee  here) 
was  the  owner  in  fee  of  the  property,  and  that  it  was 
vacant  and  unoccupied.  These  were  material  allegations, 
alid,  being  denied  by  the  answer  of  appellant,  should  have 
been  proved.  It  does  not  appear  from  the  evidence 
whether  any  person  was  in  possession  of  the  premises  or 
whether  they  were  vacant  and  unoccupied.  To  maintain 
a  bill  to  remove  a  cloud  from  the  title  to  real  estate  the 
owner  must  show  either  that  he  is  in  possession  or  that 
the  property  is  vacant  and  unoccupied.  (Olos  v.  Raiidolph, 
133  111.  197;  Johnson  v.  Euling,  127  id.  14.)  The  only  proof 
to  sustain  complainant's  allegation  that  he  was  the  owner 
in  fee  of  the  property  was  a  warranty  deed  from  William 
H.  Colvin.  No  proof  was  made  that  Colvin  ever  had  any 
title  to  or  was  ever  in  possession  of  it.  Proof  of  posses- 
sion under  claim  of  ownership  is  prima  facie  evidence  of 
such  ownership  in  the  claimant  so  in  possession,  {Harland 
V.  JSastman,  119  111.  22,)  but  a  mere  deed  from  a  third  per- 
son, without  further  proof  as  to  possession  or  title,  does 
not  prove  title.  Anderson  v.  McCormick,  129  111.  308;  Sedg- 
wick &  Wait  on  Trial  of  Title  to  Land,  sec.  792. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  City  of  Centralia 

Edward  Nagele.  lis  644 

Opinion  filed  Oclober  IS,  1899, 

1.  Appeals  and  errors — the  Supreme  Court  is  hound  by  Appellate 
Courtis  recitaJs  of  fact.  Whether  one  prosecuted  for  violating  a  city 
ordinance  against  peddling  is  "an  itinerant  merchant"  or  "a  tran- 
sient vendor  of  merchandise,"  within  the  meaning  of  the  ordinance, 
is  a  question  of  fact  or  a  mixed  question  of  law  and  fact,  upon 
which  the  finding  of  the  Appellate  Court,  by  recital  in  its  judg- 
ment, is  conclusive. 

2.  Ordinances — ordinance  requiring  license  for  peddling  construed. 
An  ordinance  imposing  a  license  tax  upon  "whoever  shall  tempo- 
rarily establish  or  open  up  a  place  of  business  fpr  the  purpose  of 
selling,  bartering  or  exchanging  any  goods,  wares  or  merchandise, 
or  other  article  of  value,  being  an  itinerant  merchant  or  transient 
vendor  of  merchandise,"  is  applicable  only  to  itinerant  merchants 
or  transient  vendors,  and  not  to  every  one  who  temporarily  con- 
ducts such  a  place  of  business. 

3.  Municipal  corporations— d/y  not  liable  for  costs  in  an  actum  to 
enforce  city  ordinance.  In  an  action  to  enforce  a  city  ordinance  it 
is  error  for  the  Appellate  Court  to  adjudge  costs  against  the  city 
and  award  execution  on  reversing  the  judgment  of  conviction. 

Nagele  Y.CUy  of  Centralia,  81  111.  App.  334,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Marion  county;  the  Hon.  Truman  E.  Ames, 
Judge,  presiding. 

John  J.  Bundy,  (Prank  F.  Noleman,  and  W.  F. 
BuNDY,  of  counsel,)  for  appellant. 

VanHoorebeke  &  Louden,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court  for  the  Fourth  District,  reversing  and  not  remand- 
ing the  judgment  of  the  circuit  court  of  Marion  county 
finding  the  appellee  to  be  guilty  of  a  violation  of  sections 
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2  and  3  of  chapter  21  of  the  ordinances  of  the  appellant 
city  and  adjudg-ing  a  fine  in  the  sum  of  $15  against  him. 
The  Appellate  Court  granted  a  certificate  of  importance. 

Said  sections  2  and  3  of  the  said  ordinances  are  as 
follows: 

"Sec.  2.  That  all  itinerant  merchants  and  transient 
vendors  of  merchandise,  who  shall  sell  or  offer  for  sale, 
barter  or  exchange,  any  goods,  wares  or  merchandise,  or 
other  article  of  value,  from  house  to  house  in  this  city,  or 
upon  the  public  streets,  avenues  or  other  public  grounds 
of  this  city,  shall  pay  for  a  license  so  to  do  not  less  than 
$2  nor  more  than  $10  for  each  day  they  shall  pursue  said 
calling  within  this  city. 

"Sec.  3.  Whoever  shall  temporarily  establish  or  open 
up  a  place  of  business  in  this  city  for  the  purpose  of  sell- 
ing, bartering  or  exchanging  any  goods,  wares  or  mer- 
chandise, or  other  article  of  value,  being  an  itinerant 
merchant  or  transient  vendor  of  merchandise,  shall  pay 
for  a  license  so  to  do  not  less  than  $2  nor  more  than  $20 
per  day  for  each  day  he  shall  conduct  or  maintain  said 
business,  and  whosoever  shall  violate  the  provisions  of 
this  section  shall  be  subject  to  a  fine  of  not  less  than  $10 
nor  more  than  $200  for  each  day  he  shall  conduct  such 
business  without  having  obtained  such  license." 

The  Appellate  Court  incorporated  in  its  judgment,  as 
a  finding  of  fact,  that  the  appellee,  "under  the  evidence, 
was  not  an  itinerant  merchant  nor  a  transient  vendor  of 
merchandise."  The  propositions  of  law  tendered  to  the 
circuit  court  did  not  ask  definitions  of  "an  itinerant  mer- 
chant" or  "a  transient  vendor  of  merchandise."  Whether 
appellee  acted  in  either  of  those  capacities  was  a  ques- 
tion of  fact  or  a  mixed  question  of  law  and  fact.  The 
judgment  of  the  Appellate  Court  is  conclusive  and  final 
on  either  of  such  questions.  {Capen  v.  DeSteiger  Glass  Co. 
105  111.  185;  Afeyer  v.  Butterbrodt,  146  id.  131;  TruMees  v.* 
Bruner,  175  id.  307;  Banflll  v.  Tvryman,  172  id.  123.)  The 
penalties  of  each  of  the  sections  of  the  ordinance  are 
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leveled  only  against  an  itinerant  merchant  or  a  transient 
vendor  of  merchandise.  As  to  this,  section  2  is  so  clear 
that  its  meaning  is  not  challenged.  Section  3  does  not 
purport  to  apply  to  every  one  wbo  should  temporarily 
establish  or  open  up  a  place  of  business  for  the  purpose 
of  selling,  bartering  or  exchanging  goods,  wares  or  mer- 
chandise in  the  city,  but  only  to  itinerant  merchants  or 
transient  vendors  of  merchandise.  The  true  meaning  of 
the  section  is  the  same  as  if  its  phrases  were  so  trans- 
I>osed  as  to  read,  "Whoever,  being  an  itinerant  merchant 
or  transient  vendor  of  merchandise,  shall  temporarily 
establish,"  etc.  Accepting,  as  we  must,  the  finding  of  the 
Appellate  Court  that  appellee  was  not  either  an  itin- 
erant merchant  or  a  transient  vendor  of  merchandise  as 
conclusive  of  those  questions,  it  is  manifest  the  validity 
or  invalidity  of  the  ordinance,  to  which  the  briefs  of 
counsel  are  largely  addressed,  is  .not  involved  in  the 
determination  of  the  question  of  the  correctness  of  the 
judgment  of  the  Appellate  Court.  It  being  established 
by  the  proofs  the  appellee  had  not  violated  either  sec- 
tion of  the  ordinance,  the  judgment  of  the  Appellate 
Court  that  the  judgment  of  the  circuit  court  should  be 
reversed  logically  and  legally  followed. 

The  judgment  of  the  Appellate  Court,  by  inadvert- 
ence, no  doubt,  adjudged  costs  in  favor  of  the  appellee 
against  the  appellant  city  and  awarded  execution  there- 
for. The  city  is  not  liable  for  costs  accruing  in  the  case. 
City  of  CarroUton  v.  Bazzette,  159  111.  284. 

The  judgment  of  the  Appellate  Court  awarding  costs 
against  the  appellant  city  and  directing  the  issuance  of 
execution  and  fee  bill  therefor  is  reversed,  otherwise  the 
judgment  appealed  from  is  affirmed. 

Judgment  reversed  in  part 
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Edwin  A.  Casey  et  al 

V. 

Charles  A.  Kimmel. 

Opinion  filed  October  IS^  1899. 

1.  Trial — right  of  court  to  permit  amendment  of  declaration  on  motion 
in  arrest— parties.  The  court  may  properly,  upon  the  hearing  of  a 
motion  In  arrest  of  judgment,  permit  the  plaintiff  to  amend  his 
declaration  so  as  to  include  as  defendants  parties  whose  names  had 
been  omitted  by  mistake  from  a  prior  amended  declaration  but 
who  appeared  and  defended  the  action. 

2.  Evidence — proof  that  grantee^s  grantors  were  in  possession  raises  a 
presumpthn  of  title  in  him.  Evidence  that  a  grantee's  predecessors 
in  title  were,  when  they  conveyed  the  property,  in  possession  under 
a  claim  of  ownership,  and  that  the  frantee  took  possession  under 
the  conveyance  to  him,  raises  a  presumption  of  title  in  him. 

3.  Ejecttment — trespasser  cannot  set  up  outstanding  title  in  stranger. 
A  mere  trespasser  cannot,  in  an  ejectment  suit  brought  against 
him,  set  up  an  outstanding  title  in  a  third  person. 

4.  Same— facts  under  which  ejectment  may  he  maintained.  One  who 
derives  title  from  an  occupant  of  land  claiming  ownership  and 
takes  possession  of  the  property,  which  he  leases  to  a  tenant, 
may  maintain  ejectment  against  trespassers  who  entered  upon  the 
premises  as  vacant  and  abandoned. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Wii4sLOW  Evans,  and  Jack  &  Tichenor,  for  appel- 
lants: 

Before  a  plaintiff  can  establish  a  title  by  conveyance 
from  an  immediate  or  remote  grantor,  based  on  the  prior 
possession  and  claim  of  ownership  of  such  grantor,  he 
must  show  that  such  immediate  or  remote  grantor  was 
in  possession  of  the  premises  in  dispute,  claiming  to  own 
the  same,  at  the  time  he  made  the  conveyance  through 
which  plaintiff  claims.  Anderson  v.  McCormick^  129  111.  316. 

While  prior  possession  amounting  to  a  visible  and  ex- 
clusive appropriation  and  use  of  a  tract  of  land  by  a  per- 
son claiming  to  own  the  same  is  evidence  of  a  fee,  it  is 
the  lowest  possible.    Keith  v.  Keith^  104  111,  397. 
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The  possession  to  raise  a  presumption  of  ownership 
in  fee  must  be  actual,  open,  notorious  and  adverse.  Jack- 
son V.  Toum,  4  Cow.  602;  2  Blackstone's  Com.  196;  Keith  v. 
EeUh,  104  ni.  397. 

The  plaintiff  must  recover  on  the  strength  of  his  own 
title.  The  defendant  can  rely  on  his  possession  in  entire 
safety,  and  unless  the  plaintiff  shows  a  good  title  the  de- 
fendant cannot  be  disturbed  in  such  possession,  no  matter 
whether  he  has  title  or  is  a  mere  intruder  and  trespasser. 
Hague  v.  Porter,  45  111.  318. 

Chas.  a.  Kimmel,  and  Philip  E.  Mann,  for  appellee: 

Prior  possession  alone  is  evidence  of  a  fee  sufficient 
as  against  a  mere  intruder.  Keith  v.  Keith,  104  111.  339. 

In  actions  of  ejectment,  and  trespass  for  injuries  to 
the  inheritance  by  a  person  claiming  title  in  fee  simple, 
proof  of  actual  possession  is  presumptive  evidence  of 
title  in  him  to  that  extent,  and  throws  upon  the  party 
contesting  ^?is  title  the  burthen  of  rebutting  the  presump- 
tion thus  raised.  Mason  v.  Park,  3  Scam.  532;  Bowman  v, 
Wettig,  39  111.  416;  Dills  v.  Hubbard,  17  id.  241;  Bank  v.  Ood- 
dard,  23  id.  607;  Coombs  v.  Hertig,  162  id.  171;  Harland  v. 
Eastman,  119  id.  22. 

•  In  actions  of  ejectment  proof  of  possession  of  land  by 
a  party  claiming  to  be  the  owner  in  fee  is  prima  fade 
evidence  of  his  ownership  and  seizin  of  the  inheritance. 
Anderson  v.  McCormick,  129  111.  308. 

The  direction  by  the  court  to  the  jury  was  proper  be- 
cause plaintiff  had  made  out  a  case  by  prima  facie  proof, 
and,  there  being  no  defense  and  no  rebutting  evidence, 
his  right  to  a  verdict  followed  as  matter  of  law.  Cothran 
V.  EUis,  125  111.  496;  Andrews'  Practice  in  Sup.  Ct.  111.  186. 

Mr:  Justice  Carter  delivered  the  opinion  of  the  court: 

In  October,  1897,  appellee  brought  ejectment  against 

Casey  and  others  to  recover  the  south  half  of  the  north 

half  of  the  north-west  quarter  of  the  north-west  quarter 


Digitized  by 


Google 


156  Casey  v.  Kimmel.  [181  III. 

of  section  22,  township  9,  north, — a  ten-acre  tract  of  land 
in  Peoria  county.  Later,  by  amendments,  the  parties 
defendant  were  changed,  except  as  to  Casey,  and  after 
the  evidence  was  heard  on  the  last  trial  the  plaintiff  dis- 
missed as  to  James  M.  Morse,  who  had  been  made  a  de- 
fendant, and  the  court  then  instructed  the  jury  to  find 
the  defendants,  Casey  and  Oglesby,  gfuilty,  etc.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  were  overruled, 
and  said  last  named  defendants  appealed. 

It  seems  that  the  last  amended  declaration  named  only 
Morse  as  defendant,  but  the  cauge  was  tried  and  defended 
by  appellants,  and,  their  names  having  been  omitted  from 
the  declaration  by  mistake,  the  court,  during  the  hearing 
of  the  motion  in  arrest  of  judgment,  permitted  the  plain- 
tiff to  amend  his  declaration  so  as  to  include  them  of 
record  as  defendants.  There  was  no  error  in  allowing 
this  amendment. 

But  it  is  contended  that  the  court  erred  in  directing  a 
verdict  for  the  plaintiff.  The  plaintiff's  title  was  derived 
by  mesne  conveyances  froin  Moses  Stringer,  who  settled 
upon  the  quarter  section  containing  the  ten  acres  in  con- 
troversy in  1838,  but  owing  to  a  defect  in  the  proof  the 
plaintiff  was  unable  to  connect  him  with  the  patent  title. 
The  evidence  showed,  however,  that  he  lived  upon  and 
improved  a  part  of  the  quarter  section  for  many  years, 
and  tended  to  prove  that  he  claimed  to  own  it,  but  there 
was  no  evidence,  specifically  applicable  to  the  tract  in 
controversy,  that  Stringer  improved  it,  claimed  to  own 
it  or  exercised  any  acts  of  ownership  over  it,  except 
that  it  was  a  part  of  the  quarter  section  the  south  half 
of  which  he  improved,  and  that  he  sold  and  conveyed  it, 
having  made  the  first  conveyance  in  1851,  in  the  chain  of 
title  which  ended  in  the  plaintiff  in  1890.  Being  unable 
to  trace  his  title  beyond  Stringer,  the  plaintiff,  to  make 
a  prima  facie  case,  sought  to  prove,  first,  that  when  said 
Stringer  conveyed  this  tract  he  was  in  possession  claim- 
ing to  own  it;  second,  that  other  intermediate  grantors, 
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when  they  conveyed,  were  in  possession  claiming  to  own 
it;  and  finally,  that  he  entered  into  possession  of  the 
same  property  under  his  deed  in  1890,  and  held  posses- 
sion of  the  same  until  appellants  intruded  and  took  pos- 
session, in  1895.  If  the  plaintiff  succeeded  in  proving 
either  of  the  propositions  mentioned  he  thereby  estab- 
lished a  priTna  facie,  cdise  and  was  entitled  to  judgment, 
unless  the  presumption  thus  raised  in  his  favor  was  over- 
come by  the  defendants.  {Anderson  v.  McCormick,  129  111. 
308;  Barger  v.  Hobhs,  67  id.  592;  Herbert  v.  Herbert,  Breese, 
354;  Mason  v.  Park,  3  Scam.  532;  Keith  v.  Keith,  104  111.  397; 
DeWitt  V.  Bradburi/,  94  id.  446;  Boumian  v.  Wettig,  39  id.  416; 
Metropolitan  Bank  v.  Godfrey,  23  id.  579;  Coombs  v.  Hertig, 
162  id.  171;  Ilarland  v.  Eastman,  119  id.  22.)  Appellants 
had  no  title  whatever,  but  claimed  that  the  land  was 
vacant  and  unoccupied,  had  been  abandoned,  and  that 
they  were  entitled  to  hold  it  against  the  plaintiff, — first, 
because  he  had  failed  to  prove  title  in  himself;  and  sec- 
ond, because  they  had  proved  title  in  fee  in  a  third  per- 
son. They  did  not  claim  under  nor  connect  themselves 
with  the  title  of  such  third  person  in  any  way.  Being 
mere  trespassers  and  without  title  appellants  could  not 
set  up  an  outstanding  title  in  another.  Anderson  v.  Gray, 
134111.550. 

Without  considering  whether  or  not. the  possession  of 
Moses  Stringer  was  sufficiently  proved,  we  are  of  the 
opinion  that  the  evidence  showed  that  Lowell  Harrison, 
a  subsequent  grantor  in  appellee's  chain  of  title,  was,  at 
the  time  he  conveyed,  in  possession  and  claiming  to  own 
the  land;  also,  that  after  appellee  purchased,  in  1890,  he 
leased  it  to  one  Schwartz  for  a  period  of  five  years  end- 
ing January,  1896;  that  Schwartz  took  possession  as  ap- 
pellee's tenant  and  cultivated  a  part  of  the  ground,  and 
then,  with  the  consent  of  appellee,  assigned  the  lease  to 
one  Gilbert,  who  laid  out  the  tract  into  lots,  with  streets 
running  through  it,  and  put  up  signs  showing  the  names 
of  the  streets,  and  that  appellee's  possession  was  thus 
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established.  There  were  remnants  of  an  old  fence  on  the 
land.  In  July,  1895,  Morse,  with  a  force  of  men,  went 
upon  the  premises  and  built  a  wire  fence,  and  soon  after 
Casey  took  possession  and  leased  to  Oglesby, — ^whether 
by  the  connivance  of  Morse  does  not  appear,  but,  in  any 
event,  without  any  right  whatever,  so  far  as  the  evidence 
disclosed.  We  are  of  the  opinion  that  under  this  state  of 
the  proof  appellee  was  entitled  to  a  verdict  in  his  favor, 
and  that  any  other  verdict  would  necessarily  have  been 
set  aside. 

The  instruction  to  find  for  the  plaintiff  was  properly 
given,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed^ 


The  Milwaukee  Mechanics'  Insurance  Company 

V. 

R.  J.  Graham,  for  use,  etc. 

Opinion  filed  October  IS,  1899. 

1.  Insurance — in  absence  of  payment  of  premium  a  promise  to  pay 
is  essential  if  policy  is  not  delivered,  A  binding-  contract  of  insurance 
is  not  effected  when  there  is  neither  a  delivery  of  the  policy,  pay- 
ment or  tender  of  the  premium,  nor  a  promise  to  pay  it. 

2.  Appeals  and  er;rors— lo/icn  erroneous  modification  of  instruction 
is  not  prejvdicial.  The  modification  of  an  instruction  so  as  to  ex- 
clude the  right  of  a  party  to  make  a  valid  parol  contract  of  insur- 
ance by  promising-  to  pay  the  premium  is  not  prejudicial,  if  no 
promise  is  shown  and  the  property  was  covered  by  other  insurance. 

3.  Same — errors  not  contributing  to  verdict  are  not  ground  for  reversal. 
A  verdict  right  upon  the  facts  found  will  not  be  disturbed  for 
errors  in  g"iving-  and  refusing-  instructions  which  could  not  have 
contributed  to  the  verdict. 

.   Milwaukee  Mechanics*  Ins.  Co.  v.  Oraham,  80  111.  App.  549,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Pike  county;  the  Hon.  T.  N.  Mehan,  Judge,  pre- 
siding. 
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E.  A.  Perry,  for  appellant. 
Matthews  &  Grigsby,  for  appellee. 

Per  Curiam:  After  a  careful  consideration  of  this 
case  we  have  come  to  the  same  conclusion  and  entertain 
the  same  views  as  are  expressed  in  the  opinion  of  the 
Appellate  Court,  delivered  by  Mr.  Justice  Harker.  That 
opinion  will  therefore  be  adopted  as  the  opinion  of  this 
court  also.     It  is  as  follows: 

"Appellee  is  the  owner  of  a  fruit  evaporating  plant 
at  Pittsfield,  Illinois.  On  the  27th  of  October,  1897,  C.  K. 
Graham,  his  operating"  manager,  procured  from  P.  W. 
Niebur,  agent  of  the  Milwaukee  Mechanics*  Insurance 
Company,  a  fire  insurance  policy  on  the  machinery  and 
fruit  on  hand.  The  policy  was  delivered  but  the  premium 
was  not  paid,  the  agent  declining  to  receive  it  until  he 
should  learn  from  the  company  whether  it  would  carry 
the  risk.  It  was  provided  in  the  policy  that  the  contract 
should  become  void  if  other  insurance  on  the  property 
should  be  procured  without  consent  of  the  company,  and 
that  the  policy  might  be  canceled  at  any  time  by  giving 
five  days'  notice.  On  the  30th  of  October  Niebur  received 
notice  from  the  company  that  it  would  not  carry  the  risk, 
and  directing  him  to  cancel  the  policy.  He  at  once  sent 
a  note  to  C.  K.  Graham  informing  him  that  his  company 
declined  the  risk  and  requesting  him  to  procure  other 
insurance.  Graham,  at  noon  of  the  same  day,  called  at 
the  office  of  E.  A.  Burk,  another  insurance  agent,  showed 
the  note  to  him,  'gave  him  the  particulars,'  and  asked 
him  if  he  could  write  the  risk  in  some  company  repre- 
sented by  him.  Burk  replied  that  he  thought  he  could, 
whereupon  Graham  left  the  office,  promising  to  call 
again.  Burk  at  once  wrote  a  policy  in  the  Hanover 
Insurance  Company  of  New  York  on  one  of  the  blanks 
furnished  him,  with  the  signatures  of  the  president  and 
secretary,  covering  the  property  from  October  30  to  No- 
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vember  30, 1897,  countersigned  it  himself  and  entered  it 
in  his  register  of  policies.  The  policy  was  not  delivered 
to  Graham,  the  premium  was  not  paid  by  him,  nor  did 
he  promise  to  pay  it.'  That  night  the  property  was  de- 
stroyed by  fire.  This  suit  was  commenced  against  ap- 
pellant on  the  first  named  policy,  and  was  defended  upon 
the  ground  that  Graham  had  waived  his  right  to  have 
the  policy  continue  in  force  five  days  after  notice  of  can- 
cellation, and  that  the  policy  became  void  by  reason  of  a 
contract  of  insurance  effected  with  the  agent  of  the  Han- 
over Insurance  Company. .  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  against  the  appellant  for  the  full 
amount  named  in  the  policy. 

"It  is  clear  that  the  right  of  appellee  to  recover  de- 
pends entirely  upon  whether  he  consummated  a  contract 
of  insurance  with  the  Hanover  Insurance  Company.  By 
its  own  terms  the  policy  sued  on  was  to  continue  in  force 
for  five  days  after  cancellation  unless  other  insurance 
was  effected.  The  risk  was  with  appellant,  within  the 
five  days,  up  to  the  instant  it  should  be  assumed  by  an- 
other company  and  agreed  to  by  the  insured. 

"While  it  is  not  necessary,  in  order  to  hold  an  insur- 
ance company  to  liability  for  a  loss,  that  the  policy  shall 
have  been  delivered  or  the  premium  paid,  in  a  case  where 
the  policy  has  not  been  delivered  nor  the  premium  paid 
or  tendered  a  promise  to  pay  the  premium  is  necessary. 
Without  a  promise  to  pay  for  the  insurance  the  under- 
taking of  the  compahy  would  be  nudum  pactum. "  It  is 
fundamental  that  unless  the  parties  have  come  to  an 
agreement  as  to  the  terms  of  their  contract,  so  that  noth- 
ing remains  to  be  done  but  to  execute  what  has  been 
agreed  upon,  the  contract  is  still  incomplete  and  of  no 
binding  force  upon  either  party.  We  can  see  no  reason 
for  departing  from  that  familiar  rule  in  the  law  of  con- 
tracts in  a  case  where  the  parties  were  negotiating"  over 
a  contract  of  insurance.  In  the  case  at  bar  there  was 
neither  a  delivery  of  the  policy,  a  payment  of  the  pre- 
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mium,  a  tender  of  the  premium  nor  a  promise  to  pay. 
The  matter  was  in  an  incomplete  condition  at  the  time 
of  the  fire,  and  there  was  no  such  contract  effected  as 
could  render  the  Hanover  company  liable. 

"The  trial  court  entertained  the  view  that  in  order  to 
render  a  contract  of  insurance  valid  and  binding,  a  de- 
livery of  a  policy,  a  payment  of  the  premium  or  a  tender 
of  it  is  necessary,  and  so  told  the  jury  in  modified  in- 
structions. That,  of  course,  was  erroneous.  The  right 
to  make  a  parol  contract  of  insurance  is  recognized  by 
our  courts,  and  the  contract  may  be  completed  by  the 
mere  promise  of  the  insured  to  pay  the  premium.  But 
as  there  was  not  even  a  promise  made  to  the  agent  of 
the  Hanover  company  to  pay  the  premium,  and  we  are 
clearly  of  the  opinion  that  the  policy  of  appellant  was 
in  force  at  the  time  of  the  fire,  no  harm  resulted  from  the 
modification  of  those  instructions. 

"The  judgment  is  right,  and  no  such  error  intervened 
as  would  justify  a  reversal." 

The  trial  court  submitted  the  following  question  of 
fact,  which  the  jury  answered  in  the  negative,  viz. :  "Did 
E.  A.  Burk,  as  agent  of  the  Hanover  Insurance  Company, 
subsequent  to  the  issuing  of  the  policy  sued  on  and  prior 
to  the  alleged  loss,  agree-with  the  plaintiff,  or  some  one 
for  him,  to  issue  a  policy  in  the  said  Hanover  company 
on  the  property  covered  by  the  policy  sued  on?"  In  view 
of  this  finding  of  fact  the  alleged  errors  in  giving  and 
refusing  to  give  certain  instructions  could  not  have  con- 
tributed to  the  verdict,  which  verdict  was  right  upon  the 
facts  found,  and  should  not  be  disturbed  even  if  such 
errors  were  conceded. 

The  judgment  of  the  Appellate  Court  is  aflSrmed. 

Judgment  afflrmed. 
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Prances  A.  Gadwood  et  al. 

181    168 

188   811  V. 


\^  ^6|  James  Kerr  et  al. 


86a  183 


Opinion  filed  October  IS,  1899. 

1.  Practice— sfd ion  7S  of  Practice  act  construed.  The  requirement 
of  section  72  of  the  Practice  act,  that  "authenticated  copies  of 
records  of  jud laments,  orders  and  decrees  appealed  from"  shall  be 
filed  In  the  office  of  the  clerk  of  the  Supreme  Court  or  Appellate 
Court  before  the  second  day  of  the  succeeding-  term,  is  not  com- 
plied with  by  filing-  within  tl^e  time  prescribed  an  authenticated 
copy  of  the  decree  or  judgment  order  merely,  but  a  transcript  of 
the  record,  or  what  purports  to  be  a  transcript,  must  be  filed,  in 
default  of  which  the  court  is  without  power,  after  the  second  day 
of  the  term,  to  permit  a  complete  record  to  be  filed. 

2.  Same— 6*7/  of  exceptions  cannot  he  taken  to  proceedings  of  AppeUate 
Court  A  bill  of  exceptions  cannot  be  taken  to  review  a  decision 
of  the  Appellate  Court  made  in  the  exercise  of  its  jurisdiction  as 
a  court  of  error.     {Pardridge  v.  Morgenihau,  157  111.  395,  followed.) 

3.  Same — appeal  is  properly  dismissed  if  transcript  is  not  filed  in  lime. 
An  appeal  is  properly  dismissed  upon  the  appellant's  failure  to  file, 
within  the  time  prescribed,  the  transcript  of  the  record  required 
by  section  72  of  the  Practice  act  or  to  obtain  an  extension  of  time 
in  which  to  file  it. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Murray  P.  Tuley, 
Judge,  presiding^. 

William  T.  Blair,  for  appellants. 

Sherman  &  Burtt,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  appellees  obtained  a  decree  of  foreclosure  and 
sale  in  the  circuit  court  of  Cook  county,  from  which  the 
appellants  took  an  appeal  to  the  Appellate  Court  and 
within  the  time  fixed  by  statute  had  their  cause  dock- 
eted, but  filed  within  that  time  only  a  transcript  of  an 
order  setting^  aside  a  decree  of  sale,  and  of  a  subsequent 
decree  of  sale,  and  the  order  allowing  the  appeal  and  the 
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appeal  bond.  Subsequently,  and  after  the  second  day 
of  the  term  of  the  Appellate  Court,  the  appellants  sug- 
gested a  diminution  of  the  record,  and  moved  in  that 
court  for  leave  to  file  a  complete  record  instanter.  The 
motion  was  denied,  and  the  court  on  its  own  motion 
entered  judgment  dismissing  the  appeal,  and  for  costs 
against  appellants.  This  decision  of  the  Appellate  Court 
is  assigned  for  error  by  appellants  on  this  appeal. 

The  72d  section  of  the  Practice  act  provides  that  "au- 
thenticated copies  of  records  of  judgments,  orders  and 
decrees  appealed  from  shall  be  filed  in  the  oflJce  of  the 
clerk  of  the  Supreme  Court  or  of  the  Appellate  Court,  as 
the  case  may  be,  on  or  before  the  second  day  of  the  suc- 
ceeding term,  *  *  *  otherwise  the  said  appeal  shall 
be  dismissed,  unless  further  time  to  file  the  same  shall 
have  been  granted  by  the  court  to  which  said  appeal 
shall  have  been  taken,  upon  good  cause  shown."  The 
contention  of  appellants  is,  that  the  statute  is  complied 
with  by  filing  within  the  time  prescribed  an  authenti- 
cated copy  of  the  decree  or  judgment  order  merely,  and 
that  this  having  been  done  by  appellants  it  was  error 
not  to  allow  them  to  file  the  complete  record  after  the 
time  limited  by  the  statute,  and  to  dismiss  their  appeal. 
We  cannot  agree  to  this  construction  of  the  statute.  "Au- 
thenticated copies  of  judgments,  orders  and  decrees  ap- 
pealed from,"  mean  authenticated  copies  of  the  records 
made  in  the  cause  in  which  the  judgment  or  decree  ap- 
pealed from  is  rendered.  This  is  the  construction  which 
the  bench  and  bar  of  this  State  have  always  placed  upon 
this  statute.  {Patterson  v.  Stewart,  104  111.  104;  Pardridgey, 
Morgenthau,  157  id.  395;  Rowan  v.  Boioles,  25  id,  97;  Stevison 
V.  Earnest,  80  id.  513;  Freeland  v.  Board  of  Supervisor's  of 
Jasper  County,  27  id.  303;  Cook  v.  Cook,  104  id.  98.)  In  the 
latter  case  this  court  said,  that  "if  the  appellant  was 
unable  within  that  time"  (the  time  limited  by  the  statute) 
"to  procure  a  complete  transcript,  then  he  should  have 
filed  a  transcript  of  so  much  of  the  record  as  could  be 
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obtained,  and  within  the  time  so  prescribed  for  filing  the 
same  should  have  made  an  application  for  an  extension 
of  time  to  complete  the  record."  In  the  case  at  bar  the 
application  for  leave  to  file  the  transcript  of  record  was 
not  made  until  after  the  second  day  of  the  term,  when 
the  court  had  no  power  to  allow  the  record  to  be  filed. 

It  must  not  be  understood  by  what  has  been  said  that 
the  court,  on  appeal,  has  no  power  after  the  second  day 
of  the  term  to  allow  a  supplemental  or  additional  tran- 
script of  portions  of  the  record  to  be  filed  which  have 
been  omitted  from  the  original  transcript,  but  only  that 
that  which  purports  to  be  the  transcript  of  the  record 
must  be  filed  within  the  time  fixed  by  the  statute,  or  within 
such  further  time  as  shall  have  been  granted  by  the  court. 
So  far  as  the  practice  in  this  court  is  concerned,  what 
the  transcript  should  contain  is  indicated  by  its  rules  of 
practice  in  force  November  4,  1897.  The  transcript  filed 
within  the  statutory  time  in  the  case  at  bar  in  the  Ap- 
pellate Court  did  not  purport  to  be  anything  more  than 
an  authenticated  copy  of  the  order,  and  the  decree  before 
mentioned,  and  of  the  appeal  bond.  If  appellants  were 
unable,  for  any  sufficient  reason,  to  obtain  a  transcript 
of  the  record  in  the  case,  they  should,  before  the  expira- 
tion of  the  time  for  filing,  have  applied  to  the  court  for 
leave  to  file  the  transcript  or  for  an  extension  of  time 
in  which  to  file  it.  This  they  did  not  do,  and  their  appeal 
was  properly  dismissed.  But  even  if  the  Appellate  Court 
had  the  power  to  grant,  in  the  exercise  of  its  discretion, 
the  leave  asked,  it  does  not  follow  that  this  court  has 
the  power  to  review  its  decision  in  refusing  such  leave. 
No  bill  of  exceptions  can  be  taken  to  the  proceedings 
of  that  court,  and  we  can  only  review  the  record  as  it 
comes  to  us.  No  further  discussion  of  this  branch  of  the 
question  is  necessary  than  that  given  to  it  in  Pardridge 
V.  Morgenthau,  157  111.  395. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Christian  Kuglin 

V. 

Frederick  Bock. 

Opinion  filed  October  IS,  1899. 

Boundaries — original  monuments  are  better  evidence  tJian  field  noteSj 
maps  or  plots.  Monuments  of  the  orig-inal  survey  are  more  satis- 
factory evidence  of  the  boundaries  of  city  lots  than  field  notes, 
maps  or  plats. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Jesse  Holdom,  Judge,  presiding. 

GoLDZiER  &  RoDGERS,  for  appellant. 

Kerr  &  Barr,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Kuglin  brought  ejectment  against  Bock  to  recover 
part  of  lot  43  in  Benjamin  Johnson's  subdivision  of  the 
south-east  quarter  of  the  south-east  quarter  of  section  4, 
township  38,  north,  range  14,  east,  in  Cook  county.  Trial 
by  jury  was  waived,  and  the  court  found  the  defendant 
not  guilty  and  entered  judgment  accordingly.  Kuglin 
appeals. 

Kuglin,  who*had  owned  lots  43  and  44  for  several  years 
and  resided  upon  lot  43,  sold  and  conveyed  to  Bock,  in 
1880,  lot  44,  which  adjoined  lot  43  on  the  south.  Kuglin 
and  Bock  measured  the  lot  sold  with  a  tape  line,  which 
lot  was  twenty -five  feet  front  by  one  hundred  and  twenty- 
five  feet  in  depth,  and  fixed  the  boundaries  in  accordance, 
as  the  evidence  tends  to  prove,  with  the  stakes  set  by  the 
surveyor  in  laying  out  the  subdivision.  Bock  erected  a 
dwelling  house  on  the  lot  so  staked  off  a  few  weeks  after 
the  purchase.  Kuglin  observed  the  location  and  the  work 
on  the  house  from  day  to  day,  but  made  no  objection.  In 
1894,  after  a  survey,  he  brought  this  suit,  alleging  that 
Bock*s  house,  fence  and  barn  were  in  part  located  on  his 
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lot  43, — that  they  extended  over  on  lot  43  from  three  to 
five  feet.  Bock's  defense,  as  set  up  in  his  several  pleas, 
was,  that  he  was  not  guilty;  that  he  was  not  in  posses- 
sion of  said  alleged  part  of  lot  43,  and  that  Kuglin  was 
estopped  by  his  conduct  from  claiming"  the  premises  in 
controversy.  The  issues  tried  were  made  up  on  these 
pleas. 

The  arguments  of  counsel  have  been  devoted  chiefly 
to  the  question  raised  on  the  trial  by  the  plaintiff, — ^that 
ejectment.cannot  be  defeated  by  estoppel  inpaiSy  but  that 
such  a  defense  can  be  availed  of  only  in  equity, — and  ref- 
erence is  made  to  St  Louis  Stock  Yards  v.  Wiggins  Ferry  Co. 
102  111.  514,  Same  v.  Same,  112  id.  384,  Winslotv  Y.Cooper,  104 
id.  235,  Baltimore  and  Ohio  and  Chicago  Railway  Co.  v.  Illinois 
Central  Railroad  Co.  137  id.  9,  Linnertz  v.  Dorway,  175  id.  508, 
and  other  cases.  Reference  is  also  made  to  cases  decid- 
ing that  parties  may  settle  disputed  boundary  lines  and 
agree  upon  a  line  between  their  lands,  and  that  such  an 
agreement  may  rest  in  parol,  and  when  proved  in  eject- 
ment the  line  agreed  upon  will  prevail,  even  over  the 
true  line.  But  we  deem  it  unnecessary  to  follow  counsel 
upon  these  questions,  for  the  reason  that  we  are  unable 
to  find  that  the  judgment  is  against  the  evidence,  or  the 
weight  of  it,  upon  the  question  raised  as  to  the  true  line 
between  th?  two  lots.  The  burden  was  upon  the  plaintiff, 
Kuglin,  to  prove  title  in  himself  to  the  strip  in  contro- 
versy by  showing  it  was  part  of  lot  43,  and  this  he  did 
not  do,  unless  the  survey  made  by  his  principal  witness 
was  shown  to  be  correct.  It  appears,  however,  in  mak- 
ing this  survey  he  began  at  a  notch  or  mark  made  upon 
the  curb  by  some  other  surveyor  and  followed  the  field 
notes  of  such  other  surveyor,  and  there  was  no  evidence 
that  they  were  correct.  The  evidence  tends  strongly  to 
prove  that  the  house,  barn  and  fence  of  Bock  were  alto- 
gether on  lot  44  as  the  lots  were  located  by  the  original 
survey  shown  by  the  stakes  of  such  survey.  It  is  well 
settled  that  monuments  of  the  original  survey  are  more 
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satisfactory  evidence  of  the  boundaries  of  city  lots  than 
field  notes,  maps  or  plats.  City  of  Decatur  v.  NiedermeyeVj 
168  111.  68,  and  cases  there  cited. 

The  judgment  is  right  and  must  be  afllrmed. 

Judgment  affirmed. 


W.  Bailey  Rexroat 

V. 

David  K.  Vaughn. 

Opinion  filed  October  13,  1899. 


Deeds — evidence  must  be  dear  to  warrant  reformation  of  deed  to  in- 
clude land  not  covered.  A  deed  will  not  be  reformed,  in  equity,  on 
the  ground  of  mutual  mistake,  so  as  to  include  land  not  covered  by 
it,  in  the  absence  of  clear  and  satisfactory  evidence. 

Appeal,  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

H.  G.  Whitlock,  for  appellant. 

R.  W.  Mills,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellant,  Rexroat,  brought  his  bill  in  the  court  be- 
low to  reform  a  deed  so  as.  to  include  in  it  a  thirty-acre 
tract  which  he  alleges  he  purchased,  with  other  lands, 
from  appellee,  Vaughn,  and  which  was  by  mistake  omit- 
ted from  the  deed.  Vaughn's  defense  was,  that  he  had 
not  sold  or  agreed  to  convey  to  Rexroat  said  thirty  acres, 
but  that  Rexroat  had  obtained  from  him  the  rest  of  his 
lands  (about  one  hundred  and  thirty-eight  acres)  for  an 
inadequate  consideration  and  while  he  was  intoxicated, 
which  intoxication  he  alleged  was  induced  by  Rexroat. 

The  substance  of  the  case  is,  that  in  1888  Vaughn,  then 
twenty-two  years  old,  inherited  from  his  father  one  hun- 
dred and  twenty  acres  of  land  in  Morgan  county  and  f  orty- 
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eight  acres  in  Cass  county.     Thirty  acres  of  said  one 
hundred  and  twenty  acres,  and  the  forty-eight  acres,  were 
assigned  to  the  widow  as  her  homestead  and  dower,  and 
appellee  came  into  possession  of  the  rest — ^ninety  acres. 
Rexroat  owned  and  lived  upon  a  large  farm  adjoining, 
and  he  and  appellee,  both  addicted  to  strong  drink,  be- 
came friendly  and  intimate,  and  frequently  went  together 
to  the  city  of  Jacksonville,  where  they  patronized  saloons 
liberally  and  often  returned  home  in  a  state  of  intoxica- 
tion.    Rexroat  loaned  money  to  Vaughn,  which  Vaughn 
squandered.  Vaughn  had  also  become  indebted  to  others, 
which  indebtedness  was  in  part  secured  by  a  mortgage 
and  part  by  judgment  liens.     While  thus  financially  in- 
volved and  pursuing  a  course  of  reckless  dissipation,  the 
evidence  shows  that  Vaughn  desired  to  sell  his  lands  and 
offered  them  for  sale  to  other  parties  besides  Rexroat, 
and  finally,  in  pursuance  of  a  verbal  agreement,  did  con- 
vey to  Rexroat  said  ninety  acres  and  said  forty-eight 
acres  in  consideration  of  the  satisfaction  of  a  mortgage 
for  $1500,  dated  March  22,  1889,  and  a  certificate  of  re- 
demption of  $960,  dated  September  20,  1890,  and  of  the 
payment  of  $3485  in  cash,  but  whether  or  not  the  thirty- 
acre  tract  was  by  the  agreement  of  sale  to  have  been 
included  in  the  transfer  is  not  altogether  clear  from  the 
evidence.   Rexroat  testified  that  it  was,  and  that  he  sup- 
posed it  was  described  with  the  other  lands  in  the  deed, 
and  did  not  know  that  it  was  omitted  until  long  after- 
ward, when  he  had  an  abstract  prepared.   Vaughn  testi- 
fied it  was  not  included  in  the  agreement  of  sale,  and  that 
by  the  agreement  the  crops  on  the  land  were  reserved  to 
him,  but  that  Rexroat  took  possession  and  kept  them. 
Several  witnesses  testified  that  Vaughn  had  said,  soon 
after  the  transaction,  that  he  had  sold  all  of  his  land  to 
Rexroat  and  that  the  latter  had  dealt  honorably  with 
him.  The  evidence  shows  that  the  consideration  paid  was 
inadequate  for  all  of  the  land,  includirig  the  thirty-acre 
tract,  although  part  of  it  was  encumbered  by  the  life 
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estate  of  the  widow  of  Vaughn's  father  for  dower.  The 
scrivener  who  drew  the  deed  did  not  testify,  nor  does  it 
appear  how  he  obtained  the  description  of  the  property 
which  he  included  in  the  deed,  nor  what  the  circum- 
stances were  that  attended  the  preparation,  execution 
and  delivery  of  the  deed.  Rexroat  testified  that  the  ver- 
bal contract  was  that  he  was  to  pay,  and  that  he  did 
pay,  $6000  for  all  the  land,  including  the  thirty  acres, 
but  not  that  he  was  to  pay  any  particular  price  per  acre. 
The  evidence  shows  that  the  ninety  acres  were  worth 
substantially  this  amount  without  the  matured  crop. 

Upon  this  evidence  we  are  asked  to  find  that  the 
solemn  contract  of  the  parties,  as  evidenced  by  the  deed, 
is  not  the  real  contract,  but  that  by  the  mutual  mistake 
of  the  parties  it  failed  to  convey  all  the  lands  actually 
sold  by  Vaughn  and  paid  for  by  Rexroat.  The  evidence 
is  too  uncertain  and  contradictory  to  authorize  such  a 
finding.  The  rule  is,  that  to  authorize  a  court  of  equity 
to  reform  a  written  agreement  or  a  deed  of  conveyance 
between  parties  on  account  of  mistake,  the  mistake  must 
be  that  of  both;  and  must  be  proved  by  clear  and  satis- 
factory evidence,  and  until  the  mistake  is  satisfactorily 
shown  the  written  instrument  will  be  presumed  to  state 
correctly  the  intention  of  the  parties.  (McDonald  v.  Star- 
key,  42  111.  442;  Sutherland  v.  Sutherland,  69  id.  481;  Cleary 
V.  Babcock,  41  id.  271.)  The  evidence  in  the  case  at  bar  is 
not  sufficiently  clear  and  satisfactory  to  authorize  a  court 
of  equity  to  reform  the  deed.  The  decree  asked  for  would, 
of  course,  in  effect,  be  equivalent  to  a  decree  for  a  specific 
performance  of  the  contract  to  convey  the  thirty  acres 
for  the  consideration  paid.  We  are  satisfied  that  a  court 
of  equity  would  not  be  justified  in  granting  such  relief 
upon  the  evidence  in  this  case. 

The  decree  of  the  circuit  court  is  right  and  must  be 
affirmed.  j^^^^^  affirmed. 
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John  J.  Wilson 

V. 

Alfred  Lowmaster. 
Opinion  filed  October  IS,  1899, 

1.  Judicial  sales— ^^icn  service  of  notice  of  jvdgmmt  against  dece- 
dent is  ins^ffic^ent  to  authorize  execution  sale.  An  execution  sale  of  the 
lands  of  a  decedent,  made  upon  written  notice  to  the  heirs  under 
section  39  of  the  act  on  judgments,  as  amended  in  1875,  (Laws  of 
1875,  p.  86,)  is  invalid,  where  the  notice  to  one  of  the  resident  heirs 
was  not  personally  served  or  sent  by  mail,  but  was  delivered  to  a 
member  of  her  family. 

2.  Evidence— pZain^iJf  in  ejectment  relying  on  an  execution  sale  must 
prove  compliance  with  statiUe,  A  plaintiff  in  ejectment  claiming"  under 
an  execution  sale  of  the  land  qf  a  decedent  ma^e  upon  notice  to 
the  heirs  un<\er  section  39  of  the  act  on  judgments,  has  the  burden 
of  showing  that  the  notice  was  given  as  required  by  statute. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the 
Hon.  Prank  K.  Dunn,  Judge,  presiding. 

Neal  &  Wiley,  for  appellant. 

James  W.  &  Edward  C.  Craig,  (Henley  &  Henley, 
of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  an  action  of  ejectment  brought  by  the  appel- 
lant, against  the  appellee,  to  recover  a  tract  of  land  in 
Coles  county.  There  was  a  judgment  for  the  defendant 
and  the  plaintiff  appealed. 

In  the  lifetime  of  Harvey  B.  Worley,  who  was  the 
owner  of  the  land.  Charity  Wilson  obtained  a  judgment 
against  him  for  $1500.  After  his  death  Amanda  T. Worley 
was  his  administratrix  and  settled  his  estate  and  was 
discharged.  After  her  discharge  Charity  Wilson  gave  to 
her,  as  such  administratrix,  in  pursuance  of  section  39  of 
the  act  relating  to  judgments,  (Hurd's  Stat.  1897,  p.  983,) 
written  notice  of  the  existence  of  the  judgment  against 
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her  intestate,  in  order  that  she  might  have  execution 
issued  upon  the  judgment.  After  the  expiration  of  the 
three  months  as  provided  by  the  statute,  execution  was 
issued  upon  the  judgment  and  the  land  in  question  was 
levied  upon  and  sold  to  the  plaintiff.  Afterward,  learn- 
ing that  the  estate  had  been  settled  and  that  the  admin- 
istratrix had  been  discharged  before  the  notice  was  given, 
Charity  Wilson  by  her  motion  caused  the  sale  to  be  set 
aside  by  the  court  and  thereupon  undertook  to"  give  no- 
tice of  her  said  judgment  to  the  heirs-at-law  of  the  said 
Harvey  B.  Worley,  as  provided  in  said  section  39  in  cases 
where  there  is  no  executor  or  administrator  of  the  estate. 
Said  section  provides  for  the  sale  of  the  real  estate  of 
the  judgment  debtor  without  reviving  the  judgment,  up- 
on execution  to  be  issued  after  the  expiration  of  twelve 
months  after  his  death,  but  that  no  sale  shall  be  made 
on  such  execution  "until  the  person  in  whose  favor  the 
judgment  or  decree  is  sought  to  be  enforced  shall  give 
to  the  executor  or  administrator,  or,  if  there  be  neither, 
the  heirs  of  the  deceased,  at  least  three  months'  notice 
of  the  existence  of  such  judgment  or  decree  before  issu- 
ing execution  or  proceeding  to  sell,  which  notice  shall 
be  in  writing  when  the  parties  required  to  be  notified 
reside  or  may  be  found  within  the  State  and  their  place 
of  residence  known,  otherwise  publication  notice  shall 
be  given  in  the  manner  directed  for  chancery  proceed- 
ings in  sections  12  and  13  of  an  act  entitled  *An  act  to 
regulate  the  practice  in  courts  of  chancery,'  approved 
March  15,  1872." 

The  aflSdavit  of  the  plaintiff  was  filed  with  the  clerk 
of  the  court,  stating  the  names  and  residence  of  the  heirs 
of  Harvey  B.  Worley,  in  attempted  compliance  with  sec- 
tion 12  of  chapter  22  of  the  Revised  Statutes,  relating  to 
notice  in  chancery  practice.  Notice  was  then  given  to 
the  non-resident  heirs  by  publication  and  mail,  which 
appellee  contends  was  not  given  as  the  statute  requires; 
but  as  we  have  reached  the  conclusion  that  the  notice 
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to  one  of  the  resident  heirs  was  insuflScient  we  need  not 
consider  whether  the  notice  to  the  others  was  sufficient 
or  not.  Upon  the  second  execution  sale  appellant  pur- 
chased and  obtained  a  sheriff's  deed. 

The  evidence  shows  that  Edna  Curry  was  one  of  the 
heirs  and  that  she  resided  at  Ashg'rove,  in  this  State, 
and  that  the  plaintiff  went  to  her  place  of  residence 
and  delivered  the  written  notice,  or  a  copy  thereof,  to 
"a  member  of  her  family."  The  evidence  shows  nothing 
more  than  this  as  to  notice  to  her.  Under  the  statute  no 
execution  could  issue  until  written  notice  had  been  given 
to  her,  as  she  resided  in  this  State.  The  service  of  this 
notice  should  have  been  personal.  {Chicago  and  Alton  Bail- 
road  Co,  V.  Smith,  78  111.  96.)  The  statute  makes  no  pro- 
vision for  the  service  of  such  a  notice  by  delivering  it 
to  a  third  person,  though  a  member  of  her  family,  nor 
for  any  form  of  substituted  service,  and  no  presumption 
arises  that  she* received  it.  Whether,  in  the  absence  of 
evidence  to  the  contrary,  such  a  presumption  would  arise 
as  to  other  heirs,  residents  of  this  State,  to  whom  writ- 
ten notices  were  sent,  in  letters*  properly  stamped  and 
addressed,  through  the  mails,  it  is  not  necessary  to  con- 
sider, for  the  reason  that  the  failure  to  give  the  required 
notice  to  one  of  the  heirs  was  a  failure  to  comply  with  a 
statutory  condition  necessary  to  the  validity  of  the  exe- 
cution and  sale.  It  is  only  by  statute  that  an  execution 
can  issue  in  such  a  case,  and  It  can  issue  and  have  force 
only  upon  compliance  with  the  statute.  The  plaintiff 
could  recover  only  upon  the  strength  of  his  own  title, 
and  the  burden  was  on  him  .to  prove  that  the  notice  was 
given  as  required  by  the  statute.     In  this  he  failed. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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William  A.  Gray  ]i8i     173, 

V. 

Eliot  Callender. 

Opinion  filed  October  ISy  1899. 

L  Propositions  of  law— a  proposition  of  law  should  not  ignore  the 
emdence.  A  proposition  asked  to  be  held  as  the  law  of  the  case  is 
properly  refused  when  it  ig-nores  a  part  of  the  evidence. 

2.  Same — o  proposition  of  law  not  applicable  to  the  facts  found  by  the 
court  is  properly  refused.  A  proposition  requested  to  be  held  as  law 
in  the  decision  of  the  case  is  properly  refused  when  not  applicable 
to  the  facts  as  found  by  the  court. 

3.  Assumpsit — when  action  lies  for  money  had  and  received.  An  ac- 
tion for  money  had  and  received  lies  in  favor  of  one  who  paid  money 
against  another  who  received  it,  with  the  mutual  understanding 
that  it  be  applied  to  a  particular  purpose,  where  the  person  re- 
ceiving it  failed  to  apply  it  to  the  agreed  purpose  but  paid  it  to  a 
third  person  who  had  no  right  to  it. 

Gray  v.  Callendery  81  111.  App.  547,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  T.  M.  Shaw,  Judge, 
presiding". 

Gray,  the  appellant,  purchased  real  estate  in  Peoria 
of  one  VanMarter,  for  which  he  gave  his  five  promissory 
notes,  of  $4000  each,  secured  by  mortgage  on  said  real 
estate.  Callender,  the  appellee,  who  was  a  banker  and 
real  estate  agent,  was  VanMarter's  agent  in  the  transac- 
tion, and  held  the  notes  and  mortgage,  and  collected  from 
Gray  and  credited  on  the  notes  the  interest  for  the  first 
year.  Callender,  at  VanMarter's  request,  had  endeavored 
to  sell  or  to  borrow  money  on  the  notes  but  had  not  yet 
done  so,  when  early  in  January,  1894,  VanMarter  came  to 
Peoria  and  took  the  notes  into  his  own  hands  but  left  the 
mortgage  and  insurance  policies  in  the  hands  of  Callen- 
der. Soon  after,  in  the  same  month,  VanMarter  wrote 
Callender  from  New  York  to  make  no  further  effort  to 
dispose  of  the  notes,  saying  that  he  had  arranged  to  put 
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them  up  as  collateral.  Afterward,  in  November,  1894, 
Callender  sent  two  notices  to  Gray,  the  first  to  the  effect 
that  the  interest  ($1200)  was  due  on  the  notes,  and  the 
second  that  one  of  the  notes  and  the  interest  would  be 
due  November  16.  Gray  responded  to  the  notices  and 
went  to  Callender's  office  several  times,  taking^  with  him 
the  first  time  a  check  for  $5200  with  which  to  take  up  the 
note  then  due  and  to  pay  the  interest,  but  as  Callender 
did  not  have  the  notes  he  took  the  check  away  and  re- 
turned a  few  days  afterward  with  a  check  payable  to 
,  Callender  for  the  $1200,  the  amount  of  the  interest  only. 
Callender  took  the  check  and  gave  Gray  VanMarter's 
receipt,  signed  by  him  (Callender)  as  agent,  for  the  same, 
in  full  for  the  interest  then  due  on  the  notes.  Callender 
reserved  $15  which  VanMarter  owed  him  for  insurance, 
and,  in  compliance  with  a  previous  request  by  letter  from 
VanMarter,  forwarded  the  balance,  $1185,  to  a  bank  at 
Tacoraa,  Washington,  to  be  placed  to  VanMarter's  credit, 
and  it  was  so  credited  by  the  bank.  At  this  time,  how- 
ever, VanMarter  was  not  the  holder  of  the  notes,  but  had 
several  months  before  assigned  and  delivered  the  notes 
to  one  Story,  and  had  executed  to  Story  an  assignment 
of  them  and  of  the  mortgage,  which  assignment  Story 
had  placed  on  record  in  the  recorder's  office  of  Peoria 
county,  but  neither  Gray  nor  Callender  knew  of  such  a 
record.  Story  assigned  the  notes  to  his  son,  who  after- 
ward foreclosed  the  mortgage.  Gray,  in  defense  to  that 
suit,  set  up  the  payment,  as  aforesaid,  of  the  $1200  inter- 
est, but  was  defeated,  and  in  the  decree  the  full  amount, 
principal  and  interest,  was  allowed  against  him.  He  then 
brought  this  suit  against  Callender  to  recover  the  $1200 
which  he  had  paid  Callender  as  interest  on  the  notes. 

When  Gray  paid  the  $1200  to  Callender  he  knew  Cal- 
lender did  not  have  the  notes  but  had  delivered  them  to 
VanMarter,  and  the  evidence  tended  to  prove  that  he  had 
the  same  information  that  Callender  had  that  VanMarter 
had  arranged  to  put  them  up  as  collateral  security.    It 
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further  tended  to  prove  that  after  Gray  first  called  on 
Callender  with  his  $5200  check  with  which  to  pay  the 
interest  and  to  take  up  the  note  then  due,  he  concluded 
to  obtain  an  extension  of  that  note  from  VanMarter  if 
he  could  do  so,  and  then  brought  his  check  for  $1200  and 
requested  Callender  to  send  it  to  VanMarter  in  payment 
of  the  interest,  and  to  request  an  extension  of  the  note. 
The  case  was  tried  by  the  court  without  a  jury  and 
judgment  rendered  against  the  plaintiff  for  costs.  The 
Appellate  Court  affirmed  the  judgment,  and  Gray  then 
took  his  further  appeal. 

Dan  R.  Sheen,  for  appellant. 

Stevens,  Horton  &  Abbott,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  trial  court  refused  three  propositions  asked  by 
the  plaintiff  to  be  held  as  law  in  the  decision  of  the  case, 
and  in  so  deciding  appellant  alleges  there  was  error. 
The  first  ignored  the  evidence  that  Callender  sent  the 
money  to  VanMarter  at  the  request  of  Gray,  and  was 
therefore  properly  refused.  The  other  two  were  abstract 
propositions  of  law,  and  were  prefaced  thus:  "The  court 
holds  the  law  of  this  case  to  be,"  etc.  Manifestly  the 
court  could  not  hold  the  proposition  as  the  law  of  the  case 
unless  the  facts  as  found  made  the  proposition  applica- 
ble, and  as  the  court  found  the  facts  the  second  proposi- 
tion was  not  applicable  and  therefore  could  not  be  "the 
law  of  the  case."  The  third  proposition  was,  we  think, 
applicable  to  the  $15  which  Gray  retained  to  pay  an 
insurance  debt  which  VanMarter  owed  him.  The  sub- 
stance of  Callender's  contention,  and  of  the  holdings-  of 
the  courts  below,  is,  that  he  was  not  liable  to  Gray  for 
the  $1200  which  he  received  from  Gray  with  which  to 
pay  the  interest  on  the  notes,  for  the  reason  that  Gray 
knew  he  did  not  then  have  the  notes  but  that  VanMarter 
had  put  them  up  as  collateral,  and  that  Gray  requested 
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him,  Callender,  to  Send  the  money  to  VanMarter  and  to 
request  an  extension  of  the  note  then  due.     We  must  as- 
sume such  to  be  the  facts,  and  that  Gray  was  willing  to 
trust  to  VanMarter  to  see  to  the  application  of  the  money 
forwarded  to  him  by  Callender.     That  being  so,  Callen- 
der would  not  be  liable  to  Gray  for  the  failure  of  Van- 
Marter to  make  the  application.     Callender  complied 
with  Gray's  request  to  the  extent  of  sending  to  VanMar- 
ter $1185,  but  paid  to  himself  the  remaining  $15  to  dis- 
charge VanMarter's  debt  to  him.     The  retention  of  the 
$15  was  clearly  a  misapplication  of  that  much  of  the 
money  which  Gray  placed  in  his  hands  to  be  forwarded 
to  VanMarter.     Gray's  purpose,  as  Callender  knew,  was 
to  have  the  money  applied  to  pay  the  interest  he  owed 
on  the  notes,  and  he  was  willing  to  trust  VanMarter  to 
so  apply  it  whether  he  or  some  one  else  then  held  the 
notes,  and  Callender  had  no  right  or  authority  to  retain 
or  apply  otherwise  any  part  of  it  and  was  clearly  liable 
to  Gray  for  the  amount  retained.     Suppose  VanMarter 
had  owed  Callender  the  whole  amount  of  $1200,  and  Cal- 
lender, instead  of  remitting  it  to  VanMarter  to  pay  the 
interest,  as  understood  between  Gray  and  Callender,  had 
applied  it  in  payment  of  VanMarter's  debt  to  him,  could 
it  be  doubted  that  Callender  would  have  been  liable  to 
Gray  for  the  whole  amount  so  retained  or  misappropri- 
ated?   Callender 's  right  to  appropriate  the  money  de- 
pended on  its  ownership  by  VanMarter,  and  as  it  turned 
out  that  VanMarter  did  not  own  it  and  had  no  right  to 
it,  Callender  is  liable  to  Gray  for  the  amount  retained 
by  him.    It  is  immaterial  that  it  might  as  well  have  been 
lost  to  Gray  had  Callender  remitted  it  all;  as  he  did  not 
apply  the  $15  as  directed,  and  it  was  lost  to  Gray,  he  is 
liable  for  it.     To  that  extent  the  third  proposition  was 
applicable  and  should  have  been  held.     It  contained  the 
correct  proposition  that  where  one  person  pays  money 
to  another  with  the  mutual  understanding  that  it  is  to 
be  applied  to  a  particular  purpose,  and  the  person  so  re- 
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ceiving  the  money  fails  to  apply  it  to  that  purpose  but 
pays  it  over  to  a  third  person  who  has  no  right  to  it,  then 
an  action  for  money  had  and  received  lies  in  favor  of  the 
party  so  paying  the  money,  against  the  one  receiving  it 
from  him.     Drovers'  Nat  Bank  v.  O'Hare,  119  111.  646. 

For  the  error  indicated  the  judgments  of  the  Appel- 
late and  circuit  courts  are  both  reversed  and  the  cause 
reman  e  .  Reversed  and  remanded. 


The  People  ex  rel.  George  M.  Caldwell  et  aL 


The  Commissioners  op  Wild  Cat  Drainage  District. 
opinion  filed  October  IS,  1899. 

1.  Pleading — v)h£n  plea  in  quo  warranto  is  cured  by  verdict.  In  quo 
warranto  against  drainage  commissioners  to  test  their  right  to 
exercise  jurisdiction  over  the  relators'  lands  and  assess  the  taxes 
complained  of,  a  plea  setting  up  a  resolution  of  the  board,  reciting 
that  the  relators  had  connected  their  ditches  with  those  of  the 
district  and  had  thus  voluntarily  applied,  under  the  statute,  to  be 
included  in  it,  although  defective  for  failure  to  specifically  show 
title  in  the  district  aside  from  its  own  findings  and  conclusions,  is 
cured  by  verdict  for  defendants  upon  an  issue  joined  on  a  replica- 
tion denying  that  the  connection  was  made. 

2.  Drainage — owner  of  dominant  heritage  cannot  connect  wUh  drainr 
age  ditch  tdikout  conforming  to  the  statute.  The  right  of  the  owner  of  a 
dominant  heritage  to  collect  into  ditches  the  waters  naturally  flow- 
ing from  his  lands  over  a  servient  heritage,  does  not  entitle  him 
to  discharge  them  into  the  artificial  ditches  of  a  drainage  district 
located  thereon  without  subjecting  himself  to  the  conditions  of 
section  42  of  the  Farm  Drainage  act,  (Laws  of  1885,  p.  91,)  provid- 
ing that  such  connection  shall  be  deemed  a  voluntary  application 
to  be  included  in  the  district  and  that  the  lands  drained  shall  be 
subject  to  taxation. 

3.  Same— one  connecting  with  drainage  ditch  is  estopped  to  deny  benefits. 
One  who  voluntarily  connects  his  ditches  with  the' drains  dug  by  th,e 
commissioners  of  a  drainage  district  and  drains  his  lands  through 
them,  thereby  subjecting  his  premises  to  taxation  under  the  provi- 
sions of  section  42  of  the  Farm  Drainage  act,  cannot  be  heard  to 
say  that  his  lands  are  not  benefited. 
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Writ  op  Error  to  the  Circuit  Court  of  Champaign 
county;  the  Hon.  Francis  M.  Wright,  Judgfe,  presiding. 

White  &  Dobbins,  and  A.  J.  Miller,  for  plaintiffs  in 
error. 

J.  L.  Ray,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  State's  attorney  of  Champaign  county,  in  the  name 
of  the  People,  on  the  relation  of  certain  land  owners  feel- 
ing themselves  aggrieved,  filed  an  information  in  the  na- 
ture of  a  quo  warranto  against  the  commissioners  of  the 
Wild  Cat  drainage  district,  and  alleged  that  said  com- 
missioners, without  warrant  of  law,  did  usurp  and  ex- 
ercise jurisdiction  over  certain  lands  belonging  to  the 
relators,  and  did  pretend  to  annex  said  lands  to  said  dis- 
trict and  to  levy  certain  special  assessments  thereon  for 
drainage  purposes,  and  asked  that  said  commissioners 
be  required  to  show  by  what  warrant,  or  authority  they 
exercised  the  acts  complained  of. 

Section  42  of  the  Farm  Drainage  act  provides,  among 
other  things,  that  the  owners  of  lands  outside  the  dis- 
trict may  connect  with  the  ditches  of  the  district  already 
made  by  the  payment  of  such  an  amount  as  they  would 
have  been  assessed  if  originally  included  in  the  district, 
and  if  they  shall  so  connect  they  shall  be  deemed  to  have 
voluntarily  applied  to  be  included  in  the  district,  and 
their  lands  benefited  by  such  drainage  shall  be  treated, 
classified  and  taxed  like  other  lands  within  the  district. 

By  their  plea  to  the  information  defendants  alleged 
that  the  district  was  a  corporate  body  duly  organized  for 
drainage  purposes  in  Champaign  county,  and  that  the 
commissioners  had,  before  the  filing  of  the  information, 
at  a  regular  meeting,  adopted  a  certain  order  and  reso- 
lution reciting  and  finding  that  the  relators  and  others 
had  connected  the  ditches  on  said  lands'with  the  ditches 
of  the  district  and  thereby  drained  their  said  lands  into 
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and  through  the  ditches  of  said  district^  and  had  there- 
by voluntarily  applied  to  have  their  lands  included  in 
said  district;  and  the  order  also  declared  that  said  lands 
should  be  and  were  so  included,  attached  to  and  made  a 
part  of  the  district  and  assessed  and  taxed  accordingly. 
The  court  overruled  a  demurrer  to  this  plea,  and  the 
plaintiffs  filed  two  replications,  by  one  of  which  the 
alleged  connection  was  denied,  and  by  the  other  it  was 
alleged  that  the  relators'  lands  were  not  benefited.  Issues 
were  made,  and  the  court  submitted  to  a  jury  for  trial 
the  issue  made  by  the  first  replication,  whether  or  not 
the  relators  had  connected  their  drains  with  the  ditches 
of  the  district,  but  refused  to  submit  the  issue  made  on 
the  second  replication,  that  said  lands  were  not  bene- 
fited. The  jury  found  that  all  the  relators,  except  two 
mentioned,  had  so  connected  their  drains,  and  judgment 
of  ouster  was  rendered  against  the  district  as  to  the 
lands  of  the  two  relators  not  so  connected,  and  for  their 
costs,  and  in  favor  of  the  district  as  to  the  rest,  and  for 
costs.  By  this  writ  of  error  the  land  owners  feeling  them- 
selves aggrieved  by  the  judgment  ask  its  reversal. 

It  is  urged  that  it  was  error  to  overrule  the  demurrer 
to  defendants'  plea,  and  that  this  error  was  not  cured  by 
pleading  over  or  by  the  verdict.  The  point  made  is,  that 
the  defendants  were  bound  to  justify, — that  is,  were  bound 
to  show  by  what  warrant  or  authority  they  exercised 
their  corporate  functions  over  the  lands  in  question  and 
performed  the  acts  and  assessed  the  taxes  complained  of, 
and  that  the  burden  of  proof  was  on  them  at  the  outset, 
and  that  their  action  in  adopting  the  order  and  resolu- 
tion set  up  in  their  plea,  without  any  positive  allegation 
that  the  relators  had  so  connected  their  lands,  was  in- 
sufficient. In  support  of  this  view  plaintiffs  in  error  cite 
People  ex  reL  v.  City  of  Peoria,  166  111.  517,  where,  among 
other  things,  it  was  said  that  in  justifying  it  was  incum- 
bent on  the  corporation  to  show  its  title  specifically,  and 
that  it  could  not  do  this  by  showing  only  its  own  find- 
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ing^s  and  conclusions.  Such  is  the  rule  in  cases  of  this 
character.  It  is  clear,  however,  that  the  defect  in  the 
plea  was  cured  by  pleading"  over,  or,  certainly,  by  the 
verdict.  In  their  replication  the  relators  replied  that 
they  did  not  connect  their  ditches,  etc.,  as  alleged  in  said 
resolution  and  charged  in  said  plea.  Issue  was  joined 
by  similiter^  and  upon  the  trial  the  defendants  assumed 
the  burden  of  proof  to  prove  affirmatively,  in  addition 
to  the  making  of  the  alleged  order  and  resolution,  that 
the  relators  had  in  fact  made  the  connection  recited  and 
alleged  in  the  resolution,  and  the  court  instructed  the 
jury  that  the  burden  of  making  such  proof  was  on  the 
defendants.  The  question  is  not  one  of  the  statement 
of  a  defective  cause  of  action  or  defense,  as  supposed  by 
couhsel,  but  a  defective  statement  of  a  good  cause  of  ac- 
tion or  defense,  and  the  defect  was  cured  by  the  verdict. 
It  is  next  urged  that  the  evidence  does  not  support 
the  verdict  and  judgment.  We  have  carefully  read  and 
considered  the  evidence  and  are  of  the  opinion  that  this 
point  is  not  well  taken.  The  question  of  fact  was  one 
for  the  jury,  and  we  are  unable  to  see  that  there  was 
such  a  lack  or  insufficiency  of  evidence,  or  preponderance 
the  other  way,  as  to  justify  us  in  setting  such  finding" 
aside.  The  section  of  the  statute  referred  to  has  been 
considered  by  this  court  in  numerous  cases  of  this  char- 
acter, and  it  has  been  held  that  while  the  owner  of  the 
dominant  heritage  has  the  right  to  collect  the  waters 
naturally  flowing  from  his  lands  over  the  servient  heri- 
tage into  ditches  and  drains  and  thus  to  discharge  them, 
yet  when  he  connects  his  ditches  with  the  ditches  dug"  by 
the  district  the  statute  takes  effect,  and  he  must  be  held 
to  have  voluntarily  applied  to  have  his  lands  included 
within  the  district.  The  mere  fact  that  these  relators 
had  the  legal  right  to  have  the  waters  from  their  lands 
flow  off  over  the  lands  below  them  lying  within  the  drain- 
age district  gave  them  no  right  to  connect  their  drains 
with  the  artificial  drains  of  the  district  without  subject- 
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ing-  themselves  to  the  conditions  imposed  by  the  statute. 
{People  ex  rel.  v.  Drainage  Comrs.  143  111.  417;  Comrs.  of 
Drainage  District  v.  People  ex  rel.  138  id.  87;  People  ex  rel, 
V.  Drainage  District,  155  id.  45;  People  v.  Jones,  137  id.  35.) 
The  jury  have  found  that  they  did  so  connect,  and  it 
is  immaterial  that,  as  owners  of  the  dominant  heritage, 
they  Were  entitled  to  discharge  the  waters  from  their 
lands  upon  the  lands  in  the  district  below  them.  They 
had  no  leg'al  right  by  artificial  means  to  turn  such  waters 
into  the  ditches  dug  by  the  district  without  assuming  the 
burdens  imposed  by  the  statute. 

It  is  next  said  that  the  court  erred  in  refusing  to  sub-, 
mit  to  the  jury  the  question  whether  or  not  said  lands 
were  benefited  by  such  drainage  through  the  ditches  of 
the  district.  If  the  relators  voluntarily  drained  their 
lands  through  the  ditches  dug  by  the  authorities  of  the 
drainage  district  by  connecting  with  them,  and  thus  ap- 
plied to  have  them  annexed  to  the  district,  they  ought 
not  to  be  heard  to  say,  in  a  proceeding  of  this  character, 
that  such  lands  were  not  benefited  thereby.  Such  a  con- 
nection and  such  an  application  to  have  the  lands  an- 
nexed must  be  treated  as  an  admission  they  are  benefited. 
As  to  certain  lands  of  some  of  the  relators  it  was  found 
the  drainage  as  to  them  was  not  so  connected,  and  that 
they  were  not,  of  course,  benefited  by  the  drains  of  the 
district,  and  they  were  not  included. 

We  are  of  the  opinion  that  the  circuit  court  decided 
correctly  in  not  submitting  to  the  jury  the  issue  made  liy 
the  second  replication,  as  it  was  an  immaterial  one. 

Complaint  is  made  of  the  decisions  of  the  court  in 
giving  instructions  asked  by  the  defendants  and  in  modi- 
fying instructions  asked  by  the  plaintiffs,  but  we  regard 
these  rulings  of  the  court  as  substantially  free  from  error. 
The  criticisms  made  are  numerous,  and  we  regard  it  un- 
necessary to  review  them  here. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Charles  P.  Robison 

V. 

William  Botkin  et  ah 
Opinion  filed  October  IS,  1899. 

1.  Wills — when  testaTnentary  cZaiwes  are  not  in  conflict,  A  testa- 
mentary clause  that  the  testator's  property  be  equally  divided 
among-  his  children  is  not  in  conflict  with  a  subsequent  clause  di- 
recting the  executors  to  sell  the  lands  in  case  the  heirs  (meaning 
his  children)  cannot  agree  upon  a  division  of  them. 

2.  Levy — when  undivided  interest  of  child  is  not  subject  to  levy.  Under 
a  will  devising  the  testator's  property  equally  to  his  children  and 
directing  a  sale  of  the  lands  in  case  they  cannot  agree  upon  a 
division,  the  latter  do  not,  in  the  absence  of  an  agreement  or  elec- 
tion to  divide  the  land,  take  such  a  title  thereto  as  is  subject  to 
levy  and  sale,  as  there  is  by  the  will  an  equitable  conversion  of 
the  land  into  money.* 

Appeal  from  the  Circuit  Court  of  Pulton  county;  the 
Hon.  John  A.  Gray,  Judge,  presiding. 

In  1883  Levi  S.  Botkin,  owning  in  fee  the  east  half 
of  the  north-east  quarter  of  section  2,  township  7,  north, 
and  the  west  half  of  the  south-east  quarter  of  section  35, 
township  8,  north,  all  in  range  1,  east  of  the  fourth  prin- 
cipal meridian,  in  Fulton  county,  died  leaving  his  last 
will,  which  will,  after  giving  his  wife.  Prances  M.  Bot- 
kin, a  life  estate  in  all  of  his  property,  subject,  however, 
to  the  payment  of  his  debts,  contained,  so  far  as  perti- 
nent to  this  case,  the  following: 

"^Second — After  the  death  of  my  wife  I  desire  that 
my  son  Jeremiah  be  paid  $800  as  a  compensation  for  his 
many  services  and  care  rendered  his  parents,  and  that 
he  shall  have  the  privilege  of  taking  at  the  appraisement 
the  S.  i  of  W.  i  S.  E.  Sec.  35,  8  N.  1  E.,  or  the  whole  of 
the  eighty  if  he  may  see  fit  and  proper;   and  in  case  he 

*The  question  what  expectant  and  contingent  interests  in  real 
property  are  subject  to  attachment  or  levy  on  execution  is  treated 
in  a  note  to  Young  v.  Young,  (Va.)  23  L.  R.  A.  642. 
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takes  the  S.  i  or  the  whole  of  the  W.  i  S.  E.  See.  35,  8  N. 
IE.,  to  have  a;  reasonable  time  to  pay  the  same. 

^Third — The  remainder  of  my  property,  both  real  and 
personal,  to  be  equally  divided  amongst  my  beloved 
children,  namely,  Elizabeth,  William,  Ira,  Jeremiah  and 
Charles,  deducting",  however,  from  the  share  of  either  any 
obligation  or  indebtedness  they  may  owe  the  estate. 

^Fourth — In  case  the  heirs  can  agree  to  divide  the  real 
estate,  I  desire  that  they  do  so.  If  this  cannot  be  done, 
it  is  my  desire  and  wish  that  the  executors  sell  the  lands." 

Ira  Botkin,  one  of  his  children  mentioned  in  the  third 
clause,  became  indebted  to  the  First  Bank  of  Macksville, 
Kansas,  and  after  the  death  of  the  testator  the  bank,  un- 
der judgment  obtained  in  the  Pulton  circuit  court,  caused 
the  interest  of  said  Ira  in  said  lands  to  be  levied  upon 
and  sold,  and  obtained  a  sheriff's  deed  therefor.  After- 
ward, the  receiver  of  the  bank,  under  an  order  of  the 
court  in  Kansas,  sold  its  interest  in  the  land  so  acquired 
to  Charles  F.  Robison,  the  appellant,  and,  as  alleged  in 
the  bill,  conveyed  the  same  to  him  by  deed.  Upon  the 
death  of  the  widow,  Frances  M.  Botkin,  in  1898,  the  ap- 
pellant filed  his  bill  for  a  partition  of  said  lands.  The 
court  sustained  a  demurrer  filed  by  some  of  the  defend- 
ants and  dismissed  the  bill,  and  the  complainant  has 
brought  the  case  here,  on  appeal,  for  review. 

M.  T.  Robison,  and  J.  A.  McKenzie,  for  appellant. 

LuciEN  Gray,  and  W.  Scott  Edwards,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

In  sustaining  the  demurrer  and  dismissing  appellant's 
bill  for  partition  we  are  of  the  opinion  the  learned  chan- 
cellor of  the  circuit  court  decided  correctly.  We  deem  it 
unnecessary  to  consider  the  defects  in  the  bill,  other  than 
the  fatal  one  that  it  showed  no  title  in  the  complainant. 

By  the  terms  of  the  will,  the  widow  having  died,  all 
of  the  real  estate  which  Jeremiah  Botkin  would  not  ac- 
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cept  under  the  second  clause  of  the  will  must  be  sold  by 
the  executor,  unless  the  beneficiaries  should,  by  agree- 
ment, divide  it  among"  themselves,  and  the  proceeds  of 
such  sale  must  be  distributed  equally  among  the  testa- 
tor's children  named  in  the  second  clause,  "deducting" 
(in  the  langfuage  of  the  will)  "from  the  share  of  either  any 
obligation  or  indebtedness  they  may  owe  the  estate." 
Such  was  evidently  the  intention  of  the  testator,  as  ap- 
pears from  a  consideration  of  the  entire  will  and  all  of 
its  parts.  The  expression  in  the  third  clause,  of  his 
desire  that  the  "heirs"  (meaning  his  children)  divide  the 
land  among  themselves  if  they  can  do  so,  confers  on  them 
no  right  or  power  which  they  would  not  have  had  with- 
out it,  for  it  is  well  settled  that,  even  where  by  a  will 
there  is  an  equitable  conversion  of  real  into  personal 
property  by  a  direction  contained  in  the  will  to  sell  and 
distribute  the  proceeds,  the  distributees,  if  they  all  agree, 
may  elect  to  take  the  land  and  dispense  with  the  sale. 
(Baker  v.  CopenbargeVy  15  111.  103;  Ebey  v.  Adams,  135  id.  80; 
Matter  of  Corrington,  124  id.  363.)  And  this  will  merely  fol- 
lows the  law,  that  all  must  so  agree  or  elect  to  take  the 
•  land  else  it  must  be  sold  as  directed,  for  each  has  the 
right  to  have  the  will  carried  into  effect  and  to  have  the 
whole  of  the  land  sold,  and  not  some  undivided  part  of 
it.  (Ibid;  3  Pomeroy's  Eq.  Jur.  143.)  No  such  agreement 
or  election  to  re-convert,  or  to  take  and  divide  the  land, 
having  been  made,  the  duty  devolves  on  the  executor  to 
sell  it  and  distribute  the  proceeds.  This  duty  is  not  dis- 
cretionary, but  is  by  the  will  expressly  enjoined.  There 
is,  therefore,  by  the  will  an  equitable  conversion  of  real 
into  personal  property,  and  Ira  Botkin  took  no  title  to 
the  land  which  was  the  subject  of  levy  and  sale;  and,  as 
said  in  the  cases  above  cited,  it  is  immaterial  whether 
the  title  descended  to  the  heirs-at-law  or  passed  by  the 
will  to  a  trustee,  for,  in  any  case,  it  is  held  in  trust  for 
the  purposes  of  the  will.  As  said  in  Baker  v.  Goperibarger, 
15  111.  103,  each  of  the  beneficiaries  has  the  right  to  insist 
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that  the  land  shall  be  sold,  unencumbered  and  unembar- 
rassed by  auy  act  done  or  suffered  by  any  of  the  others. 

It  is  contended,  however,  that  by  the  third  clause  of 
the  will  the  land  is  in  terms  devised  to  Ira  Botkin  and 
the  other  four  children  of  the  testator  therein  named,  and 
that  that  clause  should  prevail  over  the  subsequent  one 
in  conflict  with  it.  It  is  a  cardinal  rule  that  the  entire 
will  should  be  construed  together  and  be  made  to  har- 
monize and  effect  be  given  to  every  part,  if  possible,  and 
that  the  intention  of  the  testator  as  expressed  in  the  will 
should  be  ascertained  and  carried  into  effect.  We  find 
no  necessary  conflict  between  the  two  clauses.  It  is  evi- 
dent from  the  third  clause  that  the  testator  intended 
that  the  indebtedness  of  any  one  of  his  children  to  the 
estate  should  be  d^ucted  from  his  share  of  the  estate, 
and  that  they  should  thus  be  made  equal;  and  from  both 
the  clauses  together,  that  the  division  and  distribution 
should  be  made  in  personal  property  altogether,  unless 
they  agreed  among  themselves  that  as  to  the  land  they 
would  take  it  as  land.  It  may  be  remarked,  also,  that 
no  such  division  of  land  could  be  made  without  the  pre- 
vious election  of  Jeremiah  Botkin  to  take  or  not  to  take 
the  land  mentioned  in  the  second  clause  of  the  will.  The 
bill  shows  nothing  on  this  subject. 

As  indicated,  we  are  of  the  opinion  that  as  to  all  the 
land  mentioned  in  the  will,  except  that  which  may  be 
taken  by  Jeremiah  Botkin  under  the  second  clause  of  the 
will,  there  was  by  the  will  an  equitable  conversion  into 
money,  and  that  the  First  Bank  of  Macksville  took  no 
title  by  its  purchase  and  deed  under  the  execution  sale 
against  Ira  Botkin.  It  follows,  of  course,  that  the  deed  of 
the  receiver  of  the  bank  conveyed  no  title  to  appellant. 

The  decree  of  the  circuit  court  sustaining  the  demur- 
rer and  dismissing  the  bill  is  correct,  and  it  will  be  af- 

^^™^^-  Decree  affirmed. 
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186      Field  v.  Village  op  Western  Springs.    081  HI. 
Marshall  Field 

V. 

The  Village  op  Western  Springs. 
Opinion  filed  October  l6, 1899. 

1.  Injunction— t/  biU  is  without  equity  court  may  dismiss  toUhout 
further  pleadings.  In  a  suit  for  an  injunction  alone,  which,  on  hear- 
ing- of  a  motion  therefor,  is  refused,  the  defendant  may  properly 
be  denied  leave  to  answer,  and  the  bill,  if  without  equity,  may  be 
dismissed. 

2.  SAMK—when  sideuxHk  ordinance  is  not  so  unreasonable  as  to  be  void. 
An  ordinance  providing  for  the  construction  of  a  sidewalk  by  spe- 
cial taxation  is  not  so  unreasonable  as  to  warrant  relief  by  injunc- 
tion, where  the  averments  in  the  bill  disclose  that  a  walk  would  be 
of  convenience  to  the  public  and  that  no  sufficient  walk  exists. 

3.  EQXJvrY— equity  will  not  relieve  against  mecial  tax  ordinance  on  the 
ground  of  its  unreasonableness.  Equity  will  iftt  relieve  against  an  or- 
dinance for  a  local  improvement  on  the  ground  that  it  is  unreason- 
able, oppressive  and  unjust,  as  there  is  an  adequate  remedy  at  law 
by  objection  on  application  to  confirm  the  special  tax  levied  to  pay 
for  the  improvement. 

Appeal  from  the  Circuit  Court  of  Cook  county;  'the 
Hon.  Abner  Smith,  Judge,  presiding. 

This  is  a  suit  for  an  injunction,  filed  July  13,  1898,  by 
complainant,  a  tax-payer  and  owner  of  real  estate  in  the 
village  of  Western  Springs,  Cook  county,  Illinois,  to  re- 
strain said  village  from  carrying  out  the  provisions  of  a 
certain  ordinance  passed  by  it  on  May  24,  1898,  for  the 
construction  of  a  cement  sidewalk  in  front  of  certain 
blocks  situated  in  said  village,  upon  the  ground  that  the 
ordinance  was  unreasonable  and  oppressive,  and  there- 
fore void.  The  ordinance  in  question  was  based  upon  the 
Sidewalk  act  of  April  15,  1875. 

The  village  of  Western  Springs  filed  a  general  de- 
murrer to  complainant's  original  bill,  which,  upon  argu- 
ment, was  sustained  by  the  circuit  court.  Thereupon  the 
complainant,  by  leave  of  court,  filed  instanter  his  amended 
bill  of  complaint  and  moved  thereon  for  an  injunction  as 


Digitized  by 


Google 


Oct.  'MJ    Field  v.  Village  of  Western  Springs.      187 

originally  prayed.  The  bill  alleges  that  complainant  is, 
and  has  been  for  many  years  past,  a  resident  of  Chicago, 
Cook  county,  Illinois;  that  he  is  interested  in  the  prem- 
ises described  in  the  ordinance  above  referred  to,  together 
with  adjacent  premises  occupying  considerably  more  than 
one-half  a  section  of  land,  (the  whole  being  now  known 
as  Howard  Butcher's  subdivision,)  as  the  owner  of  cer- 
tain mortgages  thereon  now  in  process  of  foreclosure  in 
the  circuit  court  of  Cook  county,  Illinois,  and  also  as  a 
tax-payer  in  said  village  of  Western  Springs;  that  owing 
to  the  large  number  of  parties  (considerably  over  two 
hundred)  required  lo  be  made  defendants  in  said  fore- 
closure proceedings, the  vigorous  defenses  made  by  them, 
the  large  amount  of  money  due  complainant  (being  up- 
wards of  $300,000)  on  account  of  principal  and  interest 
and  taxes  and  assessments  due  from  the  mortgagors  and 
secured  by  said  premises,  it  is  probable  that  said  fore- 
closure proceedings  will  be  carried  through  the  Appel- 
late and  Supreme  Courts  of  the  State,  and  that  title  to 
said  premises  cannot  be  made  marketable  for  many  years 
to  come;  that  the  amount  secured  by  said  premises  ex- 
ceeds the  market  value  of  the  same,  and  that  complainant 
will  probably  be  obliged  to  bid  in  and  hold  the  premises 
ui>on  the  sale  thereof  for  his  protection,  and  is  there- 
fore the  prospective  owner  of  the  fee  simple  title  abso- 
lute therein ;  that  on  May  24, 1898,  the  village  of  Western 
Springs  passed  the  ordinance  above  referred  to,  which 
is  set  out  in  full  in  the  record;  that  the  streets  referred 
to  in  said  ordinance  and  shown  upon  the  plat  set  out  in 
the  abstract  as  intersecting  said  Howard  Butcher  subdi- 
vision (except  Hillgrove  avenue,  which  is  the  same  street 
as  that  referred  to  in  the  ordinance  as  Chicago  street,) 
exist  in  name  only,  and  have  never,  in  fact,  been  laid  out 
upon  said  premises;  that  Chicago  street  is  an  unpaved, 
uncurbed,  ungraded  and  but  little -used  dirt  roadway, 
largely  overgrown  with  grass  and  weeds;  that  none  of 
said  blocks  28  to  31,  inclusive,  and  36  to  39,  inclusive,  re- 
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ferred  to  in  said  ordinance,  have  ever  been  subdivided 
into  lots,  nor  has  any  building  or  other  improvement  ever 
been  erected  thereon  or  upon  any  of  the  blocks  in  said 
Howard  Butcher  subdivision;  that,  on  the  contrary,  said 
premises  are  now,  and  for  several  years  last  past  have 
been,  used  exclusively  for  the  raising  of  hay;  that  owing 
to  the  foreclosure  proceedings  pending  and  above  re- 
ferred to  it  will  be  impossible  to  make  title  to  the  said 
lots  marketable  for  many  years  to  come;  that  the  cement 
sidewalk  called  for  by  said  ordinance,  if  laid  in  front 
of  said  premises,  will  be  seriously  injured,  if  not  entirely 
ruined,  whenever  dwellings  or  other  improvements  are 
laid  along  the  line  of  the  said  walk  or  whenever  Chicago 
street  is  improved,  both  through  the  usage  to  which  said 
sidewalk  will  be  subjected  by  teams  and  workmen  in  the 
course  of  such  construction  and  improvements,  and  on 
account  of  the  necessary  laying  of  house  drains,  water 
and  other  connections  between  said  dwellings  and  said 
Chicago  street;  that  the  south  line  of  said  Chicago  street, 
throughout  its  entire  length,  borders  on  the  right  of  way 
of  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, and  that  in  consequence  no  residences  or  other  im- 
provements now  exist  or  can  hereafter  exist  along  the 
south  line  of  said  Chicago  street;  that  in  consequence  of 
the  above  facts  no  benefit  can  accrue  from  the  construc- 
tion of  said  sidewalk  to  the  premises  touching  thereon 
and  described  in  said  ordinance;  that  the  village  of  West- 
ern Springs  adopted  the  method  in  said  ordinance  pro- 
viding for  the  construction  of  the  said  sidewalks,  viz.,  by 
special  taxation,  under  the  Sidewalk  act  of  1875,  upon 
the  blocks  of  land  touching  thereon,  for  the  express  pur- 
pose of  preventing  complainant  from  raising  the  question 
of  benefits  accruing  to  the  said  abutting  land  from  the 
construction  of  said  walk;  that  said  village  had  thereto- 
fore, whenever  attempting  to  secure  the  construction  of 
improvements  of  this  nature,  provided  for  the  payment 
of  the  same  by  special  assessment  upon  the  premises  spe- 
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cially  benefited  the'reby,  wherein  said  question  of  bene- 
fits mig-ht  be  lawfully  raised;  that  with  the  exception  of 
two  or  three  short  pieces  of  cement  sidewalk  in  front  of 
premises  improved  by  residences,  and  so  laid  privately 
and  voluntarily  by  the  respective  owners  of  said  prem- 
ises, there  is  not  in  the  whole  village  of  Western  Springs 
another  sidewalk  similar  in  its  composition  or  approach- 
ing in  cost  the  sidewalk  called  for  by  the  ordinance  in 
question;  that  the  sidewalk  so  called  for  is  the  most 
expensive  kind  of  sidewalk  known,  is  one-half  mile  in 
length,  and  that  its  construction  as  provided  for  in  said 
ordinance  would  cost  complainant  in  the  neighborhood 
of  $2000;  that  fully  ninety  per  cent  of  the  sidewalks  now 
in  use,  and  which  have  been  in  use  for  many  years  past 
in  said  village,  are  constructed  of  crushed  limestone,  and 
that  the  cost  of  construction  of  such  a  crushed  limestone 
walk  or  of  a  suitable  board  sidewalk  in  front  of  the  said 
premises,  which  would  be  in  all  respects  safe  and  suffi- 
cient for  public  use  and  travel,  would  be  little  more  than 
one-half  the  cost  per  lineal  foot  of  the  sidewalk  called 
for  by  said  ordinance;  that  there  was  laid  several  years 
ago  in  front  of  blocks  36  and  37  referred  to,  and  now  ex- 
ists in  good  condition  and  in  all  respects  safe  and  suffi- 
cient for  public  use  and  travel,  a  crushed  limestone  walk 
similar  in  all  respects  to  the  other  sidewalks  in  said  vil- 
lage of  Western  Springs;  that  the  only  reason  or  excuse 
suggested  by  said  village  of  Western  Springs  for  the  con- 
struction of  a  sidewalk  in  the  ordinance  referred  to,  is 
that  it  would  be  convenient  and  useful  for  certain  chil- 
dren residing  in  the  village  of  Western  Springs  who  at- 
tend a  high  school  located  in  said  village  of  LaGrange, 
and  complainant  shows  and  charges  in  this  connection 
that  the  number  of  children  so  attending  said  high  school 
is  small, — not  above  ten.  The  bill  further  charges  that 
a  special  assessment  for  the  purpose  of  the  construction 
of  an  electric  light  plant  in  the  said  village  was  provided 
for  by  ordinance  in  June,  1897,  and  that  appellant  resisted 
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the  confirmation  of  the  same,  and  on  the  overruling  of 
his  objection  he  prosecuted  an  appeal  to  this  court,  and 
charges  that  the  sidewalk  ordinance  which  is  sought  to 
be  enjoined  was  passed  for  the  purpose  of  punishing  the 
complainant  for  his  resistance  to  the  electric  light  assess- 
ment, and  that  he  has  not  constructed  the  sidewalk  for 
that  reason,  and  that  the  sidewalk  ordinance  is  grossly 
unreasonable,  unjust,  unfair  and  oppressive,  and  prays 
an  injunction.    The  ordinance  is  made  an  exhibit. 

On  the  filing  of  said  amended  bill  the  court  held  there 
was  no  equity  therein  and  denied  the  motion  for  an  in- 
junction, whereupon  counsel  for  the  defendant  moved  for 
leave  to  file  an  answer  to  the  bill,  which  latter  motion 
was  overruled  and  the  defendant  excepted,  and  the  court 
ordered  the  amended  bill  to  be  dismissed  for  want  of 
equity  and  at  the  cost  of  complainant,  to  which  the  com- 
plainant excepted  and  prosecutes  this  appeal. 

Williams,  Holt  &  Wheeler,  for  appellant. 

Frederick  A.  Willoughby,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

It  has  been  held  by  this  court  that  where  a  bill  for 
injunction,  only,  is  before  the  court,  and  a  temporary  in- 
junction has  been  granted,  a  motion  to  dissolve  the  injunc- 
tion for  want  of  equity  has  the  same  effect  as  a  demurrer 
to  the  bill,  and  the  court,  on  sustaining  the  motion  to  dis- 
solve the  injunction,  may  properly  dismiss  the  bill,  and 
is  not  required  to  retain  the  same  for  hearing  of  pleadings 
and  proofs.  {Tltics  v.  Mahee^  25  111.  257;  Weaver  v.  Poyer^  70 
id.  567;  Prout  v.  Lomer,  79  id.  331;  Live  Stock  Commission  Co. 
V.  Live  Stock  Exchange^  143  id.  210.)  On  principle,  the  same 
rule  would  prevail  where  a  bill  is  filed  for  injunction  only, 
which,  on  hearing,  is  refused.  The  bill  may,  in  such  case, 
be  dismissed  for  want  of  equity  for  the  same  reason  as  in 
a  case  where  a  preliminary  injunction  has  been  granted 
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and  a  motion  has  been  entered  to  dissolve  the  same.  In 
this  case  the  bill  is  for  injunction  only,  and  on  motion 
for  an  injunction,  which  is  refused  by  the  chancellor  be- 
cause of  the  want  of  equity  in  the  bill,  it  was  not  error 
to  refuse  to  allow  the  defendant  to  answer;  nor  was  it 
error,  if  the  bill  was  without  equity,  to  dismiss  the  same 
on  the  refusal  of  the  injunction. 

The  gist  of  the  bill  is  that  the  ordinance  is  unreason- 
able, unjust,«  unfair  and  oppressive.  The  ordinance  for 
the  construction  of  the  sidewalk  by  a  resort  to  special 
assessment  as  a  means  of  raising  money  to  pay  for  the 
improvement,  was  enacted  under  the  Sidewalk  act  of  1875, 
which  has  been  held  by  this  court  a  valid  act.  (White  v. 
People,  94  111.  604.)  The  question  of  the  necessity  of  a 
local  improvement  is  by  the  law  committed  to  the  city 
council,  and  courts  have  no  right  to  interfere  to  prevent 
such  improvement  except  in  cases  where  it  clearly  ap- 
pears that  such  discretion  has  been  abused.  The  ground 
on  which  courts  interfere  is  that  the  ordinance  is  so  un- 
reasonable as  to  render  it  void.  {McGhesney  v.  City' of  CJii- 
cago,  171  111.  253;  Peyton  v.  Village  of  Morgan  Park,  172  id. 
102;  Walker  v.  Village  of  Morgan  Park,  175  id.  570.)  In  the 
latter  case  it  was  said  (p.  573):  "From  the  allegations  of 
the  bill  it  is  apparent  that  the  real  ground  relied  upon 
to  defeat  the  ordinance  providing  for  the  construction  of 
the  sidewalk  is  that  the  locality  where  the  sidewalk  is 
ordered  constructed  is  so  thinly  settled  that  there  is  no 
necessity  whatever  for  the  construction  of  a  sidewalk; 
that  no  sidewalk  was  needed  where  it  was  ordered  to  be 
made.  What  the  public  necessities  were  was  a  question 
solely  for  the  determination  of  the  president  and  board 
of  trustees  of  the  village  of  Morgan  Park,  and  when  the 
incorporation  clothed  with  power  has  acted  in  strict  con- 
formity to  the  statute  conferring  the  power,  as  was  the 
case  here,  its  decision  must  be  held  final  and  conclusive, 
unless  it  is  apparent  that  the  action  of  the  municipality 
is  unreasonable,  unjust  and  oppressive,  as  held  in  Eawea 
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V.  City  of  Chicago,  158  111.  653.  It  may  be  that  there  was 
no  pressing  demand  for  the  sidewalk  in  question,  and 
that  it  would  in  the  end  have  been  better  had  its  con- 
struction been  postponed  until  the  population  of  the  vil- 
lage had  increased;  but  that  was  a  matter  for  the  board 
of  trustees  to  settle  for  themselves.  ♦  ♦  *  The  rule 
is,  that  it  requires  a  clear  and  strong  case  to  justify  a 
court  in  annulling  the  action  of  a  municipal  corporation 
acting  within  the  apparent  scope  of  its  authority.  No 
such  case  was  made  by  the  bill  here.  No  sidewalk  had 
ever  been  laid  over  complainant's  property,  and  while  we 
do  not  think  a  great  necessity  existed  for  the  improve- 
ment, still  we  do  not  regard  the  action  of  the  village  so 
unreasonable,  unjust  and  oppressive  as  to  call  upon  a 
court  of  equity  to  interfere."  In  McChesney  v.  City  of  CJii- 
cago,  supra,  it  was  claimed  that  appellant  had  a  plank 
sidewalk  in  front  of  his  lot  which  was  up  to  grade  and  in 
good  repair,  and  on  objection  to  confirmation  it  was  in- 
sisted the  improvement  was  unnecessary,  and  it  was  held 
the  objection  was  not  sustained.  Under  the  averments 
of  this  bill  it  cannot  be  said  that  it  does  not  appear  that 
the  sidewalk  in  question  would  be  of  convenience  to  the 
public,  nor  does  it  appear  that  there  is  such  a  sidewalk 
and  in  such  a  condition  as  affords  sufficient  accommo- 
dation to  the  public  who  have  occasion  to  go  along  the 
premises  in  which  the  complainant  has  an  interest.  It 
does  appear  that  no  sufficient  sidewalk  exists. 

Complainant  relies  on  the  case  of  Haioes  v.  City  of  Chi- 
cago, 158  111.  653,  as  being  a  case  identically  in  point  with 
this  case,  where  it  was  held  that  the  sidewalk  ordinance 
was  unreasonable,  unjust  and  oppressive,  and  therefore 
null  and  void.  That  case  and  this  are  entirely  dissimi- 
lar. In  the  Halves  case  the  owner  of  a  large  tract  of  un- 
improved property,  in  conformity  with  the  requirements 
of  the  city  council,  put  down  a  good  and  sufficient  plank 
sidewalk,  which  was  in  good  condition.  That  walk,  so 
constructed  in  conformity  with  the  ordinance,  was  1256 
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feet  long.  Five  months  after  it  had  been  put  down,  and 
when  it  was  in  good  condition  and  safe  and  sufficient 
for  public  use,  the  city  council  passed  another  ordinance 
which  required  the  plank  walk  to  be  torn  up  and  a  ce- 
ment walk  to  be  constructed  at  a  cost  to  Hawes  of  $1915. 
To  require  that  he  should  build  a  board  sidewalk  in  con- 
formity to  the  city's  plans,  and,  when  this  expense  had 
been  incurred  and  whilst  that  walk  was  in  good  condi- 
tion, in  so  short  a  time  thereafter  to  further  require  it 
to  be  torn  up  and  another  walk  to  be  laid  was  an  impo- 
sition on  the  property  owner  that  was  so  unreasonable, 
unjust  and  oppressive  that  it  was  well  held  that  an  in- 
junction could  issue  to  restrain  the  enforcement  of  such 
second  ordinance.  But  no  such  question  is  presented 
before  the  court  here. 

Even  if  it  should  be  conceded  that  the  ordinance  was 
unjust  and  oppressive  because  of  being  unreasonable, 
still  the  appellanf  would  have  a  complete  remedy  at  law. 
In  Peyton  v.  Village  of  Morgan  Park,  supra,  which  was  an 
appeal  from  a  judgment  confirming  a  special  assessment 
for  curbing  with  concrete  and  paving  with  brick  certain 
streets,  objections  were  heard  by  the  trial  court  to  the 
legality  of  the  assessment  on  the  ground  that  the  ordi- 
nance was  unreasonable  and  oppressive,  in  view  of  the 
character  of  the  streets,  the  improvements  along  them 
and  the  uses  to  which  they  were  put,  and  this  court,  in 
passing  upon  the  same  on  appeal,  said':  "The  improve- 
ment was  not  wholly  useless,  and  we  are  not  prepared 
to  say  that  the  ordinance  is  void  for  unreasonableness 
or  that  the  court  erred  in  overruling  the  objections  on 
that  ground."  In  McChesney  v.  City  of  Chicago,  supra,  an  ob- 
jection was  made  that  the  improvement  was  unnecessary, 
because,  it  was  claimed,  the  appellant  had  a  sidewalk 
in  front  of  his  lot  which  was  up  to  grade  and  in  good 
repair,  and  this  court  held,  on  appeal,  that  the  ground 
on  which  courts  interfere  is  that  the  ordinance  is  unrea- 
sonable to  such  an  extent  as  to  render  it  void,  and  that 
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under  the  proofs  in  that  case  it  could  not  be  so  held. 
The  two  cases  last  mentioned  were  cases  of  confirmation 
of  the  assessment,  and  sufficiently  indicate  that  a  com- 
plete remedy  at  law  would  exist,  based  on  the  objection 
that  the  ordinance  was  unreasonable,  oppressive  and  un- 
just, and  if  such  could  be  shown  to  be  the  case  by  evi- 
dencej  the  court  could  grant  the  relief  sought  in  this  case. 
Where  the  remedy  at  law  is  complete  and  adequate,  equity 
will  not  assume  jurisdiction. 

We  are  of  opinion  that  there  is  no  error  in  the  record, 
and  the  judgment  of  the  circuit  court  of  Cook  county  is 
affirmed.  Judgment  affirmed. 


Mary  A.  Prescott 

V. 

The  West  Chicago  Park  Commissioners. 

Opinion  filed  October  16, 1899. 

This  case  is  controlled  by  the  decision  in  Cummings  v.  West  Chi- 
cago Park  Comrs.  {ante,  p.  136.) 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HoDSON,  Judge,  presiding. 

W.  P.  QuiNBY,  for  appellant. 

Francis  A.  Riddle,  and  H.  S.  Mecartney,  for  ap- 
pellees. 

Per  Curiam:  This  is  an  appeal  from  the  county  court 
of  Cook  county  confirming  a  special  tax  levied  against 
the  property  of  appellant  for  improving  Douglas  Park 
boulevard,  in  the  city  of  Chicago.  The  only  controverted 
question  in  the  case  is  settled  by  the  decision  in  Cum- 
mings  v.  West  Chicago  Park  Comrs.  {ante,  p.  136.) 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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William  Langlois  |18i     iwl 

115a  '  64 

William  A.  McCullom. 
Opinion  filed  October  16^  1899.   » 

1.  Pleading — a  general  demurrer  to  a  Ull  which  has  equity  is  prop- 
erly overruled,  A  general  demurrer  which  falls  to  point  out  any  de- 
fects in  the  bill  is  properly  overruled  if  there  is  equity  in  the  bill. 

2.  Same — U  is  not  sufficient  to  charge  fraud  generally.  It  is  not  suf- 
ficient to  charge  fraud  generally  in  reference  to  a  transaction  as- 
sailed on  that  ground,  but  the  complaining  party  must  plead  and 
prove  the  specific  acts  or  facts  relied  on  as  establishing  the  fraud. 

3.  Same — when  allegation  of  fraud  in  hill  to  remove  cUmd  is  sufficient 
to  warrant  relief.  An  allegation  in  a  bill  to  set  aside  a  tax  deed, 
that  the  affidavit  for  the  deed  was  "defective  and  fraudulent,"  is 
sufficient,  after  the  overruling  of  a  general  demurrer  and  the  entry 
of  a  decree  pro  confesso,  to  warrant  the  setting  aside  of  the  deed, 
where  it  is  found  that  the  affidavit  fraudulently  stated  that  the 
premises  were  vacant  and  unoccupied. 

4.  Cloud  on  title— tc/ien  a  tax  deed  will  he  removed  as  a  cloud.  A 
tax  deed  will  be  set  aside  as  a  cloud  on  the  title  when  the  affidavit 
on  which  it  was  issued  fraudulently  and  falsely  stated  that  the 
premises  were  vacant  and  unoccupied,  thereby  obviating  the  ne- 
cessity of  giving  notice  to  the  occupant. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Gage  &  Deming,  for  appellant. 

Butters,  Carr  &  Gleim,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Appellee  filed  a  bill  on  the  27th  of  September,  1898, 
alleging  that  he  had  for  forty  years  resided  in  LaSalle 
county,  and  that  he  was  in  possession  of  the  south  half 
of  the  south-east  quarter  of  the  south-west  quarter  of 
section  31,  township  33,  north,  range  5,  east  of  the  third 
principal  meridian,  and  leased  it  to  one  Gillen  from  1890 
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to  1894,  and  that  the  lessee  sub-let  the  land  for  the  same 
period  to  one  Messenie,  who  retained  possession  during 
those  years.  The  bill  alleges  that  the  complainant  ob- 
tained title  to  the  property  in  January,  1865,  and  since 
that  date  has  been  in  the  actual  possession  thereof,  either 
in  person  or  by  his  tenants;  that  for  the  year  1891  the 
property  was  wrong-fully  assessed,  and  that  on  the  15th 
day  of  June,  1892,  the  county  treasurer  sold  said  land 
under  an  alleged  judgment  of  the  county  court  and  pre- 
cept issued  thereon  and  a  certificate  of  purchase  was 
issued,  and  that  afterward,  on  May  10,  1895,  on  a  fraudu- 
lent and  defective  affidavit  made  by  the  appellant,  a  tax 
deed  was  duly  issued  to  him,  which  was  duly  recorded;, 
that  the  appellee  had  tendered  a  much  greater  sum  than 
the  amount  of  the  taxes,  and  offers  to  pay  into  court  the 
sum  so  tendered;  avers  that  since  the  sale  under  the  tax 
deed  he  has  paid  all  taxes;  that  the  tax  deed  is  a  cloud 
on  his  title,  and  asl^s  to  have  the  same  set  aside. 

The  appellant  filed  a  general  demurrer  to  the  bill, 
which  was  overruled  and  a  rule  entered  against  the 
appellant  to  answer.  It  appears  that  subsequently,  on 
his  failure  to  comply  with  the  rule  to  answer,  he  was 
declared  to  be  in  default  and  a  decree  pro  confesso  was 
entered,  which  finds  that  "said  cause  having  come  on  to 
be  heard  on  the  bill  of  complaint,  taken  as  confessed, 
and  the  oral  testimony  of  witnesses  examined  in  open 
court,  together  with  documentary  evidence,  and  the  court 
having  heard  argument  and  being  fully  advised,  and  on 
consideration  thereof  finds  that  all  the  material  facts 
charged  in  the  bill  are  true  as  therein  stated."  Then  fol- 
low the  specific  findings  of  ownership  of  the  land  since 
January,  1865,  and  that  during*  all  the  time  since  com- 
plainant was  in  the  actual  possession  of  the  same,  either 
in  person  or  by  tenants;  that  at  no  time  has  the  land 
been  vacant  or  unoccupied,  and  that  all  taxes  have  been 
paid;  that  the  affidavit  on  which  the  deed  was  based  is 
untrue  and  defective,  in  that  "it  is  stated  in  said  affidavit, 
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in  substance,  that  said  premises  were  vacant  and  unoc- 
cupied, and  that  no  person  or  persons  were  in  the  actual 
occupancy  thereof  three  months  prior  to  the  expiration 
of  the  time  of  redemption  from  said  sale,  when  the  court 
finds  from  the  evidence  the  contrary  to  be  true,  and  that 
said  premises  were  then  in  the  actual  occupancy  of  said 
Constance  Messenie,  and  that  this  fact  could  have  been 
easily  learned  by  said  Walter  Langlois  upon  diligent  in- 
quiry. The  court  further  finds  that  the  facts  set  forth 
in  the  said  affidavit  are  further  untrue  in  this:  that  it  is 
stated  in  said  affidavit  that  the  owner  of  said  tract  of 
land  could  not  be  found,  on  diligent  inquiry,  within  said 
county  of  LaSalle  and  did  not  reside  therein  within  the 
knowledge  and  belief  of  deponent,  when  the  court  finds 
that  said.William  A.  McCullom  was  then  the  owner  there- 
of, and  that  his  deed  therefor  was  then  of  record  in  the 
recorder's  office  in  said  county  in  book  179,  at  page  285, 
and  that  said  McCullom  then,  and  for  many  years  prior 
thereto,  lived  in  said  county,  and  the  greater  part  of  the 
time  within  five  miles  of  the  property,  and  that  his  post- 
office  was  Marseilles."  It  is  further  found  that  the  tax 
deed  is  a  cloud  on  the  title  and  the  same  is  decreed  to 
be  set  aside. 

It  is  expressly  found  in  the  decree  that  evidence  was 
heard  in  open  court,  both  documentary  evidence  and  the 
testimony  of  witnesses.  In  the  record  presented  to  this 
court  there  is  contained  no  evidence,  documentary  or 
otherwise,  as  having  been  submitted  to  the  court.  The 
appellant  insists  that  there  is  no  allegation  in  the  bill 
showing  appellee  could  have  been  served  with  notice, 
and  that  the  decree  is  based  on  a  finding  of  facts  dif- 
erent  from  the  facts  alleged  in  the  bill.  The  averment 
that  the  deed  was  issued  on  a  defective  and  fraudulent 
affidavit  is  found  by  the  court  to  be  sustained  by  the  evi- 
dence, and  the  court  expressly  finds  the  affidavit  is  untrue 
and  defective  in  stating  that  the  premises  were  vacant 
and  unoccupied,  etc. 
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The  findings  in  the  decree  are  such  that  the  relief 
could  be  granted  on  the  averments  as  made  in  the  bill. 
Where  a  transaction  is  sought  to  be  assailed  on  the 
ground  of  fraud,  it  is  not  sufficient  to  charge  fraud  gen- 
erally, but  the  complaining  party  must  state  in  his  plead- 
ings and  prove  on  the  trial  the  specific  acts  or  facts  relied 
on  as  establishing  fraud.    Both  v.  Both,  104  111.  35. 

The  affidavit  to  be  made  by  the  purchaser  or  assignee 
of  a  purchaser  is  fixed  by  the  statute  as  to, what  must 
necessarily  be  set  forth  therein,  and  that  section  of  the 
statute  provides  that  the  person  in  the  actual  possession 
or  occupancy  shall  be  served  with  such  notice  of  an  in- 
tention to  apply  for  a  deed.  The  bill  in  this  case,  aver- 
ring, as  it  does,  actual  occupancy  and  possession,  either 
in  person  or  by  tenants,  and  averring  the  affidavit  to  be 
fraudulent  and  defective  because  it  fails  to  show  any  fact 
with  reference  to  possession,  must  be  held  sufficient,  and 
the  finding  that  the  affidavit  was  untrue  would  be  suffi- 
cient on  which  to  base  the  relief  prayed  for.  Inasmuch 
as  the  demurrer  did  not  point  out  the  alleged  defects  in 
the  bill,  the  allegations  in  the  bill  must  therefore  be  held 
sufficient,  and  the  proof  as  shown  by  the  findings  suffi- 
ciently corresponds  with  and  sustains  those  allegations. 

It  sufficiently  appears  there  is  equity  in  the  bill,  and 
it  was  not  error  to  overrule  a  general  demurrer  to  the  bill. 
Wescott  V.  Wicks,  72  111.  524;  Oage  v.  Schmidt,  104  id.  106. 

The  averments  of  the  bill  are  sufficiently  sustained 
by  the  decree  and  authorize  the  decree  as  entered,  to  the 
extent  the  complainant  was  entitled  to  the  relief  prayed. 

The  decree  of  the  circuit  court  of  LaSalle  county  is 

^^™^^-  Decree  affirmed. 
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Simon  Kruse 

V. 

Francis  J.  Kennett  et  ah 
Opinion  filed  October  16, 1899. 

1.  Gaming — right  of  third  party,  under  section  132  of  Criminal  Code, 
to  sue  for  treble  sum  lost,  extends  to  gambling  in  grain.  The  right  con- 
ferred upon  any  one,  by  section  132  of  the  Criminal  Code,  (Rev. 
Stat.  1874,  p.  372,)  to  sue  for  and  recover  treble  the  value  of  money 
lost  by  betting  in  case  the  loser  does  not,  within  six  months,  sue  for 
the  sum  lost,  applies  to  money  lost  by  gambling-  in  grain  options,  in 
violation  of  section  130  of  such  code. 

2.  Same— section  ISS  of  Criminal  Code  construed  a>s  to  who  is  a  "win- 
ner," A  broker  or  commission  man  who  j-eceives  money  or  prop- 
erty to  be  used  in  the  payment  of  losses  incurred  in  transactions 
in  grain  which  are  gambling  contracts  under  section  130  of  the 
Criminal  Code,  is  a  "winner,"  within  the  meaning  of  section  132, 
and  subject  to  the  penalty  imposed  thereby. 

3.  Same— severity  of  penalty  for  gambling  furnishes  no  reason  against 
enforcing  the  law.  The  severity  of  the  penalty  imposed  by  a  statute 
against  gambling,  which  authorizes  a  recovery  by  any  person  of 
treble  the  amount  lost,  furnishes  no  reason  against  its  enforce- 
ment, where  the  language  authorizing  such  recovery  is  clear. 

Cartwright,  C.  J.,  dissenting. 

Kruse  v.  Kennett,  69  111.  App.  666,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  Frank  Baker,  Judge, 
presiding. 

Foster  &  Kruse,  for  appellant. 

D.  M.  Kirton,  and  Walter  S.  Hull,  for  appellees. 

Mr.  Justice  Bogqs  delivered  the  opinion  of  the  court: 

Appellant  filed  in  the  circuit  court  of  Cook  county  a 
declaration  against  appellees,  the  first  count  whereof  is: 

"For  that  whereas  said  defendants  heretofore,  to-wit, 
on  the  seventh  day  of  September,  A.  D.  1893,  at  the  city 
of  Chicago,  county  of  Cook  and  State  of  Illinois,  were  en- 
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gaged,  under  the  firm  name  of  Kennett,  Hopkins  &  Co., 
in  the  business  of  gambling  in  grain  and  in  wagering  and 
betting  on  the  market  price  of  grain  at  a  future  time;  and 
whereas,  the  said  defendants  heretofore,  to- wit,  on  the 
day  and  year  aforesaid,  at  the  city  of  Chicago  aforesaid, 
made  an  agreement  with  one  J.  Q.  Savage  that  they,  the 
said  defendants,  would,  from  time  to  time,  as  the  brokers 
of  said  J.  Q.  Savage  but  in  their,  the  defendants',  own 
name,  enter  into  contracts  with-  divers  persons  for  the 
purchase  and  sale  of  grain  for  future  delivery,  and  that 
there  should  be  no  delivery  of  the  grain  so  purchased  or 
sold;  and  that  said  plaintiff  further  says  that  it  wafe  then 
and  there  further  agreed  and  understood  by  and  between 
the  said  defendants  and  the  said  J.  Q.  Savage  that  the 
said  J.  Q.  Savage  should  not  be  called  upon  or  required 
to  receive,  deliver  or  pay  for  any  of  the  grain  that  might 
be  so  purchased  or  sold  by  the  said  defendants  for  the 
account  of  the  said  J.  Q.  Savage;  that  all  of  the  con- 
tracts that  might  be  made  by  the  said  defendants  for  the 
purchase  or  sale  of  grain,  as  aforesaid,  should  be  settled 
before  the  time  for  delivery  arrived,  by  the  payment  or 
receipt  of  the  difference  between  the  price  at  which  the 
grain  was  or  might  be  bought  or  sold  and  the  market 
price  of  like  grain  for  like  delivery  at  the  time  of  settle- 
ment, and  that  all  such  transactions  and  deals  in  grain 
should  be  settled  upon  differences,  as  indicated  and  de- 
termined by  the  fluctuation  of  the  market;  and  that  plain- 
tiff says  that  it  was  then  and  there  further  agreed  and 
understood  by  and  between  the  said  defendants  and  the 
said  J.  Q.  Savage  that  the  defendants  should,  from  time 
to  time,  as  the  brokers  of  said  J.  Q.  Savage  but  in  their, 
the  defendants',  own  name,  make  contracts  to  have  and 
to  give  to  themselves  the  option  to  sell  and  buy  grain 
at  a  future  time;  and  the  plaintiff  further  says  that  in 
pursuance  of  the  aforesaid  arrangement,  agreement  and 
understanding,  and  as  the  brokers  of  the  said  J.  Q.  Sav- 
age, the  said  defendants,  not  regarding  the  statute  in 
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such  case  made  and  provided,  did  heretofore,  to-"wit,  on 
the  seventh  day  of  September,  A.  D.  1893,  at  Chicago, 
aforesaid,  enter  into  contracts  for  the  purchase  and  sale 
of  a  large  amount  of  grain,  to-wit,  1,000,000  bushels  of 
wheat  and  50,000  bushels  of  corn  for  delivery  at  a  future 
time,  and  that  before  the  maturity  of  any  of  said  con- 
tracts all  of  said  deals  and  transactions  in  grain  were 
closed  and  settled  by  the  payment  or  receipt  of  differ- 
ences, and  that  no  grain  was  delivered  on  said  contract; 
and  the  plaintiff  further  says  that  in  pursuance  of  the 
aforesaid  agreement  and  understanding,  and  as  brokers 
of  the  said  J.  Q.  Savage,  the  said  defendants,  not  regard- 
ing the  statute  in  such  case  made  and  provided,  did  here- 
tofore, to-wit,  on  the  seventh  day  of  September,  A.  D. 
1893,  at  Chicago,  aforesaid,  enter  into  contracts,  in  their 
own  name,  to  have  and  to  give  to  themselves  the  option 
to  sell  and  buy  at  a  future  time  a  large  quantity  of  grain, 
to-wit,  100,000  bushels  of  wheat  and  100,000  bushels  of 
corn,  and  that  for  the  purpose  of  reimbursing  and  in- 
demnifying the  said  defendants  against  losses  which  they 
had  or  might  sustain  by  reason  of  the  deals  and  transac- 
tions aforesaid,  the  said  J.  Q.  Savage,  as  J.  Q.  Savage, 
A.  N.  Knapp,  Higbee  &  Savage,  Mcintosh  &  Savage,  N.  L. 
Stewart,  and  Savage  &  Porsythe,  did  heretofore,  to-wit, 
on  the  seventh  day  of  September,  A.  D.  1893,  at  Chi- 
cago, aforesaid,  pay  to  the  said  defendants  a  large  sum 
of  money,  to-wit,  the  sum  of  six  thousand  (6000)  dollars, 
being  money  then  and  there  lost  and  paid  by  the  said  J.  Q. 
Savage  to  the  said  defendants  at  one  and  the  same  time 
exceeding  the  amount  of  ten  dollars,  and  by  the  said  de- 
fendants then  and  there  won  of  and  from  the  said  J.  Q. 
Savage  by  wagering  and  betting  on  an  unknown  and  con- 
tingent event,  to-wit,  on  the  market  price  of  grain  at  a 
future  time,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided;  and  the  plaintiff  says  that  the 
said  J.  Q.  Savage  did  not,  within  six  months  from  the 
time  he  lost  and  paid  the  said  several  sums  of  money,  as 
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aforesaid,  brin^  suit  to  recover  the  same  or  any  part 
thereof,  whereby,  and  by  force  of  the  statute,  to-wit,  sec- 
tion 132  of  chapter  38  of  the  Revised  Statutes  pf  the 
State  of  Illinois,  an  action  had  accrued  to  the  said  plain- 
tiff to  have  and  recover  of  and  from  the  said  defendants, 
as  well  for  the  said  county  of  Cook  as  for  himself,  the 
sum  of  eighteen  thousand  (18,000)  dollars,  being  treble 
the  amount  in  value  of  the  said  several  sums  of  money 
lost  and  paid  by  the  said  J.  Q.  Savage  to  the  said  de- 
fendants, as  aforesaid." 

The  declaration  contained  a  second  and  third  count, 
both  in  substance  the  same  as  the  one  set  out  above. 

The  court  sustained  a  general  demurrer  to  the  decla- 
ration, and,  as  the  appellant  (plaintiff  below)  elected  to 
abide  by  his  pleading,  dismissed  the  action  at  the  cost 
of  appellant.  The  judgment  of  the  circuit  court  was  af- 
firmed by  the  Appellate  Court  for  the  First  District  on 
appeal,  and  the  cause  comes  here  by  furtheV  appeal  of 
the  plaintiff  below. 

Section  132  of  the  Criminal  Code,  referred  to  in  the 
declaration,  is  as  follows:  "Any  person  who  shall  at  any 
time  or  sitting,  by  playing  at  cards,  dice  or  any  other 
game  or  games,  or  by  betting  on  the  side  or  hands  of 
such  as  do  game,  or  by  any  ivager  or  bet  upon  any  race^  fight, 
pastime,  sport,  lot,  chance,  casualty,  election  or  unknown  or 
contingent  event  whatever,  lose  to  any  person  so  playing 
or  betting  any  sum  of  money  or  other  valuable  thing, 
amounting  in  the  whole  to  the  sum  of  $10,  and  shall  pay 
or  deliver  the  same  or  any  part  thereof,  the  person  so 
losing  and  paying  or  delivering  the  same  shall  be  at  lib- 
erty to  sue  for  and  recover  the  money,  goods  or  other 
valuable  thing  so  lost  and  paid  or  delivered,  or  any  part 
thereof,  or  the  full  value  of  the  same,  by  action  of  debt, 
replevin,  assumpsit  or  trover,  or  proceeding  in  chancery, 
from  the  winner  thereof,  with  costs,  in  any  court  of  com- 
petent jurisdiction.  *  *  *  In  case  the  person  who  shall 
lose  such  money  or  other  thing,  as  aforesaid,  shall  not, 
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within  six  months,  really  and  bona  fide  and  without  covin 
or  collusion,  sue  and  with  effect  prosecute  for  such  money 
or  other  thing  by  him  lost  and  paid  or  delivered,  as  afore- 
said, it  shall  be  lawful  for  any  person  to  sue  for  and  re- 
cover treble  the  value  of  the  money,  goods,  chattels  and 
other  things,  with  costs  of  suit,  by  special  action  on  the 
case,  against  such  winner  aforesaid,  one-half  to  use  of 
the  county  and  the  other  to  the  person  suing." 

The  section,  the  italicised  portion  omitted,  was  en- 
acted in  1845.  As  enacted  in  1845  it  covered  the  offenses 
denounced  as  gambling  by  the  criminal  statutes  then  in 
force.  Contracts  of  the  character  set  out  in  the  declara- 
tion were  not  then  declared  to  be  gambling  contracts  by 
the  statute.  In  1874  the  General  Assembly  enacted  sec- 
tion 130  of  the  Criminal  Code,  as  follows:  "Whoever  con- 
tracts to  have  or  give  to  himself  or  another  the  option 
to  sell  or  buy,  at  a  future  time,  any  grain  or  other  com- 
modity, stock  of  any  railroad  or  other  company,  or  gold, 
or  forestalls  the  market  by  spreading  false  rumors  to  in- 
fluence the  price  of  commodities  therein,  or  comers  the 
market,  or  attempts  to  do  so,  in  relation  to  any  of  such 
commodities,  shall  be  fined  not  less  than  $10  nor  more 
than  $1000,  or  confined  in  the  county  jail  not  exceeding 
one  year,  or  both;  and  all  contracts  made  in  violation  of 
this  section  shall  be  considered  gambling  contracts,  and 
shall  be  void."  At  the  same  time,  and  as  a  part  of  the 
same  enactment,  the  General  Assembly  re-enacted  sec- 
tion 132,  and  added  the  words  appearing  in  italics  in  the 
copy  of  that  section  hereinbefore  set  out. 

It  is  manifest  the  italicised  words  were  added  to  the 
section  for  the  purpose  of  extending  the  remedies  and 
penalties  provided  by  it  to  newly  declared  offenses  of 
gambling,  including  gambling  in  grain  options,  and  this 
court  has  distinctly  ruled  that  the  remedial  parts  of  sec- 
tion 132  extend  to  and  include  contracts  to  sell  or  buy 
grain  in  violation  of  the  terms  of  section  130.  In  Pearce  v. 
FootCy  113  ni.  228,  which  was  an  action  in  trover  brought 
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nder  said  section  1 32,  we  held  that  the  plaintiff  was  en- 
tled,  under  the  provisions  of  the  section,  to  recover  the 
alue  of  a  note  g-iven  to  him  by  another,  and  which  note 
e  had  transferred  in  settlement  of  "differences"  in  deals 
I  grain  options  neg'otiated  under  contracts  entered  into 
I  violation  of  the  provisions  of  said  section  130.  In  Coth- 
in  v.  Ellis,  125  111.  496,  the  ruling  in  Pearce  v.  Foote,  supra, 
as  referred  to  as  announcing"  the  construction  given  the 
action  by  this  court.  In  Jameson  v.  Wallace,  167  111.  388, 
le  complainant  in  a  bill  in  chancery  was  held  entitled, 
y  reason  of  the  provisions  of  said  section  132,  to  a  decree 
warding  the  return  of  certain  collateral  shares  of  stock 
I  incorporated  companies  pledged  b}'^  her  to  the  defend- 
Qt  in  the  bill,  her  broker  or  commission  merchant,  to 
?cure  said  defendant  against  losses  incurred  in  a  trans- 
ction  in  the  stock  of  a  gas  company,  the  transaction 
eing  a  gambling  contract  under  the  terms  of  section  130, 
nd  a  decree  rendered  by  the  circuit  court  in  favor  of  the 
Dmplainant  in  the  bill  for  the  value  of  certain  of  such 
3llaterals  sold  by  defendant  was  affirmed  in  this  courf. 

It  is  unnecessary  the  grounds  of  these  decisions  should 
e  re- stated.  These  cases  commit  this  court  to  the  posi- 
on  the  remedial  portions  of  section  132  may  be  resorted 
>  by  a  loser  in  a  transaction  denounced  as  gambling  by 
le  provisions  of  section  130.  The  action  sought  to  be 
iistained  in  the  case  at  bar  is  based  upon  the  penal  pro- 
isions  of  the  section,  and  is  given  in  express  terms  by 
le  section  to  any  one  who  will  sue,  in  the  event  the  loser 
oes  not,  "within  six  months,  really  and  bona  fide  and 
ithout  covin  or  collusion,  sue  and  with  effect  prosecute 
>r  such  money  or  other  thing  by  him  lost  and  paid  or 
elivered,  as  aforesaid," — that  is,  in  the  event  the  loser 
oes  not  avail  himself  of  the  remedial  portions  of  the 
action. 

The  rule  penal  statutes  are  to  be  strictly  construed 
tiould  not  be  departed  from,  to  the  end  that  penalties 
tiall  not  be  inflicted  except  in  cases  clearly  intended  to 
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be  included  in  such  statutes.  But  it  is  not  permissible 
to  arbitrarily  indulge  the  rule  to  such  an  unreasonable 
length  that  the  manifest  intention  of  the  law-making 
power  shall  be  defeated  by  mere  construction.  The  lan- 
guage employed  in  the  section  prescribing  the  penalty 
and  giving  the  right  of  action  to  recover  it  is  clear  and 
unambiguous,  and  the  mere  fact  it  imposes  a  severe  pen- 
alty furnishes  no  reason  to  deny  it  full  operation  in  the 
courts,  nor  does  other  sufficient  reason  appear  for  so 
doing. 

It  is  forcibly  and  vigorously  urged  the  "remedies"  pro- 
vided by  section  132,  by  the  express  terms  of  the  section, 
are  to  be  enforced  only  against  one  who  was  "winner" 
in  the  transaction,  and  that  the  defendants  (appellees) 
herein  were  but  the  brokers  or  commission  merchants 
engaged  by  Savage  to  conduct  the  negotiations  and  make 
purchases  and  sales  for  him,  and  that  while  Savage  may 
have  paid  money  to  them,  (appellees,)  the  money  so  paid 
was  for  the  purpose  of  securing  them  against  loss  upon 
his  purchases  and  sales  of  grain,  or  for  the  purpose  of 
paying  his  losses  to  those  who  did  win,  on  the  contracts 
made  by  defendants  for  him.  That  contention  cannot  be 
regarded  as  an  open  one  in  this  court.  We  held  in  Pearce 
V.  Foote,  supra,  and  Jameson  v.  Wallace,  supra,  that  if  one 
acting  as  broker  or  commission  man  for  another  in  the 
purchase  of  grain  or  stocks,  under  contracts  which  are 
gambling  contracts  under  section  130,  receive  from  such 
other  money  or  property  to  be  used,  and  which  is  used, 
in  the  payment  of  losses  incurred  in  the  transaction,  the 
broker  or  commission  man  is  a  "winner,"  within  the  mean- 
ing of  that  word  as  employed  in  the  statute  in  question. 
The  allegations  of  the  declaration  show  that  the  defend- 
ants were  "winners"  from  Savage,  even  more  clearly  than 
did  the  facts  developed  in  the  cases  cited  show  the  de- 
fendants in  those  cases  were  "winners."  The  allegations 
of  the  declaration  in  substance  are,  that  the  defendants 
entered  into  an  agreement  with  Savage  that  he  should 
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lake  illegal  contracts  to  buy  from  or  sell  certain  quan- 
ities  of  grain  to  them  at  certain  prices,  and  that  they 
70uld  enter  into  illegal  contracts  with  other  persons  to 
uy  from  or  sell  to  such  other  persons  like  quantities  of 
rain  at  like  prices,  and  that  Savage  should  pay  to  the 
efendants  all  sums  they  should  win  from  him  on  the  con- 
racts  made  by  them  with  him,  in  order  to  provide  a  fund 
therewith  they  could  pay  such  amounts  as  should  be 
Ton  from  them  on  their  contracts  with  such  other  par- 
ies. The  declaration  alleges  that  Savage  did  make  such 
I  legal  contracts  with  the  defendants,  and  that  he  paid  to 
hem  the  losses  on  such  contracts.  It  is  clear  they  won 
uch  sums  so  paid  to  them  by  Savage,  and  the  fact  they 
3st  the  same  sums  to  other  parties  does  not  make  them 
ny  the  less  "winners."  The  declaration  disclosed  a  good 
ause  of  action. 

The  judgment  of  the  Appellate  Court  and  that  of  the 
ircuit  court  are  reversed,  and  the  cause  is  remanded  to 
lie  circuit  court  with  directions  to  overrule  the  demurrer 
nd  require  the  defendants  to  plead. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Cartwright,  dissenting. 


The  Catholic  Order  op  Foresters 

V, 

Barbara  Fitz. 
Opinion  filed  October  16, 1899. 

1.  Appeals  and  errors — whether  deceased  member  of  6en</lf  society 
as  in  good  standing  is  a  quesHon  of  fact.  Whether  a  deceased  mem- 
er  of  a  benefit  society  was  in  good  standing"  is  a  question  of  fact, 
pon  which  the  adjudication  of  the  trial  and  Appellate  Courts  is 
onclusive  in  an  action  at  law. 

2.  Same — when  instruction  ignoring  matters  of  defense  is  not  erroneous. 
iU  instruction  given  for  the  plaintiff  which  ignores  matters  of  de- 
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fense  which  there  is  evidence  tending-  to  prove  is  not  erroneous, 
where  the  jury  could  not  have  been  misled  by  the  omission,  and  the 
instructions,  taken  as  a  series,  fairly  and  impartially  state  the  law 
g^oveming^  the  case. 

3.  TbiaTj— finding  of  jury  read  by  court  and  assented  to  by  the  jury  is 
a  verdict.  If  the  written  finding  of  the  jury  is  put  in  proper  form 
by  the  court,  and  is  assented  to  by  the  jurors  as  their  verdict  when 
read  aloud  to  them  in  its  altered  state,  the  finding  as  read  consti- 
tutes their  verdict. 

Catholic  Order  of  Foresters  v.  Fitz,  81  111.  App.  389,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Dorrance  Dibell,  Judge, 
presiding. 

E.  S.  CuMMiNGS,  and  E.  Meers,  for  appellant. 

Cowing  &  Young,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Appellee  brought  suit  to  recover  upon  an  endowment 
certificate  issued  by  appellant,  of  date  September  3, 1891, 
in  which  appellant  bound  itself  to  pay  appellee  $1000 
upon  satisfactory  evidence  of  the  death  of  Michael  Pitz, 
her  husband,  and  upon  the  surrender  of  the  certificate, 
provided  the  same  should  not  have  been  surrendered  by 
him  and  another  certificate  issued,  and  upon  the  further 
condition  that  said  Michael  Pitz  should  comply  with  all 
rules  and  laws  governing  the  order  then  in  force  or  that 
might  thereafter  be  enacted.  The  declaration  in  assump- 
sit contained  the  common  counts  and  two  special  counts, 
in  whic\i  latter  the  certificate  is  set  out  in  substance; 
averrin^^  the  death  of  Michael  Pitz  on  April  3,  1896,  and 
that  he  kept  and  performed  the  obligations  by  him  to  be 
kept  and  performed  under  said  certificate,  and  that  ap- 
pellee since  his  death  has  performed  all  that  she  was 
required  to  do  since  his  death,  and  that  she  is  the  bene- 
ficiary, and  that  by  reason  of  the  death  of  deceased  ap- 
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mt  is  indebted  to  her  in  the  sura  of  $1000.  Appellant 
ded  the  general  issue,  and  in  defense  insisted  that 
leceased,  at  the  time  of  his  death,  was  not  a  member 
le  order  in  good  standing.  On  a  trial  in  the  circuit 
t  of  Will  county  the  jury  returned  a  verdict  for  plain- 
or  $1000,  on  which  judgment  was  entered.  An  appeal 
prosecuted  by  defendant  to  the  Appellate  Court  for 
Second  District,  where  that  judgment  was  affirmed, 
bhis  appeal  is  prosecuted. 

he  verdict,  as  entered  by  the  clerk  in  the  record,  as 
med  by  the  jury,  is  as  follows:  "We,  the  jury,  find 
ssues  herein  joined  for  plaintiff,  and  assess  her  dam- 
at  the  sum  of  $1000,  with  interest  at  five  per  cent 
.  the  date  of  the  defendant's  refusal  to  pay  said  cer- 
ite,  after  paying  all  dues  and  assessments  from  No- 
t)er  18,  1894,  to  the  time  of  his,  M.  Fitz's,  death."  By 
)ill  of  exceptions  signed  and  certified  in  this  case  it 
^ars  that  when  the  jury  returned  into  court  with  their 
ict  the  same  was  handed  to  the  presiding  judge,  who 
it  aloud  to  the  jury,  as  follows:  "We,  the  jury,  find 
issues  herein  joined  for  the  plaintiff,  and  assess  her 
ages  at  the  sum  of  $1000,"  and  the  court  thereupon 
ired  of  the  jury  if  they  all  so  said  and  this  was 
:  verdict,  to  which  the  several  members  of  the  jury 
onded  in  the  affirmative. 

'he  record,  as  certified  by  the  clerk  as  to  the  verdict 
rned,  differs  from  the  verdict  appearing  in  the  bill  of 
ptions  in  this  cause.  We  held  in  Hirth  v.  Lynch,  96 
:09:  "Where  the  recitals  of  the  record  of  proceedings 
lade  up  by  the  clerk  and  the  statements  of  a  bill  of 
ptions  duly  signed  and  sealed  by  the  judge  are  not 
irmony,  we  must  take  the  real  truth  to  be  as  stated 
tie  bill  of  exceptions."  The  written  finding  returned 
court  by  the  jury,  stating  the  amount  found  for  the 
itiff  and  leaving  additions  to  be  made  by  the  addi- 
of  interest,  did  not  constitute  a  verdict.  A  verdict 
)t  considered  valid  and  binding  until  pronounced  in 
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open  court.  Either  party  has  the  right  to  have  a  jury 
polled  before  the  verdict  is  recorded,  and  if  any  juror 
does  not  assent  to  the  verdict  it  is  not  the  verdict  of  the 
jury.  But  where  a  verdict  is  delivered  by  a  jury  orally 
in  court  by  the  foreman,  in  the  presence  and  hearing  of 
the  other  jurors,  and  the  verdict  is  in  due  form,  it  may 
be  received  as  the  verdict  of  the  jury,  or  wher^,  as  in  this 
case,  the  court  puts  the  verdict  in  form  and  reads  to  the 
jury  a  verdict  in  proper  form,  to  which  they  severally 
assent  as  being  their  verdict  when  read  aloud  to  them, 
such  verdict  so  read  aloud  as  assented  to  by  them  consti- 
tutes the  verdict  of  the  jury.   Oriffln  v.  Lamed,  111  111.  432. 

The  defense  relied  upon  was,  that  the  deceased,  at 
the  time  of  his  death,  was  not  a  member  of  the  order  in 
^ood  standing,  according  to  the  laws  of  the  order.  On 
this  question  the  evidence  was  conflicting,  and  it  is  purely 
a  question  of  fact,  the  adjudication  of  which  by  the  trial 
and  Appellate  Courts  is  conclusive  on  this  court. 

Objection  is  made  that  the  court  erred  in  giving  an 
instruction  for  the  plaintiff  which  ignores  matters  of  de- 
fense which  there  is  evidence  tending  to  prove.  It  is  not 
necessary  to  state  in  one  instruction  every  element  of 
the  case,  both  for  the  plaintiff  and  defendant.  {Jud^  v. 
Sterrett,  153  111.  94.)  If  the  instructions,  taken  as  a  series, 
fairly  and  impartially  state  the  law  governing  the  case, 
and  the  court  can  see  that  the  jury  could  not  be  misled 
by  the  instructions,  this  will  be  suflScient,  as  an  attempt 
to  state  the  entire  case,  both  for  the  plaintiff  and  the 
defendant,  in  one  instruction  is  calculated  to  confuse  the 
jury.  It  is  the  entire  series  that  is  to  be  considered  in 
determining  the  question  as  to  whether  the  jury  could  be 
misled  thereby.  {City  of  Lanark  v.  Dougherty,  153  111.  163; 
Day  v.  Porter,  161  id.  235;  McCommon  v.  McCommon,  151  id. 
428;  Wenona  Coal  Co,  v.  Holmquist,  152  id.  581.)  And  whilst 
a  single  instruction  may  omit  matters  of  defense  in  such 
a  manner  as  to  mislead  the  jury  and  be  reversible  error, 
yet  on  a  careful  examination  of  the  instructions  in  this 
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se  we  do  not  find  that  the  jury  could  have  been  mis- 
i  by  the  series  of  instructions,  or  that  there  was  such 
lission  of  matters  of  defense  in  any  one  instruction  as 
ght  have  misled  the  jury  or  caused  confusion.  We  are 
nstrained  to  hold  that  there  was  no  error  in  the  giv- 
g",  refusing-  or  modifying  the  instruction's  that  in  any 
inner  prejudiced  the  defendant. 

The  judgment  of  the  Appellate  Court  for  the  Second 
strict  is  affirmed.  Judgment  affirmed. 


Robert  D.  Adams 

V. 

John  S.  Adams. 

Opinion  filed  October  16^  1899. 


Evidence — rcJien  presumption  of  ownership  from  possession  of  personal 
yperiy  is  not  sustaiTied.  Mere  possession  by  an  owner  of  personal 
jperty  received  from  his  mother  is  insufficient  to  establish  his 
nership  and  entitle  him  to  the  property  in  his  own  right  as 
ainst  her  heirs-at-law,  where  he  does  not  claim  under  a  sale,  g^if  t 
loan,  and  there  is  evidence  tending  to  prove  that  he  acted  as 
I  mother's  agent. 
Adams  v.  Adams,  81  111.  App.  637,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
ct; — heard  in  that  court  on  appeal  from  the  Circuit 
►urt  of  Lee  county;  the  Hon.  James  S.  Baume,  Judge, 
esiding. 

Morrison,  Bethea  &  Dixon,  for  appellant. 

A.  C.  Bardwell,  and  Barge  &  Barge,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  a  petition  to  the  June  term,  1897,  of  the  county 
urt  of  Lee  county,  by  John  S.  Adams,  as  one  of  the 
ildren  and  heirs-at-law  of  his  mother,  Amanda  M.  B. 
iams,  deceased,  under  sections  81  and  82  of  the  Admin- 
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istration  act,  to  compel  Robert  D.  Adams,  his  brother,  to 
transfer  to  the  administrator  of  the  estate  of  their  mother 
certain  moneys  and  securities  held  by  him,  amounting  to 
about  J10,000,  alleged  to  have  belonged  to  her  at  the 
time  of  her  death. 

Mrs.  Adams,  a  widow,  died  intestate  on  the  28th  day 
of  May,  1897,  leaving  her  Sons,  Waldo,  Robert  D.  and 
John  S.,  and  an  adopted  daughter,  Maud  Adams,  her  only 
heirs-at-law.  At  the  time  of  her  death  she  was  about 
seventy  years  old.  For  several  years  before  January  1, 
1895,  one  J.  C.  Ayres  had  conducted  her  business  affairs, 
loaned  money  for  her  and  collected  the  interest.  Some 
time  prior  to  November  5, 1894,  she  had  nearly  her  whole 
personal  estate  invested  in  two  mortgages,  one  of  $8000 
and  the  other  of  about  $1600.  In  October  of  that  year 
she  informed  Ayres  she  was  tired  of  the  irregularity  of 
the  payment  of  iifterest  on  the  $8000  loan,  and  desired  to 
have  it  collected.  Ayres  thereupon  proceeded  to  make 
the  collection,  and  on  November  5,  following,  the  sum  of 
18164.71  was  collected  by  him.  On  the  day  the  money 
was  received  by  him  he  deposited  $6000  to  her  credit  in 
the  bank,  and  four  days  later  $2000  more.  On  January 
4,  1895,  he  collected  the  other  loan,  amounting,  with  in- 
terest, to  $1758.12,  which  he  held  for  the  time,  subject 
to  her  order.  Mrs.  Adams  told  Ayres  at  their  meeting 
in  October,  1894,  that  as  her  health  was  poor  she  would 
send  her  son,  the  appellant,  to  see  about  the  collections 
from  time  to  time.  On  December  24,  1894,  Mrs.  Adams 
gave  appellant  a  check  for  $8000,  and  on  January  7,  fol- 
lowing, he  loaned  it  to  one  Rosenthal,  taking  the  note 
and  mortgage  in  his  own  name,  and  at  the  same  time 
drawing  the  money  from  the  bank  on  the  check  from  his 
mother.  On  January  15,  1895,  Ayres  gave  appellant  his 
check  for  $1600,  and  on  January  29,  following,  his  check 
for  $62.25,  of  the  funds  held  by  him  to  the  credit  of  Mrs. 
Adams.  On  the  17th  of  that  month  appellant  presented 
the  check  of  Mrs.  Adams  for  $1600  to  the  bank  and  took 
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a  certificate  of  deposit  for  $1500  to  his  own  order.  After 
her  death  letters  of  administration  on  her  estate  were 
taken  out.  The  administrator  filed  an  inventory,  show- 
ing that  all  the  property  she  owned  at  the  time  of  her 
death  was  a  lot  in  the  city  of  Dixon,  valued  at  $500,  and 
household  furniture  of  the  value  of  $150.  The  object  of 
the  petition  in  this  cause  was  to  compel  appellant  to 
turn  over  the  money,  notes  and  mortgages  received  by 
him  from  the  fund  collected  by  Ayres,  to  the  estate  of 
his  mother.  Appellant  answered  the  petition,  denying 
that  he  had  such  money,  notes  and  securities  belonging 
to  his  mother  at  the  time  of  her  death. 

The  cause  was  heard  first  in  the  county  court  and  af- 
terwards in  the  circuit  court.  Upon  the  hearing  appel- 
lant offered  no  evidence  on  behalf  of  himself.  The  finding 
of  the  circuit  court  was  for  the  petitioner,  ordering  re- 
spondent to  turn  over  to  the  administrator,  among  other 
things,  a  mortgage  for  $8000,  and  the  sum  of  $1662.25  in 
cash,  as  the  property  of  the  deceased.  This  order  was 
affirmed  by  the  judgment  of  the  Appellate  Court  for  the 
Second  District,  where  the  cause  was  taken  on  appeal. 
Robert  D.  Adams,  appellant,  now  appeals  to  this  court. 

As  we  read  the  evidence  and  the  arguments  of  coun- 
sel in  this  case  but  a  single  question  arises, — that  is, 
whether  the  mere  possession  of  the  assets  by  appellant 
at  the  time  of  his  mother's  death,  under  the  evidence 
in  this  case,  is  suflScient  to  establish  his  ownership  and 
entitle  him  to  the  property  in  his  own  individual  right. 
His  sole  reliance  is  upon  the  presumption  of  law  that 
possession  of  personal  property  is  prima  facie  evidence 
of  ownership.  There  is  no  claim  or  pretense  that  the 
money  did  not  belong  to  the  deceased  at  the  time  it  was 
collected  by  Ayres,  her  agent,  and  paid  over  to  the  bank 
to  her  credit.  From  the  evidence  there  appears  to  be 
no  ground  for  an  inference  that  she  made  a  gift  of  the 
money  to  appellant,  nor  does  he  make  this  claim.  He 
does  not  claim  that  he  paid  his  mother  any  consideration 
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for  the  money.  By  his  answer  he  negatives  the  presump- 
tion that  it  was  a  loan  to  him.  On  the  other  hand,  the 
evidence  strongly  tends  to  prove  that  he,  in  draWing  out 
the  money  and  re-loaning  it,  acted  as  the  agent  of  his 
mother.  Prom  the  evidence  introduced  the  conclusion 
is  irresistible  that  the  courts  below  were  abundantly 
justified  in  holding  that  the  prima  facie  presumption  of 
ownership  was  overcome,  and  that  appellant's  posses- 
sion was  not  as  owner  of  the  property,  but  as  agent  for 
the  owner. 

We  agree  fully  with  the  Appellate  Court  that  the  case 
of  Martin  v.  Martin,  174  111.  371,  cited  and  relied  upon  by 
appellant,  has  no  bearing  upon  the  issue  here.  In  that 
case  the  person  holding  the  property  in  dispute  did  not 
rely  upon  mere  possession  as  her  evidence  of  ownership, 
but  upon  proof  which  clearly  showed  that  she  was  put 
in  possession  of  the  property  as  the  owner,  and  not  in 
any  sense  as  an  agent  or  in  any  other  capacity  than  that 
of  owner. 

It  is  urged  that  the  county  court  was  without  juris- 
diction to  determine  this  matter,  because  there  was  no 
evidence  sufficient  to  establish  a  trust  relation  between 
appellant  and  his  mother.  On  that  question  we  see  no 
ground  for  reasonable  controversy.  The  Appellate  Court 
held  that  such  a  relation  did  exist,  and  we  ai*e  satisfied 
the  evidence  warrants  the  finding.  The  cause  is  one  pro- 
vided for  by  the  sections  of  the  statute  before  referred 
to,  and  the  county  court  exercised  its  reasonable  equi- 
table jurisdiction  in  the  matter. 

From  a.careful  consideration  of  the  evidence  and  this 
whole  record  we  have  no  hesitancy  in  saying  the  judg- 
ment of  the  Appellate  Court  is  correct,  and  its  judgment 
will  be  affirmed.  Judgment  affirmed. 
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Oscar  Park  et  al. 

V. 

The  Modern  Woodmen  of  America  et  al* 
Opinion  filed  October  16 y  1899, 

1.  Statutes— <itfe  of  act  which  suggests  subject  matter  is  sufficient.  If 
the  title  of  an  act  sug-gests  its  subject  matter  it  sufficiently  ex- 
presses parts  of  the  act  incident  to  and  reasonably  connected  with 
the  subject  indicated, 

2.  Same— -M?^en  act  is  not  special  legislation.  An  act  is  not  special 
legislation  because  it  is  directed  to  a  particular  subject,  if  it  in- 
cludes all  persons  that  may  be  within  the  particular  class  to  which 
the  subject  applies. 

3.  Constitutional  law— secfton  10  of  act  of  1897  ^  on  fraternal  bene- 
ficiary societies,  is  not  unconstitutional.  The  legalizing-  clause  of  sec- 
tion 10  of  the  act  on  fraternal  beneficiary  societies,  as  amended  in 
1897,  (Laws  of  1897,  pp.  237,  238,)  which  validates  former  action  by 
benefi.t  societies  at  meetings  held  outside  the  State,  is  valid,  and 
not  unconstitutional  as  not  being  sufficiently  indicated  in  the  title 
of  the  act  or  as  being  special  legislation. 

4.  Legislature— ^oio6r  of  legislature  to  enact  curative  laws.  The 
legislature  may,  by  curative  legislation,  render  valid  acts  of  a  fra- 
ternal benefit  society  done  under  a  supposed  power  and  authority, 
where  the  acts  are  not,  in  and  of  themselves,  jurisdictional  with 
respect  to  the  rights  of  person  and  property,  and  are  such  as  might 
originally  have  been  authorized  by  legislation. 

6.  Benefit  societies — charter  members  of  order  of  Modem  Wood- 
men h>ave  no  special  rights.  The  charter  members  of  the  order  of 
Modern  Woodmen  have  no  rights  which  are  not  common  to  the 
other  members  of  the  society. 

6.  Same — directors  may  change  location  of  head  offixx  when  authorized 
by  tvxhthirds  vote.  The  directors  of  a  benefit  society  authorized  to 
amend  its  articles  of  association  when  directed  to  do  so  by  a  two- 
thirds  vote  of  its  legislative  body,  may,  in  conformity  therewith, 
change  the  location  of  the  principal  office,  and  such  action  is  valid 
and  binding  on  the  members  of  the  association.  {Bastian  v.  Mod- 
ern Woodme^i,  166  111.  595,  distinguished.) 

7.  Same — contract  by  promoters  is  not  binding  in  absence  of  ratification, 
A  benefit  society  or  other  corporation  is  not  liable,  in  the  absence 
of  ratification,  upon  a  contract  made  by  its  promoters  before  its 
incorporation,  as  to  the  location  of  the  principal  office. 

♦With  this  case  are  considered  Bastiaii  v.  Modem  Woodmen  of 
America^  Oity  of  FuUon  v.  Same,  Bennett  v.  iSamje,  and  Baker  v.  Same. 
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8.  Same— a  society  cannot  he  required  to  perpetually  perform  contract 
respecting  location  of  principal  office.  Subsequent  members  cannot  be 
precluded  or  the  society  be  prejudiced  by  requiring*  it  perpetually 
to  perform  a  contract  as  to  the  location  of  its  principal  ofllce,  en- 
tered into  by  its  promoters  and  ratified  by  the  society,  since  com- 
pensation may  be  had  in  damages  for  a  violation  of  such  contract. 

9.  Same— /icod  offijoe  may  he  moved  without  consent  of  all  the  memhers. 
The  principal  office  of  a  benefit  society  may  be  removed,  by  direc- 
tion of  its  legislative  body,  for  the  general  good  of  the  association 
and  for  the  accommodation  of  a  great  majority  of  its  members, 
although  all  of  them  do  not  give  consent  thereto. 

10.  Actions  and  defenses— i/j/icn  a  city  cannot  sue  in  its  name  for 
hefufit  of  citizens.  A  city  is  not  authorized  to  sue  in  its  name  in 
behalf  of  its  citizens  to  enforce  a  contract  made  by  promoters,  in 
consideration  of  donations  by  residents,  that  the  principal  place 
of  business  of  a  corporation  should  be  located  in  such  city. 

11.  Appeals  and  ekrors— ^?^n  denial  of  motion  for  change  of  venue 
is  not  reviewahle  on  appeal.  The  denial  of  a  motion  for  a  change  of 
venue,  made  at  the  time  a  temporary  injunction  was  dissolved,  is 
not  reviewable  on  appeal  from  a  decree  dismissing  the  bill  for 
want  of  equity,  rendered  at  a  subsequent  hearing  after  the  inter- 
vention of  a  term  of  court,  and  when  the  certificate  of  evidence 
does  not  show  the  facts  on  which  the  court  acted 

Appeal  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  Hiram  Bigelow,  Judgfe,  presiding^. 

On  July  2,  1897,  Anthony  W.  Bastian  and  others  filed 
their  bill  in  the  circuit  court  of  Whiteside  county,  in  be- 
half of  themselves  as  well  as  all  others  likewise  situated, 
alleging  they  were  members  of  the  Modern  Woodmen  of 
America  and  residents  of  this  State,  in  good  standing. 
They  set  out  the  incorporation  of  the  society  and  the  lo- 
cation of  the  principal  office  at  Fulton,  and  alleged  the 
adoption  of  by-laws  of  1890  and  1895,  referred  to  in  Bas- 
tian V.  Modem  Woodmen  of  America,  166  111.  595.  The  bill 
charges  that  certain  officers  and  delegates  who  consti- 
tute the  "Head  Camp"  have  combined  and  confederated^ 
to  illegally  remove  the  principal  office  from  Fulton  to 
Rock  Island,  Illinois,  and  charges  that  at  the  meeting  of 
June  1,  1897,  at  Dubuque,  Iowa,  and  at  Madison,  Wiscon- 
sin, in '1895,  they  assumed  to  transact  business  pertaining 
to  the  affairs  of  the  corporation,  and  at  such  meetings  pro- 
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ed  for  the  adoption  of  acts  and  resolutions  "affecting 
imoval  of  such  chief  oflSce."  The  bill  alleges  that  the 
d  camp  of  the  Modem  Woodmen  are  illegally  assum- 
to  be  the  society,  and  charges  that  the  corporation 
not  at  any  time  provided  for  the  meeting  of  its  legis- 
ve  or  governing  body  in  any  other  State  or  territory 
n  the  State  of  Illinois,  and  claims  that  section  10  of 
I  act  to  amend  an  act  entitled  *An  act  to  provide  for 
organization  and  management  of  fraternal  beneficiary 
ieties  for  the  purpose  of  furnishing  life  indemnity  or 
uniary  benefits,'"  etc.,  approved  and  in  force  May  27, 
r,  is  null  and  void;  avers  that  no  notice  was  given  by 
officer  of  the  association  that  the  alleged  meeting 
)ubuque  would  entertain  an  attempt  to  submit  to  the 
d  camp  a  proposition  to  change  the  location  of  its 
icipal  office,  and  prays  that  they  may  be  perpetually 
rined  from  removing  the  principal  office,  etc. 
3n  July  27,  1897,  Oscar  Park  and  others  filed  another 
in  the  same  court,  alleging  they  were  members  of  the 
poration  since  the  time  of  its  incorporation,  and  were 
nbers  of  Forest  Camp  No.  2,  one  of  the  subordinate 
ies,  and  alleging  the  incorporation  and  location  of 
principal  office  at/Fulton.  It  recites  the  organization 
he  society  at  Lyons,  Iowa,  in  1883,  and  that  it  became 
essary  that  financial  and  other  assistance  should  be 
by  the  society  to  secure  its  further  existence;  that 
head  officers  proposed  to  the  citizens  of  Fulton,  Illi- 
5,  that  if  they  would  donate  or  contribute  certain  sums 
loney  to  obtain  and  pay  for  a  charter  and  seal,  furnish 
)ffice  for  their  principal  place  of  business  for  one  year, 
the  salary  of  the  head  physician  for  one  year,  and 
tribute  to  the  society  necessary  sums  of  money  until 
hould  be  of  sufficient  strength  to  meet  its  ordinary 
s  arising  in  due  course  of  business,  the  head  office 
uld  be  located  at  Fulton;  that  this  proposition  was 
ie  by  Joseph  C.  Root,  head  consul;  that  on  compli- 
e  with  these  conditions  the  Modern  Woodmen  would 


Digitized  by 


Google 


Oct.  *JJ.]    Park  v.  Modern  Woodmen  op  America.     217 

become  organized  under  the  laws  of  Illinois  and  estab- 
lish its  principal  place  of  business  in  said  city;  that  this 
proposition  was  agreed  to  by  the  citizens,  who  made  cer- 
tain contributions  and  donations.  The  bill  then  alleges 
the  proceedings  of  the  head  camp  held  at  Dubuque,  and 
the  legislation  under  which  such  proceedings  were  had, 
substantially  as  in  the  first  bill,  and  prays  for  injunction. 

On  the  twenty-sixth  of  August,  1897,  the  city  of  Pulton 
filed  a  bill  alleging  that  it  is  a  municipal  corporation  of 
Whiteside  county,  Illinois,  and  that  the  Modern  Wood- 
men of  America  became  incorporated  as  alleged  in  previ- 
ous bills,  and  in  its  articles  of  association  the  complainant 
was  named  as  the  place  of  its  principal  oflSce.  The  origin 
of  the  society;  its  existence  at  Lyons,  Iowa;  its  removal 
to  Pulton,  Illinois;  the  proposition  of  Joseph  C.  Root,  the 
hedd  consul;  the  acceptance  by  citizens  of  Pulton  there- 
of; the  subsequent  incorporation  of  the  association  under 
the  laws  of  the  State  of  Illinois;  the  furnishing  of  a  build- 
ing for  an  office,  and  the  furnishing  of  necessary  furni- 
ture, stationery,  seal,  books  and  papers,  and  the  services 
of  a  head  physician,  are  alleged,  and  that  the  head  camp, 
at  their  meeting  at  Madison,  Wisconsin,  were  attempting 
to  move  the  head  office.  The  bill  prayed  for  an  injunction. 
Subsequently,  in  September,  1897,  Parker  J.  Bennett  filed 
a  bill  of  a  similar  character  to  that  last-named,  alleging 
substantially  the  same  facts  and  with  a  prayer  for  the 
same  relief.  On  September  24,  1897,  Leroy  Baker  filed 
his  bill  against  certain  appellees,  alleging  substantially 
the  same  facts  alleged  in  the  former  bills. 

To  these  several  bills  answers  were  filed  by  the  sev- 
eral defendants  thereto,  which  substantially  admit  the 
original  organization  at  Lyons,  Iowa;  the  organization  of 
Porest  Camp  as  one  of  the  local  camps;  the  organization 
of  the  corporation,  with  the  adoption  of  by-laws;  the  lo- 
cation of  its  principal  office  at  Pulton.  The  answers  aver 
that  the  location  of  its  principal  office  had  been  changed 
by  lawful  act  of  the  order;  deny  that  the  head  office  was 
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established  or  maintained  in  pursuance  of  any  contract 
or  agreement  made  by  the  corporation;  aver  that  if  any 
agreement  was  made  as  charged,  it  was  not  binding  or 
of  legal  force  on  the  order  to  prevent  it  from  removing 
its  head  office  when  the  good  of  the  order  required  the 
same,  and  that  under  the  law  of  this  State  governing-  fra- 
ternal orders,  passed  since  the  organization  of  tiie  order, 
any  such  agreement,  if  made,  has  long  since  become  void 
and  of  no  effect;  that  at  a  meeting  held  at  Omaha,  in  1892, 
by  the  head  camp,  the  location  of  the  principal  office  was 
legally- changed  from  Fulton  to  Rock  Island;  that  the 
same  thing  was  done  at  a  meeting  held  at  Madison,  Wis- 
consin, in  1895,  and  again  at  a  meeting  held  at  Dubuque, 
Iowa,  June  1, 1897;  deny  that  it  was  incorporated  at  the 
time  it  is  claimed  J.  0.  Root  made  the  contract  with  the 
citizens  of  Pulton,  and  deny  that  he  was  an  officer  of 
defendant  corporation;  deny  that  such  contract,  if  any 
was  made,  was  ever  ratified  by  the  corporation;  deny  that 
any  compensation  to  a  head  physician  was  made  by  com- 
plainants or  any  other  persons  mentioned,  as  alleged  in 
the  bill;  deny  there  was  any  obligation  on  the  part  of  the 
corporation  to  pay  any  salary  to  any  person  mentioned 
in  the  bill  as  head  physician  or  to  furnish  an  office  room, 
or  if  any  such  compensation  or  contribution  was  made  by 
any  of  the  complainants  or  any  other  person,  as  alleged, 
that  it  was  in  liquidation  of  any  obligation  of  the  incor- 
poration; aver  that  defendants  have  no  knowledge  or 
information  concerning  any  alleged  contributions,  and 
neither  admit  nor  deny  the  same.  The  answers  set  forth 
the  time  of  incorporation,  and  aver  that  in  the  year  1893 
the  corporation  was  re-organized  under  the  laws  of  the 
State  of  Illinois  in  force  June  22,  1893,  and  aver  the 
amendment  made  by  the  legislature  on  May  27,  1897,  of 
the  act  of  June  22,  1893;  allege  that  on  June  1, 1897,  the 
corporation  was  organized  and  doing  business  under  said 
statute  in  force  June  22,  1893,  and  that  on  June  1,  1897, 
the  corporation  had  in  force  a  by-law  as  follows:    "The 
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articles  of  association  of  this  corporation  may  be  changed 
at  any  regular  session  of  the  head  camp,  by  resolution 
designating  and  setting  forth  the  change  sought  to  be 
made;  said  resolution  to  be  adopted  by  at  least  two- 
thirds  of  the  members  present  at  the  said  head  camp  and 
entitled  to  vote  thereat."  The  answers  set  forth  the 
amendatory  act  of  1897,  and  the  resolution  adopted  at 
the  meeting  at  Dubuque,  Iowa,  in  June,  1897;  aver  that  af- 
terwards, on  June  3, 1897,  the  by-laws  of  the  corporation 
were  amended  by  naming  Rock  Island  as  the  place  of 
its  principal  office,  and  the  filing  of  a  certificate  of  such 
change  of  the  by-laws  with  the  proper  officers  within 
sixty  days  from  June  5, 1897,  and  aver  that  the  removal 
of  the  head  office  was  authorized  by  the  laws  of  this  State 
and  the  law  of  the  order.  The  answers  were  sworn  to. 
Supplemental  bills  were  filed  to  certain  of  these  bills, 
to  which  answers  were  filed,  and  to  the  several  answers 
replications  were  filed. 

On  August  13,  1897,  an  order  dissolving  the  prelimi- 
nary injunction  granted  on  the  first  two  bills  was  entered 
in  vacation  by  a  judge  of  the  circuit  court  on  the  hearing 
on  bills,  answer,  replication  and  affidavits.  The  injunc- 
tions in  both  those  cases  had  been  granted  by  the  mas- 
ter in  chancery.  On  the  same  day  on  which  the  order 
dissolving  those  injunctions  was  filed  another  bill  for 
injunction  was  presented  to  the  master,  who  ordered  a 
temporary  injunction,  to  which  answer  and  replication 
were  filed,  and  on  motion  were  heard  before  the  same 
circuit  judge  who  had  dissolved  the  preceding  injunc- 
tions, and  an  order  was  entered  dissolving  the  injunction 
in  that  case.  No  appeal,  however,  was  taken  from  the 
final  order  in  that  case.  The  bill  by  the  city  of  Fulton, 
filed  on  the  twenty-sixth  day  of  August,  1897,  had  been 
presented  to  the  same  master  who  granted  the  previous 
temporary  injunctions,  and  on  the  coming  in  of  the  an- 
swer and  affidavits  a  motion  to  dissolve  the  injunction 
was  entered  in  vacation,  and  an  application  for  a  change 
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mue  was  made  by  the  complainants  and  denied  on 
learing  of  that  motion,  and  an  order  dissolving  the 
minary  injunction  was  entered  on  September  6, 1897 
bill  by  Parker  J.  Bennett  was  then  filed,  and  a  mo- 
to  dissolve  the  injunction  granted  on  that  bill  by  the 
;er  was  brought  before  the  same  judge,  who  on  the 
ity-fifth  of  September^  1897,  sustained  the  motion  and 
red  an  order  dissolving  the  temporary  injunction, 
he  twenty-fourth  day  of  September,  1897,  the  mas- 
:ranted  a  temporary  injunction  on  the  bill  of  Leroy 
IT.  To  this  latter  bill  the  defendants  gave  notice 
on  the  thirtieth  day  of  September  they  would  appear 
re  Judge  Gest,  at  Rock  Island,  and  move  to  dissolve 
njunction.  On  the  twenty-ninth  day  of  September 
sel  for  complainants  presented  a  petition  to  Judge 
for  a  change  of  venue,  which  he  declined  to  then  en- 
tin,  and  on  the  following  day,  at  Morrison,  in  White- 
county,  he  entered  an  order  dissolving  the  injunction, 
he  five  bills  heretofore  abstracted  and  referred  to. 
ined  on  the  docket  for  hearing,  and  on  the  twenty- 
day  of  March,  1898,  it  being  one  of  the  judicial  days 
le  January  term  of  the  circuit  court  of  Whiteside 
ty,  an  order  was  entered  consolidating  these  several 
es  by  agreement  of  the  parties,  and  on  hearing  the 
were  dismissed  for  want  of  equity  and  the  complain- 
therein  prayed  an  appeal  to  this  court, 
he  complainants  assign  errors  for  dismissing  the 
ral  bills,  respectively;  in  not  declaring  the  act  of 
22,  1897,  invalid;  and  of  the  circuit  judge  in  deny- 
:he  motion  for  a  change  of  venue  on  the  hearing  of 
notions  to  dissolve  the  temporary  injunctions. 

AMES  DeWitt  Andrews,  Charles  C.  McMahon,  and 

UEL  M.  McCalmont,  (William  Barge,  of  counsel,) 

.ppellants: 

L  is  a  franchise  for  a  number  of  persons  to  be  incor- 

ted  and  subsist  as  a  body  politic.  Regents  v.  Williams^ 
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« 
9  G.  &  J.  365;  California  v.  Raihvay  Co,  127  U.  S.  41;  Pierce 

V.  Emory,  42  N.  H.  487;  Snell  v,  Chicago,  133  111.  413. 

Corporate  existence  is  itself  a  franchise  belonging-  to 
the  members  of  the  corporation,  and  a  corporation,  being" 
a  franchise,  may  hold  other  franchises  as  rights  and  fran- 
chises of  the  corporation.  Snell  v.  Chicago,  133  111.  413; 
Pierce  v.  Emory,  32  N.  H.  484;  California  v.  Railway  Co,  127 
U.  S.  40. 

The  franchise  to  be  a  corporation  of  the  kind  and  de- 
scription stipulated,  in  the  charter  vests  in  the  members 
"who  become  incorporated,  and  not  in  the  corporation. 
Regents  v.  Williams,  9  G.  &  J.  365;  Fietsam  v.  Hay,  122  111. 
293;  Snell  Y.Chicago,  133  id.  413. 

The  essential  properties  of  corporate  existence  are 
quite  distinct  from  the  franchises  of  the  corporation. 
Railway  Co,\,  Commissioners,  112  U.  S.  609. 

The  act  of  changing  the  articles  of  association,  like 
the  act  of  agreeing  to  them,  is  not  a  corporate  act  of  the 
corporation  but  an  act  of  contract  of  the  members.  They 
may  delegate  such  an  act  to  oflBlcers  but  they  are  not  ob- 
liged to,  and,  in  performing  such  an  act,  the  officers  are 
agents  of  the  members  rather  than  corporate  function- 
aries. Ryrne  v.  Electric  Co,  65  Conn.  336;  Allerton  v.  Rail- 
way Co,  18  Wall.  233. 

General  authority  to  make,  alter  or  repeal  all  by-laws 
does  not  authorize  the  delegated  body  to  make  changes 
in  the  fundamental  features  of  the  articles  of  association. 
McNulta  V.  Bank,  164  111.  427;  Stevens  v.  Davison,  18  Gratt. 
819;  Livingstone  v.  Lynch,  4  Johns.  Ch.  573;  Allerton  v.  Rail- 
way Co,  18  Wall.  233. 

So  it  was  held  in  Allerton  v.  Raihvay  Co,  that  a  power 
to  exercise  all  the  corporate  acts  of  the  society  did  not 
invest  the  directors  with  power  to  make  changes  in  the 
articles  of  association.  And  in  Venner  v.  Railway  Co,  28 
Fed.  Rep.  589,  it  was  held  that  power  to  perform  all  cor- 
porate acts  did  not  authorize  fundamental  changes  in  the 
plan  of  doing  business. 
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partnership  and  general  association  the  majority 
t  chang-e  or  alter  the  fundamental  articles  of  part- 
p  against  the  will  of  the  minority,  however  small, 
\  there  is  an  express  or  implied  provision  in  the  ar- 
themselves  that  they  may  do  it.  The  same  prin- 
applies  to  corporations.  March  v.  Ballard,  43  N.  H. 
jivingstone  v.  Lynch,  4  Johns.  Ch.  573;  Byrne  v.  Elec- 
).  65  Conn.  336;  Zabriskie  v.  Railway  Co,  18  N.  J.  Ekj. 
illerton  v.  Railway  Co.  18  Wall.  233;  McNulta  v.  Bank, 
.  427;  Eidman  v.  Bowman,  58  id.  444;  Insurance  Co.  v. 
\,  162  id.  470. 

e  consent  of  the  members  of  the  corporation  to  the 
g  of  material  changes  in  the  fundamental  articles 
to  be  presumed,  but  must  be  proved.  March  v.  Bal- 
3  N.  H.  515;  Eidman  v.  Bowman,  58  111.  444;  Alter  ton 
Iway  Co.  18  Wall.  233. 

Lsmuch  as  the  act  of  making  essential  changes  in 
tides  of  association  or  charter  of  the  corporation  is 
me,  in  its  nature,  as  the  act  of  framing  the  articles 
ociation  in  the  first  place, — i.  e.,  an  act  of  contract, 
1  changes  cannot  be  made  without  the  unanimous 
t  of  the  incorporators  or  members.  Livingstone  v. 
,  4  Johns.  Ch.  573;  Byrne  v.  Electric  Co.  65  Conn.  336; 
kie  V.  Railway  Co.  18  N.  J.  Eq.  178;  Allerton  v.  Railway 
Wall.  233;  Bastian  v.  Modern  Woodmen,  166  111.  395. 
quiescence  by  shareholders  in  steps  illegally  taken 
icers,  no  matter  for  how  long  a  time,  affords  no 
nption  of  legality.  March  v.  Ballard,  43  N.  H.  515. 
member  is  not  estopped  from  questioning  an  act 
affects  him  by  having  known  and  acted  upon  or  in 
rmity  with  or  obedience  to  the  performance  of  the 
act  in  the  same  way  on  former  occasions.  Such  an 
nnot  ripen  into  a  right.  Insurance  Co.  v.  Knight,  162 
'0;  Railroad  Co.  v.  Lapham,  18  Barb.  312;  March  v. 
ad  Co.  43  N.  H.  515. 

is  doubtful  if  the  legislature  can  authorize  the  per- 
nce  of  a  strictly  corporate  act  by  a  corporation 
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beyond  the  State  boundary  in  such  a  way  as  to  bind 
members.  {Bastian  v.  Modem  Woodmen^  166  111.  595.)  But 
it  is  clear  that  the  leg^islature  is  powerless  to  authorize 
the  corporation  or  its  officers  to  make  changes  in  the  ar- 
ticles of  association  without  the  consent  of  the  members 
(where  no  such  power  is  reserved)  without  the  State,  not 
merely  because  of  the  extra-territorial  feature,  but  be- 
cause the  legislature  has  no  power  to  invest  the  officers 
with  such  a  power. 

A  legalizing  act  which  attempts  to  giv.e  force  to  such 
action  taken  by  officers  or  an  official  body  of  a  corpora- 
tion impairs  the  obligation  of  a  contract  and  contravenes 
the  Federal  constitution.  Regents  v.  Williams^  9  G.  &  J.  365; 
McDaniel  v.  Cornell,  19  111.  226;  Sykes  v.  People,  132  id.  32. 

All  members  of  the  corporation  do  not  necessarily 
stand  in  the  same  position.  A  member  who  joins  after 
a  given  date  cannot  complain  of  an  illegal  act  done  be- 
fore he  became  a  member,  unless  it  is  void.  But  charter 
members  may  require  the  officers  to  adhere  to  the  charter.  - 
Marsh  v.  Railway  Co,  43  N.  H.  525;  28  Fed.  Rep.  581. 

A  corporation  cannot  change  its  location  from  any 
city  where  any  of  the  inhabitants  have  "donated  or  in 
any  manner  contributed  any  money  or  any  other  valu- 
able thing  to  induce  such  corporation"  to  locate.  (1'  Starr 
&  Cur.  Stat.  chap.  32,  par.  65.)  Tliis  section  applies  to 
corporations  not  having  capital  stock.     Ibid.  par.  70. 

The  legalizing  clause  of  section  10  of  the  statute  of 
1897  is  not  expressed  in  the  title,  and  is  void.  1  Thomp- 
son on  Corp.  sec.  619;  Williamson  v.  Keokuk,  44  Iowa,  88; 
Brieswick  v.  Mayor,  51  Ga.  639. 

Said  section  is  void  because  it  is  special  legislation. 
The  same  privilege  might  have  been  conferred  upon  all 
corporations  by  a  general  law. 

Harvey  Hurd,  for  appellees: 

The  change  of  the  principal  place  of  business  from 
Pulton  to  Rock  Island  was  made  in  accordance  with  the 
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rules  of  the  association  regularly  adopted,  and  is  there- 
fore conclusive  upon  complainants.  Kurd's  Stat.  1892, 
sec.  297,  p.  876;  Kurd's  Stp.t.  1897,  sees.  264a,  267,  p.  971; 
Bastian  v.  Modern  Woodmen,  166  111.  595. 

To  entitle  a  member  of  an  association  to  invoke  the 
aid  of  a  court  of  equity  as  against  the  action  of  the  asso- 
ciation in  which  he  does  not  concur,  he  must  show  a  pe- 
cuniary injury  to  his  membership,  as  distinguished  from 
its  effect  upon  the  association  as  a  whole.  Railroad  Co. 
V.  Zimmer,  20  111.  654. 

The  charter  of  a  corporation  formed  under  such  a  gen- 
eral law  does  not  consist  of  the  articles  of  association 
alone,  but  of  such  articles  taken  in  connection  with  the 
law  under  which  the  organization  takes  place.  People  v. 
Chicago  Gas  Trust,  130  111.  268;  Morawetz  on  Corp.  sec.  318. 

When  one  becomes  a  member  of  such  an  association 
he  is  presumed,  as  a  matter  of  law^  to  know  that  the  gen- 
eral law  under  which  the  association  is  organized,  may 
be  amended  by  the  legislature,  and  that  the  association 
may  accept  such  amendment  in  any  recognized  way.  Bail- 
road  Co,  V.  Zimmer,  20  111.  654. 

An  incorporation  act  may  be  amended  to  almost  any 
extent  not  destructive  of  the  principal  purposes  of  the 
incorporation,  or  to  divert  the  investment  of  the  stock- 
holder, or  take  away  hi^  property  without  compensation. 
There  is  a  clear  distinction  between  such  an  amendment, 
which  is  termed  auxiliary,  and  one  which  changes  the 
investment  or  takes  away  property  rights,  which  is  called 
fundamental.  Railroad  Co.  v.  Zimmer,  20  111.  654;  Sprague 
V.  Railroad  Co.  19  id.  174;  Barrett  y.  Railroad  Co.  13  id.  504; 
Railroad  Co.  v.  Renshaw,  18  Mo.  210;  Railroad  Co.  v.  Hughes, 
22  id.  291;  Fulton  County  v.  Railroad  Co.  21  111.  338;  Ross  v. 
Railroad  Co.  77  id.  127;  Copk  on  Stock  and  Stockholders, 
(3d  ed.)  sec.  499;   Venner  v.  Railroad  Co.  28  Fed.  Rep.  581. 

J.  G.  Johnson,  and  Jackson  &  Kurst,  also  for  ap- 
pellees. 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court:  , 

The  purpose  of  this  society,  and  its  action  with  ref- 
erence to  an  attempt  to  change  the  location  of  its  prin- 
cipal office  from  the  city  of  Fulton  to  the  city  of  Rock 
Island,  and  the  legislation  under  which  such  attempted 
change  was  sought  to  be  made,  are  stated  and  set  forth 
in  Bastian  v.  Modem  Woodmen  of  America,  166  111.  595,  where 
it  was  held  that  where  an  incorporated  benefit  society 
has  by  its  fundamental  law  fixed  its  principal  office  at 
a  place  designated  in  its  articles  of  association,  such 
principal  office  cannot  be  changed  without  the  amend- 
ment of  its  fundamental  law  and  its  articles  of  associa- 
tion; that  such  change  of  its  articles  of  association  must 
be  made  in  accordance  with  methods  assented  to  by  its 
members,  and  that  statutory  provisions  relating  thereto 
must  necessarily  be  observed;  that  in  the  absence  of  a 
statute  to  the  contrary,  a  corporation  has  no  power  to 
perform  strictly  corporate  acts  outside  of  the  State  of 
its  creation.  It  was  further  held  in  that  case  that  sec- 
tion 10  of  the  act  of  1893,  concerning  benefit  societies, 
was  in  conflict  with  section  18a  of  the  act  of  1887  as 
added  by  the  act  of  1893,  and  repeals  the  conflicting  pro- 
visions of  that  section;  that  a  benefit  society  organized 
in  this  State,  which  had  applied  for  permission  to  con- 
tinue business  under  the  act  of  1893,  concerning  benefit 
societies,  was  prohibited  by  section  10  ofj^that  act  from 
changing  the  location  of  its  principal  office  at  a  meeting 
held  in  another  State.  It  was  further  held  that  an  unau- 
thorized and  illegal  removal  of  the  principal  office  might 
be  enjoined  by  members  of  the  society  who  contributed 
to  its  support  and  were  interested  in  its  funds. 

It  is  unnecessary  to  repeat  or  discuss  the  legislation 
under  which  this  organization  was  acting,  but  that  case, 
in  its  discussion  of  the  question  as  to  the  powers  of  this 
organization  under  the  law  of  this  State  in  force  prior  to 
the  time  of  that  opinion,  must  be  considered  conclusive. 

Wl— 16 
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In  1897  an  act  was  passed  (Laws  of  1897,  p.  237,)  enti- 
tled "An  act  to  amend  an  act  entitled  *An  act  to  provide 
for  the  organization  and  management  of  fraternal  bene- 
ficiary societies  for  the  purpose  of  furnishing  life  indem- 
nity or  pecuniary  benefits  to  beneficiaries  of  deceased 
members,  or  accident  or  permanent  indemnity  disability 
to  members  thereof,  and  to  control  such  societies  of  this 
State  and  of  other  States  doing  business  in  this  State, 
and  providing  and  fixing  the  punishment  for  violation 
of  the  provisions  thereof,  and  to  repeal  all  laws  now 
existing  which  conflict  herewith, '  by  adding  thereto  an 
additional  section  hereby  designated  as  section  7i,  and 
amending  sections  10  and  12  thereof."  The  additional 
section  7^  and  amended  section  10  are  as  follows: 

"Sec.  7k'  Any  corporation,  association  or  society  or- 
ganized under  the  provisions  of  this  act  amended  by  this 
section,  may  change  its  article  of  association  in  the  man- 
ner prescribed  by  its  own  rules,  but  no  such  change  shall 
be  of  legal  effect  until  a  certificate  setting  forth  fully  and 
definitely  the  changes  proposed  shall  have  been  submit- 
ted to  and  approved  by  the  insurance  superintendent  and 
filed  in  the  office  of  the  Secretary  of  State,  and  a  certi- 
fied copy  thereof  recorded  in  the  office  of  the  recorder  of 
deeds  in  the  county  in  which  the  original  certificate  of 
association  was  recorded.  Every  corporation,  associa- 
tion or  society  organized,  having  adopted  such  change  in 
its  articles  of  association,  shall  comply  with  the  provi- 
sions of  this  section  wifhin  sixty  (60)  days." 

"Sec.  10.  Any  such  society  organized  under  the  laws 
of  this  State  may  provide  for  the  meeting  of  its  legisla- 
tive or  governing  body  in  any  other  State,  province  or 
territory  wherein  such  societies  shall  have  subordinate 
bodies,  and  all  business  that  has  heretofore  or  may  here- 
after be  transacted  at  such  meetings  shall  be  valid,  in  all 
respects,  as  if  such  meeting  was  held  within  this  State; 
and  where  the  laws  of  any  such  society  provide  for  the 
election  of  its  officers  by  votes  to  be  cast  in  its  subordi- 
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nate  bodies,  the  votes  so  cast  in  its  subordinate  bodies 
in  any  other  State,  province  or  territory  shall  be  valid 
as  if  cast  in  this  State:  Provided^  however,  that  all  meet- 
ings held  within  this  State,  in  any  such  society  organ- 
ized under  this  law  or  heretofore  organized,  no  member 
shall  be  allowed  to  cast  more  than  fifteen  votes  by  proxy 
on  any  question  submitted  therein." 

This  act  was  approved  May  27,  1897,  with  an  emer- 
gency clause.  By  this  legislation  any  society  organized 
under  the  provisions  of  the  act  was  authorized  to  change 
its  articles  of  association  in  the  manner  prescribed  by 
its  own  rules,  and  was  further  empowered  to  provide  for 
the  meeting  of  its  legislative  or  governing  body  in  any 
other  State  or  territory  wherein  the  society  should  have 
subordinate  bodies,  and  it  declared  all  business  that  had 
theretofore  been  or  might  be  thereafter  transacted  at  such 
meetings  should  be  valid  in  all  respects,  to  the  same  ex- 
tent as  if  such  meetings  were  held  within  this  State,  and 
rendered  valid  all  acts  done  with  reference  to  changing 
the  place  of  its  principal  office,  and  empowered  the  soci- 
ety to  do  what  was  held  in  Bastian  v.  Modern  Woodmen  of 
America,  supra,  could  not  be  done,  and  legalized  the  action 
of  such  society  in  attempting  to  effect  such  removal,  by 
which  the  illegality  of  the  act,  as  held  in  that  case,  was 
obviated. 

The  appellants  insist  that  the  legalizing  clause  of  sec- 
tion 10  of  the  act  above  is  void  because  not  expressed  in 
the  title  of  the  amendatory  act,  and  is  special  legislation. 
As  to  the  first  objection,  it  is  sufficient  to  say  that  if  all 
the  provisions  of  the  act  relate  to  one  subject,  which  is 
indicated  in  its  title,  and  the  parts  of  the  act  are  incident 
to  and  reasonably  connected  with  the  subject  indicated 
and  are  reasonably  auxiliary  thereto,  then  the  act  may 
include  details  of  legislation  with  reference  to  that  sub- 
ject matter  so  indicated  without  the  title  being  a  mere 
index  of  everything  contained  therein.  The  provision  of 
the  constitution  cannot  be  so  narrowly  construed  as  to 
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require  the  title  of  an  act  of  itself  to  contain  the  entire 
act.  It  is  sufficient  if  the  title  of  the  act  suggests  the 
subject  matter;  then  it  includes  all  that  is  reasonably 
auxiliary  thereto.  The  title  of  this  act  is  sufficiently  full 
and  complete  to  include  all  the  subjects  embraced  there- 
in, not  excepting  what  is  termed  retrospective  legislation. 
An  act  which  affects  all  corporations  or  persons  with- 
in the  particular  class  towards  which  the  legislation 
is  directed,  and  is  general, — applicable  to  all  belonging 
thereto, — is  not  obnoxious  to  an  objection  as  being  spe- 
cial legislation.  Because  it  is  directed  to  a  particular 
subject,  including  all  persons  that  may  be  within  a  par- 
ticular class  to  which  the  subject  applies,  does  not  con- 
stitute the  act  one  having  reference  to  a  special  subject 
and  does  not  render  it  special  legislation.  Where  the 
legislature  enacts  a  law  with  reference  to  a  particular 
subject  matter,  and  authorizes  acts  to  be  done  which  are 
not,  in  and  of  themselves,  jurisdictional  with  reference 
to  a  person  or  property,  it  may  by  curative  legislation 
approve  and  render  valid  any  act  done  which  it  had  power 
to  originally  authorize,  and  which  may  have  been  done 
theretofore  under  a  supposed  power  and  authority.  If 
something  is  done  or  omitted  constituting  a  defect  in 
a  proceeding,  which  might  have  been  authorized  or  dis- 
pensed with  by  the  legislature,  a  subsequent  curative 
statute  authorizing  or  dispensing  with  such  act  done  or 
omitted  renders  the  act  valid.  If  something  is  done  which 
might  have  been  made  immaterial  by  the  legislature,  that 
body,  by  a  subsequent  law,  may  cure  a  defect  existing 
because  of  such  immateriality  and  render  the  same  valid. 
If  that  body  has  power  to  authorize  a  particular  act  to 
be  done,  it  may  by  a  subsequent  act  render  valid  an  act 
so  done  without  a  power  theretofore  conferred.  (Town  of 
Fox  V.  Town  of  Kendall,  97  III.  72.)  But  this  power  does 
not  extend  to  a  jurisdictional  question  where  the  rights 
of  persons  are  involved,  which  can  only,  under  the  con- 
stitution, be  taken  under  due  process  of  law.     The  prin- 
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ciple  is,  if  a  property  right  is  asserted,  whether  inherent 
in  a  natural  person  or  conferred  by  law  upon  an  artificial 
person,  the  question  is  presented,  has  the  legislature  re- 
nounced the  right  to  legislate  further  with  reference  to 
the  subject  matter  or  to  subject  it  to  further  control?  If 
so,  a  property  right  is  secured  either  to  a  natural  or  an 
artificial  person;  but  if  not,  a  mere  naked  right  has  been 
granted,  which  is  subject  to  governmental  regulation, 
which  may  be  dealt  with  as  the  public  good  may  require, 
by  the  law-making  power,  in  the  same  manner  as  with 
reference  to  all  other  rights.  In  Bank  of  the  Eepvblic  v. 
County  of  Hamilton,  21  111.  53,  it  was  said  (p.  59):  **If,  in  a 
law  creating  an  artificial  being,  rights  or  powers  are  con- 
ferred upon  it,  which,  by  the  express  terms  of  the  act  or 
by  reasonable  intendment,  shall  not  be  taken  away  or 
modified  by  a  subsequent  law  without  the  consent  of  the 
corporation,  that  becomes  what  has  been  termed  a  char- 
ter contract,  and  becomes  a  property  in  the  hands  of 
the  corporation,  and  is  protected  by  those  constitutional 
provisions  referred  to;  but  unless  there  be  such  express 
provision  or  reasonable  intendment  that  such  right  or 
faculty  shall  not  be  touched  by  subsequent  legislation,  it 
is  held  in  the  same  subordination  to  governmental  con- 
trol to  which  the  rights  and  faculties  existing  in  natural 
persons  are  subject."  The  legislation  above  quoted,  and 
the  right  t#  amend  the  charter  of  this  corporation,  were 
valid,  and  clearly  within  the  power  of  the  legislature. 

Appellants  contend  that  the  change  of  the  princi- 
pal office  of  this  corporation  could  not  be  made  without 
the  consent  of  its  members;  and  further,  that  a  contract 
outside  the  articles  of  association  had  been  entered  into 
between  the  promoters  and  the  early  members,  fixing  the 
location  of  the  principal  office  at  Fulton,  and  hence  no 
change  could  be  made  of  that  principal  office  except  by 
the  unanimous  consent  of  its  members.  It  is  further  in- 
sisted, that  by  reason  of  donations  made  to  the  corpora- 
tion by  residents,  citizens  and  inhabitants  of  Fulton,  no 
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change  could  be  made  of  the  principal  office  from  that 
city,  even  with  the  consent  of  all  the  members  of  this 
corporation,  without  the  consent  of  the  residents,  citi- 
zens and  inhabitants  of  Fulton.  And  it  is  finally  urged 
that  there  is  no  provision  in  the  articles  of  association, 
or  of  the  statute  under  which  the  association  was  incor- 
porated, allowing  a  change  of  the  location  of  the  princi- 
pal office  to  be  made  by  less  than  all  the  members,  and 
hence  it  is  urged  that  the  consent  of  all  must  be  had. 

Prior  to  the  act  of  June  22, 1893,  there  was  no  law  au- 
thorizing the  head  camp  of  an  incorporation  existing  by 
virtue  of  the  laws  of  this  State  to  transact  business  at 
a  meeting  held  outside  of  this  State.  By  section  10  of 
the  act  last  mentioned  such  society  organized  under  the 
laws  of  this  State  might  provide  for  the  meetings  of  its 
legislative  or  governing  body  in  any  other  State,  and  all 
business  theretofore  or  that  might  thereafter  be  trans- 
acted at  such  meetings,  except  so  far  as  the  same  may 
relate  to  the  removal  of  the  principal  place  of  business, 
shall  be  as  valid  in  all  respects  as  if  such  meetings  were 
Held  within  this  State.  At  the  meeting  of  the  head  camp 
oi  the  Modern  Woodmen  of  America  held  at  Madison, 
Wisconsin,  in  June,  1895,  certain  proceedings  were  had 
and  the  following  resolution  was  adopted: 

^'Resolved,  That  the  rule  of  this  corporation  with  regard  to 
amendments  to  the  articles  of  association  of  this  corporation 
be  and  is  declared  to  be  as  follows:  That  the  board  of  directors 
of  this  order  have  power,  and  they  are  hereby  required,  to 
amend  the  articles  of  association  and  the  fundamental  law 
of  this  order  in  such  particulars  as  the  same  may  be  directed 
to  be  done  by  vote  of  two-thirds  of  the  members  of  the  head 
camp,  by  its  certificate  signed  by  the  head  consul  or  head  clerk 
and  attested  by  the  seal  of  the  corporation,  and  that  this  reso- 
lution or  rule  take  effect  from  and  after  its  passage.*' 

The  exception  in  the  act  of  1893  being  left  out  of  the 
amendment  of  1897,  and  the  provisions  of  section  7^  hav- 
ing been  incorporated  in  this  statute  by  that  amendment 
of  1897,  at  a  meetii  at  Dubuque, 
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Iowa,  on  the  second  day  of  June,  1897,  a  resolution  was 
adopted  by  a  two-thirds  vote  changing  the  articles  of 
association  by  striking  out  the  name  **Fulton"  as  the 
location  of  the  principal  office  and  substituting  therefor 
"City  of  Rock  Island,"  and  directing  the  board  of  direct- 
ors, head  consul  and  head  clerk  to  make,  under  the  seal 
of  the  corporation,  a  certificate  of  such  change,  and  have 
the  same  recorded  as  required  by  law.  The  certificate 
was  so  made  within  sixty  days  and  approved  by  the  in- 
surance superintendent  and  filed  in  the  office  of  the  Sec- 
retary of  State,  and  a  copy  thereof  was  also  filed  in  the 
office  of  the  recorder  of  deeds  of  Whiteside  county.  This 
action  of  the  head  camp  at  Dubuque  was  in  accordance 
with  the  resolution  adopted  at  Madison  and  a  compli- 
ance with  section  7i  of  the  amendatory  act  of  1897,  and 
was  authorized  by  section  10  of  the  latter  act. 

The  persons  who  constituted  the  charter  members  of 
this  society  have  no  rights  which  are  not  common  to  the 
other  members  of  the  association.  This  association,  hav- 
ing its  origin  in  a  single  camp  composed  of  a  small  num- 
ber of  persons,  has  been  extended  until  now  there  exist 
thousands  of  camps,  extending  over  more  than  twenty 
States  and  including  a  membership  of  over  290,000.  The 
manner  of  government  of  the  entire  body  differs  from 
the  ordinary  corporation  for  pecuniary  profit.  But  this 
corporation  not  organized  for  the  purpose  of  pecuniary 
profit,  could  not  possibly  carry  out  any  legislation  with 
reference  to  any  change  except  in  the  manner  designated 
in  the  act  under  which  it  is  organized,  to-wit,  the  act 
of  1893  and  the  amendments  thereto,  which  have  been 
accepted  by  it.  Under  those  statutes  the  plan  of  the 
association  as  expressed  in  its  articles  and  fundamental 
law,  and  acted  upon  from  the  beginning,  could  not  and 
did  not  contemplate  a  meeting  of  its  vast  membership  in 
one  body.  The  legislative  power  of  the  association  was 
therefore  vested  in  the  head  camp, — a  body  composed  of 
certain  officers  and  representatives  of  the  membership, 
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chosen  by  the  members  themselves  from  local  camps, — 
and  to  the  body  as  thus  organized  the  power  to  exercise 
fidl  authority  in  all  matters  pertaining  to  the  weal  and 
welfare  of  the  association  in  all  matters  not  otherwise 
provided  for  in  the  fundamental  law  is  given.  The  dele- 
gates and  certain  officers  assembled  in  a  head  camp  in 
the  way  prescribed  by  the  rules  of  the  association  could 
lawfully  act  on  all  matters  delegated  to  that  body  un- 
der the  articles  of  association  and  its  rules,  and  under 
the  statutes  under  which  they  were  organized  and  the 
amendments  thereto,  and  the  action  of  such  head  camp 
was  the  action  of  the  members  of  the  association.  The 
head  camp  might,  therefore,  under  this  amendatory  leg- 
islation of  1897,  and  under  the  action  taken  at  Madison 
and  Dubuque,  lawfully  change  the  location  of  the  prin- 
cipal office,  and  such  action  is  valid  and  binding  on  the 
members  of  the  association.  In  so  doing  their  action  is 
not  in  conflict  with  anything  said  in  Bastian  v.  Modern 
Woodmen  of  America^  supra. 

What  is  here  said  disposes  of  the  allegations  of  the 
bills  of  Anthony  W.  Bastian  et  al,  v.  Modern  Woodmen  of 
America  et  al,,  and  of  the  bill  of  Leroy  Baker  v.  Charles 
W.  Hawes  and  Modern  Woodmen  of  America. 

By  the  bills  of  Oscar  Park  et  al,  v.  Modern  Woodmen 
of  America  et  al,,  City  of  Pulton  t;.  Modern  Woodmen  of 
America,  and  Parker  J.  Bennett  v,  William  A.  Northcott 
et  al,  and  the  Modern  Woodmen  of  America,  it  is  averred, 
in  substance,  that  a  secret  fraternal  society  first  came 
into  existence  at  Lyons,  Iowa,  in  1883,  and  it  is  alleged 
that  twenty-one  persons,  constituting  the  sole  member- 
ship of  the  society  of  the  Modem  Woodmen  of  America, 
elected  Joseph  C.  Root  head  consul,  Lewis  6.  Blaine 
head  banker  and  Albert  Hilton  head  clerk,  which  last 
named  officers  constituted  an  executive  committee,  with 
power  to  make  and  execute  contracts.  The  bills  allege 
that  a  proposition  was  made  to  the  citizens  of  Pulton, 
Illinois,  that  the  Modern  Woodmen  of  America  would 
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become  organized  under  the  laws  of  the  State  of  Illinois 
and  establish  its  principal  place  of  business  at  Fulton  if 
the  citizens  and  inhabitants  would  donate  or  contribute 
toward  the  society  certain  sums  to  pay  for  the  obtain- 
ing of  a  charter  in  Illinois,  to  purchase  a  corporate  seal, 
furnish  an  office  for  the  principal  place  of  business  for  a 
period  of  one  year,  pay  the  salary  of  a  head  physician 
for  one  year,  and  contribute  towards  the  society  neces- 
sary sums  to  keep  it  in  running  order,  and  would  organ- 
ize a  local  camp;  that  the  Modern  Woodmen  of  America 
would  then,  as  soon  as  practicable,  become  incorporated 
under  the  laws  of  the  State  of  Illinois,  and  would  move 
its  principal  office  from  Lyons,  in  the  State  of  Iowa,  to 
Pulton,  Illinois;  that  the  inhabitants  of  Pulton  agreed 
to  accept  said  proposition,  and  organized  Porest  Camp 
No.  2,  and  paid  the  necessary  funds  for  the  incorporation 
of  the  society  under  the  laws  of  the  State,  and  there  were 
paid  by  certain  individuals  certain  small  sums  of  money 
in  carrying  out  the  alleged  contract,  and  paid  for  the 
head  physician  and  for  office  rent  for  one  year,  with  other 
expenses;  that  said  society  became  incorporated  in  pur- 
suance of  said  agreement,  and  named  in  the  articles  of 
association  Pulton,  in  Whiteside  county,  in  the  State  of 
Illinois,  as  its  principal  place  of  business;  that  said  con- 
tract was  reduced  to  writing.  The  proposed  removal  of 
the  principal  office  is  then  alleged  in  these  several  bills. 
There  is  no  evidence  in  this  record  showing  any  con- 
tract reduced  to  writing,  and  its  destruction,  as  alleged 
in  several  of  these  bills,  by  which  the  principal  office  was 
to  be  kept  at  Pulton,  in  Whiteside  county,  Illinois.  The 
weight  of  proof  tends  to  show  that  no  such  agreement 
in  writing  ever  existed.  The  contract,  as  set  out  in  the 
bills,  is,  in  effect,  an  allegation  that  the  promoters  of 
this  incorporation  who  had  incorporated  its  first  camp 
at  Lyons,  Iowa,  proposed  to  move  the  principal  office  to 
Pulton,  Illinois,  and  retain  the  principal  office  at  that 
place  for  certain  alleged  considerations.    The  considera- 
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tions  alleged  to  have  been  paid,  so  far  as  the  allegations 
of  these  bills  are  concerned  and  so  far  as  set  forth  there- 
in, and  under  the  proof  in  this  record,  might  be  disposed 
of  by  the  application  of  the  maxim  de  minimis  non  curat 
lex.  With  reference  to  those  allegations,  it  is  suflBcient 
to  say  that  under  the  averments  of  the  bills  a  contract 
is  alleged  to  have  been  entered  into  by  the  promoters  of 
thife  corporation  before  the  incorporation  took  place,  be- 
cause of  which,  in  consideration  of  certain  expenditures 
being  made  by  certain  citizens  and  inhabitants  of  Ful- 
ton, its  chief  office  should  be  located  in  that  city.  The 
decided  weight  of  authority  is  that  contracts  of  this 
character,  made  by  the  proposed  promoters  of  a  corpora- 
tion, do  not  render  the  latter  liable  thereon.  The  rule  is 
well  stated  in  Cook  on  Stockholders,  (sec.  707,)  where  it 
is  said:  "Any  other  rule  would  be  dangerous  in  the  ex- 
treme, inasmuch  as  promoters  are  proverbially  profuse  in 
their  promises,  and  if  the  corporation  were  to  be  bound 
by  them  it  would  be  subject  to  many  unknown,  unjust 
and  heavy  obligations.  The  only  protection  of  the  stock- 
holders and  of  the  subsequent  creditors  against  such  a 
result  lies  in  the  rule  that  the  corporation  is  not  bound 
by  the  contracts  of  its  promoters.  The  rule  is  just  and 
should  not  be  weakened."  This  principle  is  in  effect  sus- 
tained by  Seeberger  v.  McCormick,  178  111.  404. 

Whilst  contracts  of  this  character  made  by  a  promoter 
may  be  ratified  by  the  corporation,  and  the  benefits  it  has 
accepted  may  be  enforced  against  it  to  the  extent  that  it 
may  be  rendered  liable  for  damages  for  failing  to  comply 
therewith  where  there  is  such  a  ratification,  yet  all  sub- 
sequent members  or  stockholders  cannot  be  precluded  or 
the  welfare  of  the  corporation  jeopardized  or  prejudiced 
by  requiring  it  to  perform  some  contract  perpetually, 
where  the  interests  of  almost  every  person  connected 
with  the  association  or  corporation  may  be  disastrously 
affected  thereby.  In  case  of  ratification,  compensation 
may  be  had  in  damages  for  a  violation  thereof.     It  is 
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aT^erred  in  the  last  three  named  bills  that  in  the  articles 

of  association  the  place  of  the  principal  office  was  fixed 

at  Fulton.     This  is,  however,  not  averred  to  be  a  ratifi- 

I  cation  of  the  contract  of  these  promoters.     It  appears 

that  on  the  application  to  the  Secretary  of  State  for  a 

certificate  of  incorporation  the  place  of  the  principal 

office  was  left  blank,  and  that  a  certificate  was  refused 

by  the  Secretary  of  State  because  of  such  omission,  and 

thereupon  the  city  of  Fulton  was  inserted  as  the  place 

of  the  principal  office.   The  pleading  must  be  taken  most 

I  strongly  against  the  pleader,  and  the  allegations  of  these 

I  bills  do  not  amount  to  an  averment  of  a  ratification  by 

I  the  corporation. 

i  As  to  the  bill  filed  by  the  city  of  Fulton,  that  munici- 

I  •  pality  is  not  authorized  to  sue  in  behalf  of  the  citizens, 
residents  and  inhabitants  thereof  because  of  the  alleged 
donations  they  may  have  made  to  the  promoters  of  or  to 
the  Modern  Woodmdn  of  America.  That  municipality  of 
itself  could  not  extend  municipal  aid  and  benefit  under 
the  constitution,  and  it  is  not  authorized  to  sue  on  behalf 
of  inhabitants,  residents  or  citizens  thereof,  and  seek  to 
protect  their  interests  by  litigation  conducted  in  its  name 
which  may  be  attended  with  costs. 

We  cannot  agree  with  the  contention  of  the  appellants 
that  the  consent  of  all  the  members  of  this  association 
must  be  had  before  a  removal  of  the  principal  office  could 
be  effected.  To  so  hold  would  render  the  action  of  a 
single  member  sufficient  to  prevent  the  action  of  all  the 
other  members,  and  is  not  in  accordance  with  the  pur- 
pose of  the  articles  of  association,  the  statutes  under 
which  it  is  acting,  or  its  welfare.  One  becoming  a  mem- 
ber of  this  association  must  know  that  the  charter  of  the 
company  is  not  unalterable.  He  must  take  notice  of  the 
fact  that  it  is  liable  to  be  amended  by  the  legislature, 
and  that  the  company  might  accept  such  amendment. 
By  his  contract  when  he  became  a  member,  not  only  was 
there  incorporated  therein  the  provisions  of  the  statutes 
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of  the  State  as  they  then  existed,  but  he  is  held  to  rec- 
ognize the  further  principle  that  there  is  the  right  in. 
the  legislature  to  change  the  provisions  of  the  charter 
as  public  good  and  the  interests  of  the  company  may  re- 
quire. (Illinois  River  Railroad  Co.  v.  Zimmer,  20  111.  654.)  One 
becoming  a  member  with  this  knowledge  cannot  assert 
a  right  in  himself  as  existing  which  would  prevent  the 
acceptance  of  any  legislation  that  might  be  adopted  for 
the  welfare  of  the  association,  and  hence  a  single  objec- 
tion cannot  take  away  the  right  of  the  corporation  to  ac- 
cept this  amendatory  legislation  and  act  thereon,  thereby 
changing  the  place  of  the  principal  office.  Neither  can 
the  objection  of  one  or  more  members  deprive  the  legis- 
lature of  the  State  of  its  power  to  regulate,  control  and 
direct  the  procedure  or  powers  of  an  artificial  person 
created  and  brought  into  being  by  it.  The  object  of  the 
corporation,  as  stated  in  the  statute  and  its  articles  of 
association,  is  the  furnishing  of  life  indemnity  and  pecu- 
niary benefits  to  the  widows  and  heirs  of  its  members. 
Its  manner  of  conducting  its  business,  as  between  its 
members  and  the  association,  is  through  its  local  camps. 
There  is  no  direct  association  between  the  member  and 
the  head  camp  other  than  through  the  representatives 
of  the  local  camp  in  the  head  camp.  The  head  camp, 
composed  of  officers  and  delegates,  directs  the  policy  of 
the  local  camps.  The  location  of  the  principal  office  of 
the  association  is  not  a  part  of  its  plan  for  the  benefit 
and  advantage  of  an  individual  member  of  a  particular 
camp.  The  principal  place  of  business  is  more  one  of 
public  convenience,  for  the  general  good  of  the  associa- 
tion, and  no  individual  member  can  acquire  a  right  or 
interest  as  to  the  location  of  the  principal  office  which 
is  against  the  general  good  of  a  great  majority  of  his  fel- 
low-members and  the  general  benefit  of  the  association. 
Appellees  gave  notice  of  a  purpose  to  move  a  disso- 
lution of  the  injunction  in  the  case  of  the  city  of  Fulton 
as  complainant,  as  also  in  the  case  of  Parker  J.  Bennett, 
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complainant,  and  In  the  case  of  Leroy  Baker,  complain- 
ant, in  vacation.  The  appellants,  on  appearing"  before 
the  judge  in  accordance  with  this  notice,  entered  a  mo- 
tion for  a  change  of  venue,  which  was  denied,  and  that 
is  assigned  as  error.  Subsequently  the  cases  proceeded 
to  a  hearing  on  bills  and  answer  before  another  judge 
at  a  regular  term  of  the  Whiteside  circuit  court.  A  term 
had  intervened  between  the  dissolution  of  the  temporary 
injunction  and  the  subsequent  hearing  on  bill,  answers, 
replications  and  proofs.  These  appeals  do  not  bring  be- 
fore us  the  question  of  the  change  of  venue,  nor  is  there 
incorporated  in  the  certificate  of  evidence  the  facts  on 
which  the  judge  acted. 

Under  the  evidence  appearing  in  this  record  and  under 
the  legislation  applicable  to  this  corporation  there  was 
no  error  in  the  circuit  court  in  dismissing  the  bills  for 
want  of  equity.  The  decree  of  the  circuit  court  of  White- 
side  county  is  affirmed.  ^^^^  ^^.^ 


William  D.  Kent  et  al. 

V. 


il81       2ft7l 
dl02a  2921 

Opinion  JUed  October  16^  1899. 

CORPORATIONS — persons  assuming  to  act  as  directors  before  stock  is 
subscribed  are  liable  for  debts  contracted.  Persons  who  assume  to  act 
as  directors  of  a  corporation,  and  exercise  corporate  powers  and 
contract  debts  in  its  name,  before  all  stock  named  in  the  articles 
of  incorporation  has  been  subscribed  for  in  good  faith,  are  person- 
ally liable,  under  section  18  of  the  Corporation  act,  (Rev.  Stat,  1874, 
p.  289,)  for  the  debts  so  contracted. 

Clark  Y.  Kent,  80  111.  App.  128,  aflQrmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brent ano, 
Judge,  presiding. 
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This  action  was  beg^nby  appellee,  against  appellants, 
the  directors  of  the  Dubuque  Building  Company,  an  Illi- 
nois corporation,  now  insolvent,  to  recover  for  merchan- 
dise sold  to  the  corporation.  The  suit  was  brought  under 
section  18  of  the  Corporation  act,  to  hold  appellants,  as 
directors,  personally  liable,  jointly  and  severally,  be- 
cause they  assumed  to  act  as  directors  of  the  corporation 
and  contracted  debts  in  the  name  of  the  corporation, 
and  otherwise  exercised  corporate  powers,  before  all  the 
capital  stock  named  in  its  articles  of  incorporation  had 
been  subscribed  in  good  faith. 

The  Dubuque  Building  Company  was  organized  on  Au- 
gust 10, 1894.  On  that  date  the  articles  of  incorporation 
were  recorded  in  the  office  of  the  recorder  of  deeds  of 
Cook  county.  Prom  these  articles  of  incorporation  it  ap- 
pears that  John  S.  Brown,  Walter  H.  Browne  and  James 
E.  Dement  signed  the  usual  preliminary  statement  that 
they  desired  to  form  a  corporation,  to  be  known  as  the 
Dubuque  Building  Comjxany;  that  its  object  was  to  oper- 
ate an  apartment  building  in  Chicago;  its  capital  stock 
$100,000;  the  number  of  shares  1000;  the  amount  of  each 
share  $100;  its  duration  ninety-nine  years;  its  principal 
office  in  Chicago.  It  further  appears  by  the  report  of  two 
of  said  commissioners,  Walter  H.  Browne  and  James  E. 
Dement,  that  they  opened  books  of  subscription  and  that 
the  stock  was  fully  subscribed.  The  following  is  a  true 
copy  of  such  subscription: 

*'We,  the  undersigned,  hereby  severally  subscribe  for  the 
number  of  shares  set  opposite  our  respective  names,  to  the 
capital  stock  of  Dubuque  Building  Company,  and  we  severally 
agree  to  pay  the  said  company  for  each  share  the  sum  of  $100, 
in  such  manner  and  at  such  time  or  times  as  the  board  of  di- 
rectors may  determine; 

Names.  Shares.     Amount. 

E.  J.  Price 1  $100 

Walter  H.  Browne 995  99,500 

Frederick  P.  Austin. 2  200 

John  S.  Brown 1  100 

Fred  W.  Hatch 1  100" 
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It  further  appears  from,  said  report  that  the  commis- 
sioners convened  a  meeting  of  said  subscribers  by  notice 
pursuant  to  law;  that  said  subscribers  met  and  elected 
as  directors  E.  J.  Price,  Walter  H.  Browne,  John  S.  Brown, 
Frederick  P.  Austin  and  Harry  B.  Gutches.  This  report 
of  the*  two  commissioners,  Walter  H.  Browne  and  James 
E.  Dement,  is  sworn  to.  They  make  oath  that  "the  fore- 
going report  by  them  subscribed  is  true  in  substance  and 
in  fact." 

Immediately  after  filing  the  articles  of  incorporation 
the  company  proceeded  in  the  work  of  erecting  an  apart- 
ment building,  known  as  the  Dubuque  Apartment  Build- 
ing, in  Chicago.  It  continued  in  business  until  December 
23,  1895,  when  it  made  a  voluntary  assignment  for  the 
benefit  of  creditors  to  John  S.  Brown,  assignee.  A  part 
of  its  indebtedness  was  a  claim  of  $660  of  George  M. 
Clark  &  Co.,  appellee,  for  gas  ranges  and  labor  furnished 
the  building  under  written  contract  made  in  April,  1895. 
At  the  time  this  contract  was  made  the  appellants,  Wil- 
liam D.  Kent,  Samuel  A.  Treat,  Thomas  S.  Dobbins  and 
John  R.  True,  were  the  managers  or  directors  of  the 
company  and  had  been  for  some  time  prior  thereto,  and 
continued  to  be  up  to  the  time  of  the  assignment,  in 
December,  1895.  William  D.  Kent  was  the  president, 
Samuel  A.  Treat  the  secretary  and  John  R  True  the 
treasurer  of  the  company. 

On  the  trial  the  following  stipulation  was  entered  into 
in  open  court:  "That  on  or  about  April  17,  1895,  George 
M.  Clark  &  Co.  made  a  written  contract  with  the  Dubuque 
Building  Company  for  the  furnishing  of  gas  ranges  for 
the  Dubuque  building;  that  the  ranges,  under  said  con- 
tract, were  actually  furnished  and  went  into  the  build- 
ing, and  that  at  the  time  of  the  assignment,  December 
23, 1895,  there  remained  due  from  the  Dubuque  company, 
for  goods  furnished  under  said  contract,  the  sum  of  $660, 
none  of  which  has  been  paid." 
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A  corporation  known  as  the  Carolina  Building  and 
Hotel  Company  began  the  erection  of  this  apartment 
building  and  failed.  Among  its  creditors  were  appel- 
lants, or  companies  or  firms  in  which  they  were  inter- 
ested. In  an  effort  to  save  themselves  as  creditors  of 
the  Carolina  company  they  undertook  to  complete  the 
building,  and  with  that  object  in  view  organized  the  Du- 
buque Building  Company.  The  subscription  for  stock, 
as  hereinbefore  stated,  was  made  for  them  and  in  their 
behalf  without  any  intention  on  the  part  of  .the  subscrib- 
ers to  take  stock,  but  the  subscribers  in  behalf  of  appel- 
lants and  others  were  induced  to  sign  the  preliminary 
papers,  subscribe  for  the  capital  stock  and  to  become 
the  first  board  of  directors.  None  of  those  original  sub- 
scribers assumed  any  responsibility  or  had  any  intention 
of  paying  any  part  of  the  subscription,  but  it  is  shown 
that  the  contractors  whom  they  represented  were  to  pay 
for  stock  to  the  extent  of  whatever  amount  might  be  due 
them  for  work  done  and  material  furnished  to  the  Caro- 
lina company,  or  for  the  completion  of  the  building  under 
the  management  of  the  Dubuque  Building  Company.  The 
capital  stock  was  to  be  distributed  among  these  con- 
tractors, but  they  assumed  no  obligation  as  to  any  cash 
payments  for  such  stock.  Upon  the  trial  an  admission 
was  made  by  counsel  for  the  appellants,  to  the  effect  that 
"there  is  no  contention  here  that  Mr.  Brown  was  able  to 
pay  for  that  stock;  he  did  not  subscribe  for  it;  he  never 
intended  to  pay  a  dollar  on  it  himself;  he  did  not  pay  it 
himself."  Brown  subscribed  for  a  majority  of  the  stock 
on  the  organization  of  the  Dubuque  Building  Company. 

In  the  trial  court  finding  and  judgment  were  entered 
in  favor  of  the  appellants  here.  On  appeal  to  the  Ap- 
pellate Court  for  the  First  District  that  judgment  was 
reversed  and  judgment  was  entered  in  that  court  for  $660, 
the  amount  stipulated  to  be  due  the  appellee.  The  Ap- 
pellate Court  made  a  special  finding  of  facts,  as  follows: 
"The  court  finds  that  appellees,  as  directors  of  the  Du- 
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buque  Building  Company,  a  corporation,  assumed  and  ex- 
ercised corporate  powers  in  the  name  of  said  corporation, 
and  contracted  in  the  name  of  said  corporation,  with  the 
appellant,  the  indebtedness  of  $660  here  sued  for,  before 
all  the  stock  named  in  the  articles  of  incorporation  of 
said  corporation  had  been  subscribed  in  good  faith."  The 
Appellg.te  Court,  on  granting  an  appeal  to  this  court, 
entered  a  certificate  of  importance. 

Edward  Startzman  Elliott,  for  appellants. 

Paden  &  Gridley,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

It  is  provided  by  section  18  of  the  Corporation  act: 
"If  any  person  or  persons,  being  or  pretending  to  be  an 
officer  or  agent  or  board  of  directors  of  any  stock  cor- 
poration or  pretended  stock  corporation,  shall  assume  to 
exercise  corporate  powers  or  use  the  name  of  any  such 
corporation  or  pretended  corporation  without  complying 
with  the  provisions  of  this  act,  before  all  stock  named  in 
the  articles  of  incorporation  shall  be  subscribed  in  good 
faith,  then  they  shall  be  jointly  and  severally  liable  for 
all  debts  and  liabilities  made  by  them  and  contracted  in 
the  name  of  such  corporation  or  pretended  corporation." 
By  special  finding  the  Appellate  Court  found  that  the 
appellants  assumed  to  act  as  directors  of  the  Dubuque 
Building  Company,  a  corporation,  and  a^umed  and  exer- 
cised corporate  powers  in  the  name  of  the  corporation 
and  contracted  in  its  name  with  the  appellee,  by  which 
contract  the  indebtedness  sued  for  herein  was  incurred, 
before  all  stock  named  in  the  articles  of  incorporation 
had  been  subscribed  for  in  good  faith.  This  finding  of 
fact  creates  a  clear  liability  under  section  18,  as  held  by 
this  court  in  Loverin  v.  McLaughlin,  161  111.  417. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


242 


Jarrett  v.  City  op  Chicago. 


[ISIDL 


ll8i  243. 
1201  685 
'6201  540 


J.  R.  Jarrett  et  al. 

V. 

The  City  of  Chicago. 

Opinion  filed  October  16, 1899, 

Public  improvements— paw'ngr  ordinance  mibst  specify  height  of  curb 
required,  A  special  asseesment  ordinance  for  paving  a  street  is  in- 
valid which  fails  to  indicate  the  height  of  the  curbing  required  in 
the  construction  of  the  improvement.  (Holden  v.  City  of  Chicago,  172 
111.  263,  followed.) 

Writ  op  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  C.  M.  Barickman,  Judge,  presiding. 

HiLLis  &  McCoy,  (Charles  S.  McCoy,  of  counsel,) 
for  plaintiffs  in  error. 

Charles  S.  Thornton,  Corporation  Counsel,  and 
Armand  F.  Teepy,  for  defendant  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  to  review  a  judgment  of  the 
county  court  of  Cook  county  confirming  a  special  assess- 
ment levied  to  defray  the  cost  of  curbing,  grading  and 
paving  a  system  of  streets  in  Chicago  known  as  the 
"St.  La-vyrrence  avenue  system." 

The  principal  error  assigned  is,  that  the  ordinance 
authorizing  the  street  improvement,  and  upon  which  the 
assessment  is  predicated,  is  invalid,  in  that  it  fails  to 
designate  the  height  of  the  curbing  required  in  the  con- 
struction of  the  improvement.  This  same  question  was 
before  this  court  in  the  case  of  Holden  v.  City  of  ChicagOj 
172  111.  263,  and  several  subsequent  cases,  and  the  con- 
tention of  plaintiffs  in  error  was  there  sustained.  The 
same  reasoning  urged  by  defendant  in  error  in  this  case 
was  presented  and  considered  in  those  cases.  We  find  no 
sufficient  reason  now  for  changing  the  conclusion  there 
reached.  The  judgment  below  must  accordingly  be  re- 
versed. Judgment  reversed. 
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The  Galesburg  and  Great  Eastern  Railroad  Co. 

V. 

Newton  M.  Milroy  et  ah 
Opinion  fled  October  if,  1899. 

1.  Appeals  and  errors — when  amount  of  condemnation  verdict  vrill 
not  he  di^urhed.  The  amount  of  a  condemnation  verdict  for  land 
actually  taken  for-riffht  of  way  will  not  be  disturbed,  on  appeal, 
where  the  jury  viewed  the  premises  and  the  verdict  is  within  the 
range  of  evidence;  nor  will  the  amount  awarded  as  damages  for 
depreciation  in  the  value  of  land  not  taken  be  disturbed  where  the 
jury  viewed  the  premises  and  the  evidence  is  sharply  conflicting. 

2.  Same — when  courVs  refusal  to 'sustain  objections  to  improper  ques^ 
tions  is  not  prejudiciaL  The  court's  refusal  to  sustain  an  objection 
to  improper  questions  is  not  prejudicial,  when  one  of  them  was  not 
answered  and  the  other  was  replied  to  in  such  form  as  to  render 
the  error  harmless. 

3.  Eminent  domain — depreciation  in  market  valve  is  the  measure  of 
damages  to  land  not  actuxilly  taken.  In  condemnation  proceedings  to 
acquire  a  right  of  way,  where  land  not  taken  will  be  depreciated 
in  actual  market  value  by  reason  of  the  construction  of  the  road, 
damages  are  recoverable  in  a  sum  equal  to  such  depreciation. 

4.  Same — use  to  which  land  taken  is  adapted  enters  into  the  question  of 
damages.  The  value  of  land  condemned  for  right  of  way  should  be 
estimated  not  only  with  reference  to  the  use  to  which  it  is  actually 
applied,  but  to  the  use  to  which  it  is  adapted,  if  such  latter  use 
enters  into  and  affects  its  market  value. 

5.  Instructions — when  giving  of  instruction  which  does  not  enlighten 
Vie  Jury  wUl  not  reverse.  The  giving  of  an  instruction  which  does  not 
enlighten  the  jury  on  the  issues  is  not  reversible  error,  when,  under 
the  entire  series,  it  could  not  have  affected  the  verdict. 

6.  Same— jury  are  presumed  to  consider  instructions  as  a  whole.  The 
jury  are  presumed,  in  assessing  the  damages  in  condemnation  pro* 
ceedings,  to  consider  the  instructions  as  a  whole,  and  to  notice  the 
qualifications  which  one  instruction  makes  on  another. 

Appeal  from  the  County  Court  of  Knox  county;  the 
Hon.  Philip  S.  Post,  Judge,  presiding. 

Carney,  Shumway  &  Rice,  for  appellant. 

James  T.  Wasson,  Eugene  W.  Welch,  and  Williams, 
Lawrence  &  Welsh,  for  appellees. 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

A  petition  was  filed  on  October  5,  1898,  in  the  county 
court  of  Knox  county,  by  appellant,  to  condemn  land  for 
right  of  way.  Cross-petitions  by  appellees  were  filed, 
alleging  ownership  of  adjoining  lands  and  claiming  dam- 
ages thereto  by  reason  of  the  construction  and  operation 
of  the  railroad.  On  hearing,  the  jury  found  compensation 
and  damage  as  follows:  To  Newton  M.  Milroy  and  Mary 
G.  McCornack,  $690.25;  to  Charles  D.  Clark,  1600.95;  to 
Frederick  Becker,  $506.90.  The  petitioner  entered  a  mo- 
tion for  a  new  trial,  which  was  overruled,  to  which  ruling' 
exception  was  taken.  Petitioner  brings  the  record  to 
this  court  by  appeal. 

The  only  questions  presented  for  adjudication  were  as 
to  the  market  value  of  the  land  actually  taken,  and  what, 
if  any,  damage  was  sustained  to  land  not  taken.  Three 
different  land  owners  whose  lands  were  sought  to  be  taken 
and  who  filed  cross-petitions  to  recover  damages  to  ad- 
jacent lands  were  involved  in  the  one  petition. 

Some  ten  or  twelve  witnesses  were  examined  on  each 
side  as  to  the  value  of  the  lands  taken  for  use  for  right 
of  way,  and  the  verdict  of  the  jury  as  to  compensation 
for  land  actually  taken  is  not  greater  than  the  value  fixed 
by  some  of  the  witnesses  for  the  petitioner  and  less  than 
that  placed  upon  it  by  the  witnesses  for  the  land  owners, 
and  in  neither  of  the  three  cases  was  the  compensation 
for  the  land  actually  taken  in  excess  of  the  value  as  fixed 
by  some  of  the  petitioner's  witnesses.  The  jury  went 
upon  and  viewed  the  land,  and  we  are  satisfied  the  evi- 
dence warranted  the  finding  of  the  jury,  in  each  case,  as 
to  the  compensation  to  be  paid  for  land  actually  taken. 

On  the  question  of  the  depreciation  in  value  of  the 
land  not  taken,  so  far  as  the  land  owners  Milroy  and  Mc- 
Cornack are  concerned,  some  twelve  witnesses  testified 
for  the  land  owners,  and  the  average  amount  of  damage, 
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taking  the  entire  testimony  of  all  these  witnesses,  is  a 
depreciation  in  value  of  $927.08,  whilst  about  the  same 
number  of  witnesses  called  by  petitioner  fixed  the  amount 
of  damage  sustained  by  the  land  not  taken  at  an  average 
of  1215.  Here,  again,  the  jury  went  upon  the  land  and 
inspected  the  same,  and  by  their  verdict  found  the  dam- 
age to  the  land  not  taken  to  be  $550.  It  is  clear  that 
tjie  evidence  warranted  this  verdict.  As  to  the  land  of 
Charles  D.  Clark,  the  jury  found  the  value  of  the  land 
taken  to  be  $260.95  and  the  damage  to  land  not  taken  to 
be  $340.  It  was  found  that  the  value  of  the  land  of  Fred- 
erick and  Jane  Becker  taken  for  the  use  of  the  railroad 
was  $306.90  and  damages  to  land  not  taken  was  $200. 
In  each  case  the  jury  went  upon  the  premises,  and  their 
view  of  the  premises  is  authorized  to  be  taken  by  them 
as  evidence  in  the  case.  Outside  of  the  information  de- 
rived by  an  actual  view  of  .the  propert}^  it  is  sufficient  to 
say  that  the  evidence  is  sharply  conflicting,  both  as  to 
the  value  of  the  land  actually  taken  and  the  damage  sus- 
tained by  land  not  taken.  The  evidence  is  so  conflicting 
that  we  would  not  feel  warranted  in  disturbing  the  ver- 
dict of  a  jury,  even  though  there  was  no  actual  view  of 
the  premises.  Taking  into  consideration  the  information 
to  be  derived  from  the  view  of  the  premises,  and  the  con- 
flicting state  of  the  evidence,  we  would  not  be  authorized 
to  disturb  this  verdict  on  a  question  of  fact. 

It  is  urged  that  there  was  error  in  the  admission  of 
evidence.  The  only  questions  pointed  out  in  the  brief  of 
appellant  on  this  branch  of  the  case  were  the  following: 
A  witness  was  asked:  "As  to  this  fencing  of  the  railroad, 
do  you  understand  that  they  are  not  obliged  to  answer 
for  damages  to  your  stock  if  they  get  out  of  your  fields?" 
The  question  was  objected  to  by  petitioner,  objection 
overruled  and  petitioner  excepted.  It  does  not  appear 
that  any  answer  was  made  to  this  question.  This  ques- 
tion was  then  asked:  "Did  you  consider  the  possibility 
of  that  being  true?"  which  was  objected  to  by  petitioner, 
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objection  overruled  and  petitioner  excepted.  Witness 
then  answered:  "No,  sir;  I  have  not  considered  that." 
By  this  answer  the  petitioner  was  in  no  way  prejudiced, 
and  the  error  was  harmless.  The  questions  were  im- 
proper, as  the  only  question  to  be  determined  as  to  land 
not  taken  was  as  to  whether  there  was  a  difference  in 
the  actual  market  value  by  reason  of  the  construction  of 
the  road. .  {Metropolitan  West  Side  Elevated  Railway  Co.  v. 
Stickney,  150  111.  362;  Metropolitan  West  Side  Elevated  Rail- 
road Co.  V.  White^lGG  id.  375.)  And  whilst  these  questions 
could  in  no  manner  throw  any  light  on  the  issue,  and  the 
objections  thereto  should  have  been  sustained,  yet  one  of 
them  having  no  answer  and  the  other  being  answered  in 
the  form  it  was,  rendered  the  error  harmless. 

It  is  urged  there  was  error  in  giving  the  twelfth  and 
fifteenth  instructions  asked  by  land  owners.  These  in- 
structions are  almost  identically  the  same,  the  difference 
being  that  reference  is  made  to  the  amount  of  damages, 
if  any,  sustained  by  two  different  land  owners  by  name, 
and  to  which  they  would  be  entitled  if  certain  acts  were 
shown.  The  effect  of  the  two  instructions  is  to  tell  the 
jury  that  if  the  land  not  taken  will  be  depreciated  in  ac- 
tual market  value  by  reason  of  the  building  of  the  road 
through  it  the  jury  should  fix  the  damages  at  a  sum  equal 
to  sucli  depreciation.  In  this  there  was  no  error.  Metro- 
politan West  Side  Elevated  RaiVway  Co.  v.  Stickney,  suprcC. 

It  is  insisted  that  the  seventeenth  instruction  is  erro- 
neous, as  it  impresses  on  the  jury  that  damages  other 
than  to  the  market  value  should  be  considered.  That 
instruction  is  as  follows: 

"The  owner  of  the  land  is  entitled  to  the  use  and  en- 
joyment of  the  same  for  the  highest  and  best  use  to  which 
it  is  adapted,  and  if  you  find,  from  all  the  evidence,  that 
a  large  portion  of  the  Milroy  farm  is  by  the  proposed 
railroad  cut  off  from  the  water  supply  and  the  several 
parts  rendered  inconvenient  of  access,  so  that  the  whole 
farm  is  depreciated  in  market  value  and  damaged  for  all 
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time,  then  you  should  take  such  facts  into  consideration 
in  estimating  the  damages." 

Where  land  is  condemned  its  value  should  be  esti- 
mated not  only  with  reference  to  the  use  to  which  it  is 
actually  applied  but  to  the  use  to  which  it  is  adapted,  if 
such  latter  use  enters  into  and  affects  its  market  value. 
By  the  conclusion  of  the  instruction  the  jury  are  expressly 
directed,  if  they  find  certain  facts,  to  take  them  into  con- 
sideration in  estimating  whether  there  is  a  depreciation 
in  the  market  value  of  the  farm  as  used  and  to  the  use 
to  which  it  could  be  adapted.  It  was  not  error  to  give 
this  instruction.  Rock  Island  and  Peoria  Railway  Go.  v.  Leiay 
Bremng  Co.  174  111.  547. 

Objection  is  taken  to  the  eleventh  instruction,  which 
is  to  the  effect  that  the  railroad  company  is  not  bound  to 
fence  its  track  during  the  first  six  months,  nor  is  it  liable, 
after  fencing  its  track,  for  any  loss  or  damage  accruirag 
to  the  land  owner  by  reason  of  stock  escaping  through 
any  defective  fence  and  getting  onto  the  land  of  others, 
or  getting  into  the  cultivated  fields  of  the  land  owner  and 
destroying  his  crops,  but  only  for  damage  to  stock  on  its 
right  of  way,  etc.  The  jury  were  clearly  instructed  with 
re-ference  to  the  questions  to  be  taken  into  consideration 
by  them  in  determining  the  compensation  to  be  paid  for 
land  taken  and  in  determining  damages  to  be  awarded 
by  depreciation  in  the  market  value  of  land  not  taken. 
The  eleventh  instruction  in  no  way  enlightened  the  jury 
on  any  of  these  questions,  and  was*  clearly  improper  and 
should  not  have  been  given.  Its  statement  of  proposi- 
tions of  law,  so  far  as  correct  under  the  entire  series  of 
instructions,  could  not  have  affected  the  verdict.  The 
jury  are  presumed,  in  making  up  their  verdict  in  this 
class  of  cases,  to  consider  the  instructions  as  a  whole 
and  to  notice  the  qualifications  w,hich  one  instruction 
makes  on  another.  {Toledo^  Wabash  and  Western  Railway 
Co.  v.  Ingraham,  77  111.  309;  Cunningham  v.  Stein^  109  id. 
375.)    With  the  full  and  explicit  instructions  correctly 
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given  both  for  the  petitioner  and  the  land  owners,  it  is 
apparent  instruction  11  could  not  have  misled  the  jury. 
There  is  no  such  fatal  error  in  this  case  as  would  au- 
thorize a  reversal,  and  the  judgment  of  the  county  court 
of  Knox  county  is  affirmed.  judgment  afflrmed. 
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Jay  Lawrence  et  al, 

V. 

John  T.  Lawrence  et  al 

Opinion  fled  October  IS,  1899. 

1.  Trusts— a  trustee's  interest  in  real  estate  is  commensurate  toUh  his 
powers,  A  trustee  empowered  to  convey  land  to  the  objects  of  the 
settlor's  bounty  acquires  whatever  estate,  even  to  a  fee  simple,  is 
needed  to  enable  him  to  accomplish  the  purposes  of  the  trust. 

2.  Same— trust  is  not  passive  if  ti^ustee  is  required  to  convey  the  title  on 
happening  of  contingency.  If  a  trustee  is  required  to  convey  the  title 
to  the  beneficiaries  on  the  happeningf  of  a  certain  event  the  trust 
is  not  a  passive  or  dry  trust,  and  the  Statute  of  Uses  does  not  op- 
erate to  vest  the  title  in  the  usee. 

3.  Same— legal  title  held  by  a  trustee  descends  to  his  heirs  subject  to  the 
trust.  The  title  to  lands  held  by  a  trustee  invested  with  the  legal 
title  does  not  remain  in  abeyance  on  the  death  of  the  trustee  or 
vest  in  the  courts  of  equity,  but  passes  to  the  trustee's  leg"al  heirs, 
subject  to  the  trust. 

4.  Same — voluntary  trust  for  settlors'  benefit  requires  no  further  consid- 
eration^ .  A  trust  created  by  deed,  whereby  land  is  voluntarily  set- 
tled for  the  benefit  of  the  settlors  during  their  natural  lives,  with 
remainder  in  fee  to  and  for  the  benefit  of  their  heirs,  and  concern- 
ing* which,  nothing  remains  to  be  done  by  the  settlors  to  give  it 
effect,  may  be  enforced  without  regard  to  the  presence  or  absence 
of  any  further  consideration. 

5.  Same — revoking  clause  is  not  essential  to  validity  of  voluntary  settle- 
ment. In  the  absence  of  fraud,  accident  or  mistake  the  validity  of 
a  voluntary  settlement  is  not  affected  by  the  fact  that  the  trust 
deed  creating  it  does  not  contain  a  revoking  clause. 

6.  Parties — when  trustee's  heirs  are  necessary  parties  to  bill  to  cancel 
ti'uM  deed.  Heirs  to  whom  land  held  in  trust  by  an  ancestor  has  de- 
scended, subject  to  the  trust,  are  necessary  parties  to  a  proceeding 
instituted  for  the  purpose  of  diyesting  them  of  the  title. 
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7.  Pleading — allegation  that  grarUora  did  not  comprehend  effect  of 
deed  must  be  supported  by  allegation  of  accident  or  mistake.  An  aver- 
ment that  the  grantors  in  a  deed  conveying-  land  in  trust  did  not 
comprehend  the  legal  effect  of  the  instrument  furnishes  no  reason 
for  vacating  it,  in  the  absence  of  an  allegation  of  mistake  or  mis- 
understanding as  to  its  purport  and  effect. 

8.  Appeai-s  and  brrobs— chancellor's  findings  presumed  sustained  . 
by  proofs  in  absence  of  certificate  of  evidence.    It  will  be  presumed,  in 
the  absence  of  a  certificate  of  evidence  showing  what  testimony 
was  produced  orally,  that  the  findings  of  the  chancellor  were  sup- 
ported by  adequate  proof. 

9.  Same — affirmative  decree  must  be  justified  by  the  evidence  in  the  record 
or  by  the  specific  findings  of  fact.  A  decree  in  chancery  granting 
affirmative  relief  must  be  supported,  on  error  or  appeal,  by  testi- 
mony preserved  in  the  record  or  by  the  specific  findings  of  fact 
recited  in  the  decree. 

10.  DEEDS-^wr/ien  trust  deed  is  well  delivered.  It  is  a  good  delivery 
of  a  trust  deed  where  the  grantor  leaves  it  to  be  recorded  in  obedi- 
ence to  the  trustee's  instructions  and  with  the  intention  of  passing 
the  title. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county; 
the  Hon.  Cyrus  Epler,  Judge,  presiding". 

On  the  12th  day  of  August,  1868,  the  defendants  in 
error,  who  are  husband  and  wife,  as  parties  of  the  first 
part  and  grantors,  and  one  Eliza  A.  Lawrence,  as  party 
of  the  second  part  and  grantee,  executed  a  certain  trust 
■  deed  and  acknowledged  the  same  in  compliance  with  the 
statute  then  in  force  with  reference  to  the  valid  execu- 
tion of  instruments  for  the  conveyance  of  real  estate. 
By  said  deed  said  defendants  in  error  conveyed  certain 
lands  in  Logan  county  to  the  said  Eliza  A.  Lawrence  as 
trustee,  to  "hold  the  legal  estate  or  title  in  the  said  prem- 
ises to  the  sole  and  separate  use  and  benefit  of  Frances 
Lawrence,  wife  of  the  said  John  T.  Lawrence,  for  and 
during  the  natural  life  of  the  said  Prances  Lawrence, 
with  full  and  absolute  right  to  the  said  Prances  Law- 
rence, during  her  lifetime,  to  enjoy  the  use,  rents,  issues 
and  profits  thereof,  and  upon  her  decease  to  hold  the 
same  to  the  sole  and  separate  use  and  benefit  of  the  said 
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John  T.  Lawrence  for  and  during  his  natural  life,  with  • 
full  power  to  the  said  John  T.  Lawrence,  during-  his  life- 
time, to  enjoy  the  rents,  issues  and  profits  thereof  pro- 
vided he  shall  survive  his  said  wife,  but  if  he  shall  not 
survive  his  said  wife,  then,  in  trust,  upon  the,  decease  of 
the  said  Prances  Lawrence  to  re-convey  said  premises, 
by  a  good  and  sufficient  conveyance,  to  the  legal  heirs 
of  him,  the  said  John  T.  Lawrence."  The  deed  also  con- 
tained the  following  provision:  **And  it  is  further  pro- 
vided, that  in  case  of  the  decease  of  the  said  party  of  the 
second  part,  or  her  legal  incapacity,  before  the  full  exe- 
cution, discharge  and  performance  of  all  and  singular  the 
trusts  in  and  by  this  deed  created  and  declared,  then  the 
trust  herein  created  shall  be  executed,  discharged  or  per- 
formed by  the  court  of  chancery  having  jurisdiction  with- 
in and  for  the  county  of  Logan,  and  upon  the  happening 
of  either  of  the  contingencies  last  aforesaid  the  estate 
granted  and  conveyed  in  and  by  this  deed  shall  vest  in 
such  court,  subject  to  k\l  and  singular  the  trusts  and  con- 
fidences in  this  deed  created  and  declared,  and  said  court 
shall  exercise  the  same  powers  and  perform  all  and  sin- 
gular the  trusts  that  may  remain  unexecuted,  and  per- 
form with  the  same  legal  effect,  as  the  said  party  of  the 
second  part  might  or  could  were  he  capable  of  perform- 
ing the  same,  in  such  manner  as  said  court  may  order 
and  decree." 

On  the  15th  day  of  August,  1896,  the  defendants  in 
error  exhibited  their  bill  in  chancery  in  the  circuit  court 
of  Logan  county  praying  for  a  decree  declaring  the  said 
deed  to  be  null  and  void  and  canceling  the  same  and 
expunging  it  from  the  record.  The  bill  alleged  the  said 
Eliza  A.  Lawrence  had  departed  this  life;  that  the  com- 
plainants were  in  the  possession  of  the  said  premises 
when  the  said  deed  was  executed  and  have  ever  since 
remained  in  possession  thereof;  that  the  defendants  to 
the  bill  (plaintiffs  in  error)  are  the  children  of  the  said 
defendants  in  error.     The  further  allegations  of  the  bill 


Digitized  by 


Google 


Oct  'JJJ  Lawrence  v.  Lawrence.  251 

are  as  follows:  "Orators  further  represent  that  said  trust 
deed  is  void  because,  first,  the  same  was  made  without 
consideration  for  the  execution  thereof;  second,  because 
the  said  deed  contained  no  provision  by  which  the  same 
might  be  canceled  at  the  election  of  the  grantors;  third, 
that  at  the  time  said  deed  was  executed  they  did  not 
know  that  said  deed  did  not  contain  a  provision  whereby 
the  said  deed  might  be  canceled;  fourth,  that  neither  of 
orators  comprehended  the  legal  effect  of  said  deed  at  the 
time  of  the  execution  thereof." 

The  adult  defendants  suffered  default.  The  minors  an- 
swered by  their  guardian  ad  litemy  submitting  their  rights 
to  the  consideration  of  the  court  and  demanding  strict 
proof  of  the  bill.  The  cause  was  heard  on  the  bill,  an- 
swers, proof  taken  before  the  master  and  proofs  heard  in 
open  court,  and  decree  entered  granting  the  relief  prayed 
in  the  bill.  The  defendants  to  the  bill  have  prosecuted 
this  writ  of  error  to  reverse  the*  decree. 

Brown,  Wheeler,  Brown  &  Hay,  for  plaintiffs  in 
error. 

J.  T.  HoBLiT,  and  Blinn  &  Harris,  for  defendant  in 
error  Prank  E.  Starkey. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  estate  of  a  trustee  in  the  real  estate  which  is  the 
subject  matter  of  the  trust  is  commensurate  with  the 
powers  conferred  by  the  trust  and  the  purposes  to  be 
effected  by  it.  The  trustee  acquires  whatever  estate,  even 
to  a  fee  simple,  is  needed  to  enable  him  to  accomplish  the 
purposes  of  the  trust.  {Preachers'  Aid  Society  v.  England^  106 
111.  125;  West  v.  Fitz,  109  id.  425;  27  Am.  &  Eng.  Ency.  of 
Law,  110-113,  117.)  When  the  trustee  is  directed  and  em- 
powered to  convey  the  land  to  the  objects  of  the  settlor's 
bounty,  the  legal  estate  necessarily  vests  in  the  trustee. 
If  a  trustee  is  required  to  grant  a  fee,  the  fee  must  be 
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conferred  upon  him.  {Kirkland  v.  Cox,  94  111.  400;  Pteachera' 
Aid  Society  v.  England,  supra.)  Where,  as  here,  the  trustee 
is  required  to  convey  the  title  to  the  beneficiaries  on  the 
happening  of  a  certain  event,  the  trust  is  not  a  passive 
or  dry  trust  and  the  Statute  of  Uses  does  not  operate  to 
vest  the  title  in  the  usee.  {Kirkland  v.  Cox,  supra;  Preachers^ 
Aid  Society  v.  England,  supra,)  The  legal  title  to  the  prem- 
ises here  involved  rested  in  the  trustee.  Upon  her  death 
the  title  did  not  remain  in  abeyance.  Courts  of  equity 
may  be  vested  with  the  power  to  appoint  a  successor  to 
a  trustee  in  whom  title  to  lands  may  rest,  but  such  title 
cannot  descend  to  and  vest  in  the  courts  of  equity.  The 
title  held  by  the  trustee  in  this  instance,  upon  her  death 
passed  to  her  legal  heirs,  subject  to  the  trust.  (27  Am. 
&  Eng.  Ency.  of  Law,  92.)  Such  heirs  were  necessary 
parties  to  any  proceeding  instituted  for  the  purpose  of 
divesting  them  of  such  title.    Skiles  v.  Switzer,  11  111.  533. 

The  allegations  of  the  bill  are  insufficient  to  justify 
a  decree  vacating  the  deed.  The  trust  was  a  voluntary 
settlement  for  the  benefit  of  the  settlors  during  their 
natural  lives,  with  remainder  in  fee  to  and  for  the  bene- 
fit of  their  heirs.  It  was  perfectly  created,  so  that  noth- 
ing remained  to  be  done  by  the  settlors  to  give  it  effect, 
and  it  may  be  enforced  without  regard  to  the  presence  or 
absence  of  any  further  consideration.  Massey  v.  Hunting- 
ton, 118  111.  80. 

The  bill  alleges  that  the  grantors  did  not  know  the 
trust  deed  did  not  contain  a  revoking  clause.  But  there 
is  no  averment  they  desired  or  expected  such  a  clause  to 
be  inserted,  or  that  accident,  mistake  or  fraud  in  any  way 
intervened.  It  is  not  indispensable  to  a  voluntary  set- 
tlement it  should  contain  a  power  of  revocation.  "There 
is  no  such  rule  that  the  want  of  a  power  of  revocation 
in  a  voluntary  settlement,  or  the  want  of  advice  as  to  the 
insertion  of  such  a  power,  will  afford  ground,  in  equity, 
for  the  donor  to  set  aside  such  a  settlement,  but  that  the 
same  is  a  circumstance,  and  a  circumstance  merely,  to  be 
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taken  into  account  in  determining  upon  the  validity  of 
the  settlement,  and  of  more  or  less  weight,  according  to 
the  fadts  of  each  particular  case."  Finucan  v.  Kendig,  109 
111.  198;  Patterson  v.  Johnson,  113  id.  559. 

The  allegation  the  grantors  did  not  comprehend  the 
legal  effect  of  the  instrument  furnished  no  reason  for  va- 
cating it.    The  bill  does  not  allege  the  legal  effect  was 
different  from  what  it  was  intended  it  should  be,  or  that 
the  grantors  understood  it  would  have  any  different  ef- 
fect from  that  which  the  law  would  give  it.    There  is  no 
averment  of  mistake,  misapprehension  or  misunderstand- 
ing as  to  the  purport  and  effect  of  the  deed.     The  court, 
however,  found  the  deed  had  not  been  delivered.  The  de- 
cree was  entered  upon  proofs  taken  and  reported  by  the 
master  and  proofs  heard  in  open  court.  There  is  no  certifi- 
cate of  evidence,  hence  we  cannot  know  what  testimony 
was  produced  orally.     In  such  state  of  case  we  must  as- 
sume the  findings  of  the  court  were  supported  by  adequate 
proof.  Waiving  the  application  of  the  rule  that  the  alle- 
gations of  a  bill  and  the  proof  must  correspond,  and  that 
a  party  is  not  entitled  to  relief,  though  the  evidence  may 
warrant  it,  unless  there  are  averments  in  the  bill  to  which 
the  evidence  may  apply,  we  are  of  opinion  the  decree  can 
not  be  supported  on  the  ground  there  was  no  delivery  of 
the  deed.     When  a  decree  in  chancery  granting  affirma- 
tive relief  is  broug'ht  into  review  on  error  or  appeal,  the 
rule  is  the  decree  must  be  supported  by  testimony  pre- 
served in  the  record  or  by  the  facts  appearing  from  spe- 
cific findings  of  fact  recited  in  the  decree.     (First  Nat. 
Bank  v.  Baker,  161  111.  281.)    The  decree  recites  that  the 
deed  was  prepared  by  an  attorney  who  was  acting  on 
behalf  of  the  trustee,  and  as  to  the  delivery  thereof  the 
facts  are  found  and  recited,  as  follows:     "Said  attorney, 
without  explaining  th^  contents  of  the  said  deed  or  the 
legal  effect  thereof,  delivered  said  deed  to  complainant 
JohnT.  Lawrence,  who,  together  with  his  wife,  Prances 
Lawrence,  executed  and  acknowledged  the  same  before  a 
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justice  of  the  peace,  and  after  said  deed  had  been  signed 
by  the  trustee,  Eliza  A.  Lawrence,  with  whom  both  of  said 
complainants  were  then  living,  complainant  left  said 
deed  with  the  recorder  of  Logan  county  to  be  recorded, 
under  the  instructions  and  directions  of  said  attorney." 

The  law  presumes  much  more  in  favor  of  the  delivery 
of  deeds  in  case  of  voluntary  settlements  than  in  ordi- 
nary cases  of  bargain  and  sale.  (Union  Mutual  Life  Ins. 
Co.  V.  Campbell,  95  111.  267;  Williams  v.  Williams,  148  id.  426.) 
No  formal  delivery  to  the  grantee  or  trustee  in  person  is 
necessary.  The  intention  of  the  party  is  the  controlling 
element.  (Walker  v.  Walker,  42  111.  311.)  Here  it  appears 
from  the  findings  of  the  court  the  deed  was  prepared  by 
an  attorney  who  was  acting  for  the  trustee,  who,  after 
it  was  prepared  and  was  ready  to  be  executed,  handed  it 
to  the  defendant  in  error  John  T.  Lawrence;  that  said 
defendants  in  error  then  executed  and  acknowledged  it; 
that  it  was  then  signed  by  the  trustee,  and  that  the  de- 
fendant in  error  John  T.  Lawrence,  by  the  instruction 
and  direction  of  the  attorney  of  the  said  trustee,  took 
the  deed  to  the  rec&rder  of  deeds  and  left  it  with  him  to 
be  recorded.  The  deed  was  duly  spread  of  record  by  the 
proper  recorder  of  deeds  two  days  after  it  had  been  exe- 
cuted and  more  than  twenty-eight  years  before  the  bill 
to  cancel  it  was  exhibited.  No  fact  is  recited  tending  to 
show  it  was  not  the  intention  of  the  grantors  to  deliver 
the  deed,  and  in  such  state  of  case  the  act  of  the  grantors 
in  delivering  the  deed  to  the  recorder  to  be  recorded,  in 
obedience  to  the  directions  of  the  trustee  through  her 
attorney,  was  equivalent  to  the  manual  delivery  of  the 
deed  to  the  trustee.  "Leaving  the  deed  to  be  recorded 
will  be  a  good  delivery  if  done  with  the  knowledge  of 
the  grantee,  and  with  the  evident  or  expressed  intention 
that  the  title  is  to  pass  to  the  grantee."  5  Am.  &  Eng. 
Ency.  of  Law,  447;  Weber  v.  Christen,  121  111.  91. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Trustees  of  Schools 

V. 

Elizabeth  Petefish  et  al. 

Opinion  filed  October  IS^  1S99. 

Trusts— ic^«n  township  school  trustees  do  not  take  title  to  land  devised 
to  school.  A  devise  of  lands  to  "the  school"  of  a  specified  town,  to 
be  held  in  trust  for  the  purpose  of  constituting  a  fund  t9  defray 
the  expense  of  teaching  religion  and  morals,  does  not  vest  the  title 
in  the  township  trustees  and  their  successors  under  the  act  of  1841, 
then  in  force,  which  did  not  provide  that  the  title  of  all  lands  given 
for  school  purposes  should  be  so  held. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the 
Hon.  T.  N.  Mehan,  Judge,  presiding. 

The  appellants,  claiming  to  hold  in  trust  the  title  to 
the  lands  described  in  the  lease  set  out  below,  filed  their 
bill  in  the  Cass  circuit  court  to  construe  the  will  of  John 
Znschke  and  to  set  aside  said  lease.  John  Zuschke  died 
testate  in  Arenzville,  then  in  Morgan  and  now  in  Cass 
county,  in  1843.  By  the  first  clause  of  his  will  he  directed 
that  if  his  personal  property  was  ifot  sufiicient  to  pay 
his  debts,  Jiis  executor  should  sell  first  his  improved  land. 
The  second  and  third  clauses  were  as  follows: 

''Second — After  the  payment  of  all  my  just  debts  and 
funeral  expenses,  I  do  hereby  devise  and  bequeath  the 
residue  of  my  property  to  the  school  in  Arenzville,  for 
the  purpose  of  constituting  a  fund  forever,  -on  which  the 
rents  or  interest  only  shall  be  applied  by  the  trustees  or 
school  directors  of  the  public  school  in  Arenzville  to  de- 
fray the  expense  of  teaching  religion  and  morals  in  the 
German  and  English  languages. 

''Third — If  any  or  all  my  land  shall  remain  unsold,  not 
being  necessary  for  the  payment  of  debts,  then  it  is  my 
will  that  the  same  remain  unsold,  to  constitute  a  princi- 
pal of  the  school  fund  for  a  public  school  in  Arenzville, 
the  rents  and  revenues  of  which  to  be  annually  expended 
for  the  support  of  a  common  public  school  in  Arenzville, 
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and  in  case  any  money  remain  in  hand  of  my  executor 
from  the  sale  of  my  personal  effects,  the  same  to  be  laid 
out  in  further  improvements  on  my  farm." 

His  will  was  probated,  and  the  directors  of  the  public 
school  of  Arenzville  assumed  control  of  the  two  forty- 
acre  tracts,  and  in  1853  made  the  following  lease  of  them 
to  Conrad  Becker,  the  ancestor  of  appellees: 

"ZnoM?  all  men  hy  these  presents:  That  the  undersigned,  school 
directors  of  Arenzville,  for  themselves  and  their  successors, 
have  this  day  sold  on  a  lease  of  ninety-nine  years,  to  begin  on 
the  first  day  of  March,  A.  D.  1854,  and  to  end  on  the  first  day 
of  March,  A,  D.  1953,  all  the  right,  title  and  interest  in  them 
vested  to  the  north-east  quarter  of  the  north-east  quarter  of 
section  No.  5,  in  township  No.  16,  north  of  range  No.  11,  west; 
the  south-east  quarter  of  the  south-west  quarter  of  section  32, 
in  township  17,  north  of  range  11,  west,  known  as  the  'school 
farm,*  donated  by  last  will  and  testament  by  John  Zuschke,  de- 
ceased, for  the  support  of  schools  in  Arenzville,  with  all  the  im- 
provements and  privileges  thereto  belonging,  to  Conrad  Becker, 
on  conditions  as  follows:  The  above  described  real  estate  was  on 
this  day  sold  at  public  auction  for  the  term  of  ninety-nine  years 
to  the  highest  responsible  bidder,  said  Conrad  Becker  offering 
to  pay  each  and  every  year  the  sum  of  $71  semi-annually  in 
advance,  and  to  execute  a  bond  of  the  sum  of  $200  for  the  per- 
formance of  the  conditions  of  sale,  namely:  To  make  the  semi- 
annual payments;  to  pay  during  the  term  of  lease  such  taxes 
as  may  be  assessed  on  said  lands;  to  cultivate  and  husband  the 
resources  in  improving  and  planting  an  orchard,  line  fences, 
and  use  the  timber  on  said  land  for  building  purposes  and  fuel 
on  said  farm  only,  and  at  the  end  of  ninety-nine  years  to  de- 
liver the  premises,  with  all  the  improvements  then  being  there- 
on, to  the  school  directors  or  other  authorized  agents  of  the 
public  school  of  Arenzville.  A  failure  or  neglect  of  complying 
with  any  of  the  foregoing  conditions,  the  rights  and  privileges 
herein  granted  shall  cease  and  the  sole  ownership  revert  to  the 
school  directors,  for  the  use  and  benefit  of  said  school  or  schools 
in  Arenzville. 

**In  testimony  whereof  we  have  signed  and  sealed  these  pres- 
ents the  26th  day  of  November,  A.  D.  1853. 

Francis  Arenz,    (Seal.) 

D.  B.  Wilson,       (Seal.) 

F.  PiiiLiPPi,  (Seal.) 

School  Directors  of  ArenzviUe.^^ 
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To  the  bill  setting  up  the  foregoing  facts,  the  appel- 
lees, who  are  the  heirs-at-law  of  the  lessee,  demurred. 
The  court  sustained  the  demurrer  and  dismissed  the  bill, 
and  the  complainants  appealed. 

Pollard  &  Phillips,  and  E.  L.  Chapin,  for  appel- 
lants. 

Morrison  &  Worthington,  and  Mills  &  McClure, 
for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  first,  and  perhaps  the  only,  question  to  be  solved 
in  this  case  is,  whether  or  not  appellants  have,  under  the 
will  of  Zuschke,  any  interest  in  the  lands  in  controversy. 
If  they  have  no  interest,  it  is  plain  their  bill  was  prop- 
erly dismissed,  even  if  the  lease  in  question  was  made 
without  authority.  Their  contention  is,  tljat  as  "trustees 
of  schools  of  township  No.  17,  range  No.  11,"  the  title  to 
the  land  in  controversy  is  vested  in  them  in  their  corpo- 
rate capacity,  in  trust  for  the  purposes  mentioned  in  the 
will;  that  tbey  are,  by  virtue  of  the  statute,  the  legal 
successors  of  the  trustees  of  school  lands  appointed  by 
the  county  commissioners  court  under  the  act  approved 
February  26,  1841,  or  of  the  trustees  of  schools  of  the 
township  authorized  to  be  elected  under  certain  sections 
of  that  act,  which  act  of  1841  was  in  force  when  Zuschke's 
will  took  effect,  and  that  upon  the  death  of  Zuschke  said 
land  passed  to  such  trustees  so  appointed  or  elected  un- 
der said  act  of  1841. 

Our  attention  is  called  to  section  5  of  said  act,  which 
declared  such  trustees  to  be  "a  .body  politic  and  corpo- 
rate," etc.,  and  to  section  6,  which  provided:  "The  said 
trustees  shall  be  vested  with  the  following  powers,  viz.: 
*  *  ♦  To  receive,  by  deed  or  otherwise,  and  hold  for 
the  use  of  any  school  or  schools  in  the  township,  any 
real  estate,  personal  property  or  money  which  may  be 
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conveyed  or  delivered  to  them  for  the  uses  aforesaid." 
(Lawsof  1841,p.  259.) 

It  is  clear  that  under  that  act  such  trustees,  if  ap- 
pointed, had  the  power  to  take  these  lands  and  hold  the 
title  in  trust  for  the  public  school  in  Arenzville  if  the 
devise  had  been  to  them.  But  the  lands  were  not  de- 
vised to  them,  but  were  devised  to  "the  school  at  Arenz- 
ville," by  which  was  meant,  as  shown  by  other  languag-e 
employed,  the  public  school  in  Arenzville.  There  is  noth- 
ing" in  the  will  which  discloses  any  intention  on  the  part 
of  the  testator  to  vest  the  title  in  the  trustees  of  school 
lands  or  to  ^ive  them  any  control  over  the  property  what- 
ever. The  statute  did  not  then,  and  does  not  now,  pro- 
vide that  the  title  to  all  property  held  for  the  common 
or  the  public  schools  should  or  shall  be  vested  in  the 
township  trustees.  In  Heuser  v.  Harris^  42  111.  425,  where 
a  will  gave  to  a  school  district  one-half  of  the  proceeds 
of  the  sale  of  a  farm,  but  to  be  under  the  control  of  some 
person  to  be  elected  by  the  people  of  the  district  every 
four  years,  and  the  other  half  to  "the  poor  of  Madison 
county,"  it  was  contended  that  the  will  was  void  for  un- 
certainty, and  that  the  law  vested  in  the  school  directors 
the  custody  and  control  of  all  school  moneys  of  the  dis- 
trict and  that  no  other  persons  were  authorized  to  take 
charge  of  such  moneys,  but  it  was  held  that  the  will  was 
valid,  and  that  if  no  trustee  were  elected,  a  court  of  equity 
had  power  to  provide  other  means  of  carrying  into  effect 
the  charitable  bequest  of  the  donor.  True,  it  is  not  con- 
tended in  this  case  that  the  devise  is  void,  but  only  that 
the  title  vested  in  appellants'  predecessors  as  trustees, 
because,  as  it  is  said,  they  were  the  only  persons  or  cor- 
poration, within  the  provisions  of  the  will,  authorized 
by  law  to  take  the  title.  But,  as  we  have  seen,  they  do 
not  come  within  the  designation  of  devisee  mentioned  in 
the  will,  and  it  cannot  be  inferred  from  any  provision  of 
the  will  or  the  language  used  that  it  was  the  intention 
of  the  testator  to  vest  the  title  to  the  land  in  the  trustees 
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of  school  lands  of  the  township.  While  the  devise  is 
clearly  a  gift  to  a  charitable  use  and  would  be  enforced 
by  a  court  of  equity,  {Hunt  v.  Fowler,  121  111.  269;  Andrews 
V.  Andrews,  110  id.  223;  Crerar  v.  Williams,  145  id.  625;  Alden 
V.  St.Feter^s  Parish,  158  id.  631;  Eeuser  v.  Harris,  supra;)  it 
does  not  follow  that  in  order  to  enforce  it  the  legal  title 
must  be  declared  to  have  vested  in  the  trustees  of  school 
lands,  gr  their  successors,  the  trustees  of  schools  of  the 
township  authorized  to  be  elected  under  section  61  of  the 
act  of  1841  then  in  force.  Section  47  of  that  act  provided 
that  whenever  a  school  should  be  organized,  the  employ- 
ers of  the  teacher  should  meet  together  at  the  school 
house  and  appoint  three  of  their  number  as  trustees  of 
the  school  and  invest  them  with  power  to  conduct  and 
manage  the  school,  and  section  91  provided  that  where 
school  districts  had  been  laid  off  the  legal  voters  of  each 
of  such  districts  should  elect  three  "school  directors"  for 
the  term  of  two  years.  Construing  the  will  with  refer- 
ence to  the  law  as  it  then  was,  it  is  perfectly  clear  ''the 
trustees  or  school  directors  of  the  public  school  in  Arenzville,'* 
mentioned  in  the  will,  were  the  trustees  and  the  school 
directors  who,  under  the  law,  should,  respectively,  ac- 
cording to  the  status  of  the  school,  have  the  management 
of  such  school.  It  will  be  observed  that  the  statute  did 
not  provide  that  the  title  to  all  lands  given  for  school 
purposes  should  be  vested  in  the  township  trustees,  and 
as  the  will  did  not  so  vest  it  in  the  case  at  bar,  they  took 
no  title,  and  their  successors,  the  appellants,  have  no 
title  or  interest  whatever  in  the  property.  This  being  so, 
we  do  not  feel  authorized,  upon  their  bill,  to  pass  upon 
the  validity  and  binding  force  of  the  lease. 

The  decree  of  the  learned  chancellor  dismissing  the 

bill  was  correct  and  will  be  affirmed. 

Decree  affirmed. 
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Glen  Walker  et  al. 

V. 

Anna  A.  Walker  et  al. 

Opimon  filed  October  16, 1899. 

Homestead — minor  children  living  with  divorced  voife  are  entitled 
to  homestead.  An  estate  of  homestead  should  be  set  off  jointly  to 
the  widow  and  minor  children  of  the  deceased  head  of  the  family 
although  some  of  the  children  were  born  to  the  deceased  by  a  di- 
vorced wife,  with  whom  they  have  resided  since  the  divorce  decree, 
which  forfeited  her  rights  in  the  property  but  not  the  children's. 

Appeal  from  the  County  Court  of  Tazewell  county; 
the  Hon.  George  C.  Rider,  Judge,  presiding. 

Dan  R.  Sheen,  and  A.  Kreisman,  for  appellants. 

Prank  B.  McKennan,  and  N.  W.  Green,  for  appel- 
lees. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  of  the  county  court 
of  Tazewell  county  in  a  proceeding  brought  by  Prank 
Walker,  administrator  of  the  estate  of  William  Walker, 
deceased,  for  the  sale  of  lands  to  pay  debts.  The  de- 
ceased, at  the  time  of  his  death,  was  in  possession  of  the 
lands  sought  to  be  sold,  consisting  of  one  hundred  and 
sixty  acres,  and  was  occupying  the  same  as  a  home- 
stead. With  him  resided  his  widow,  Anna  A.  Walker,  and 
their  child,  George  Walker,  who  was  about  four  years 
old,  and  Winnifred  Walker,  about  fourteen  years  old,  a 
child  of  the  deceased  by  a  divorced  wife,  Meda  Walker. 
Shortly  after  his  death  another  child  was  born,  who  died 
about  a  month  afterwards.  Two  other  children  of  the 
deceased,  to- wit,  Jane  Lenore  Walker  and  Glen  Walker, 
aged,  respectively,  about  ten  and  twelve  years,  lived  with 
their  mother,  Meda  Walker,  to  whom,  by  the  decree  of 
divorce,  was  given  their  care,  custody  and  education,  the 
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care,  custody  and  education  of  Winnifred  having  by  said 
decree  of  divorce  been  awarded  to  the  deceased,  William 
Walker.  After  William  Walker's  death,  Meda  Walker, 
the  divorced  wife,  obtained  a  modification  of  the  decree, 
by  which  modification  the  care,  custody  and  education  of 
Winnifred  were  also  awarded  to  her,  and  she  took  Win- 
nifred home  to  live  with  her.  The  divorce  between  the 
deceased  and  Meda  Walker  was  obtained  for  the  fault  of 
the  wife,  and  by  the  decree  she  was  divested  of  all  right 
of  dower  or  jointure,  and  was  made  to  forfeit  all  rights 
in  the  estate,  real  or  personal,  of  William  Walker,  and 
was  given  no  alimony,  but  he  was  required  to  pay  to  her 
the  sum  of  $200  annually  for  the  care  and  education  of. 
the  two  children  placed  in  her  custody.  All  the  above 
named  were  made  parties,  and  also  one  Abram  Brokaw, 
who  holds  a  $6000  mortgage  given  by  Walker  and  his 
wife  on  the  premises. 

The  petition  sets  out  that  Anna  A.  Walker  is  in  the 
possession  of  the  property,  and  avers  that  she  is  entitled 
to  homestead  and  dower  in  the  premises,  and  asks  that 
the  same  may  be  set  off  and  assigned  to  her,  or  that  the 
lands  be  sold  subject  to  said  dower  and  homestead  rights. 
Anna  A.  Walker  answered,  admitting  the  averments  of 
the  petition,  and  setting  out  that  she  is  entitled  to  a  dou- 
ble child's  portion  because  of  the  death  of  her  son  Prank, 
and  asks  that  before  any  order  or  decree  of  sale  of  the 
real  estate  be  made,  her  dower  and  homestead  be  allowed 
and  set  off  to  her  therein,  and  that  said  dower  and  home- 
stead be  allowed  out  of  that  part  of  the  premises  upon 
which  the  homestead  is  now  situated.  All  the  minors 
answered  by  their  guardian  ad  litem,  and  Winnifred,  Jane 
Lenore  and  Glen  Walker  answered  by  Meda  Walker,  their 
mother,  as  their  guardian,  claiming  to  have  a  homestead 
interest  in  the  premises,  together  with  Anna  A.  Walker. 

At  the  January  term,  1899,  the  court  appointed  three 
commissioners  to  set  off  the  dower  and  homestead  estate 
of  Anna  A.  Walker.     They  afterwards  made  report  that 
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they  set  off  to  her  ten  acres,  including  the  house,  as  home- 
stead, and  fifty  acres  adjoining  as  and  for  her  dower. 
The  appellants,  Winnifred,  Glen  and  Jane  Lenore  Walker, 
by  Meda  Walker,  their  guardian,  and  George  W.  Cunning- 
ham, their  guardian  ad  litems  moved  the  court  to  set  aside 
said  finding  and  report.  In  their  motion  they  further 
asked  the  court  to  decree  and  find  that  they  have  a  joint 
right  and  interest  with  Anna  A.  Walker  in  and  to  said 
homestead  estate.  The  motion  was  overruled  and  excep- 
tion taken.  The  court  thereupon  entered  its  final  order, 
approving  the  report  of  the  commissioners  and  ordering* 
sale  of  all  the  property  except  the  ten  acres  set  off  to 
the  widow  as  homestead,  subject  to  the  mortgage  and 
the  widow's  dower  rights. 

The  question,  then,  for  adjudication  by  this  court  is, 
whether,  upon  the  death  6f  the  father,  his  widow  only 
living  with  him  at  the  time  of  his  death  and  occupying" 
the  home,  such  widow  was  entitled  to  an  estate  of  home- 
stead, or  whether  the  same  should  have  been  set  off  to 
her  and  the  children  of  the  deceased,  jointly;  and,  if  the 
children  are  entitled  to  participate  in  such  allotment, 
whether  children  of  the  deceased  and  the  widow  jointly, 
as  well  as  children  of  the  deceased  by  a  former  wife  and 
not  living  with  her,  are  entitled. 

Section  2  of  chapter  52  (Kurd's  Stat.  1897,  p.  815,)  pro- 
vides that  "such  exemption  shall  continue  after  the  death 
of  such  householder,  for  the  benefit  of  the  husband  or 
wife  surviving,  so  long  as  he  or  she  continues  to  occupy 
such  homestead,  and  of  the  children  until  the  youngest 
child  becomes  twenty-one  years  of  age."  Section  4  pro- 
vides: "No  release,  waiver  or  conveyance  of  the  estate 
so  exempted  shall  be  valid,  *  *  ♦  if  the  exemption 
is  continued  to  a  child  or  children,  without  the  order 
of  a  court  of  competent  jurisdiction  directing  a  release 
thereof." 

In  the  case  of  Kingman  v.  HlgginSy  100  111.  319,  we  held 
that  the  widow  could  abandon  her  homestead,  and,  by 
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taking  her  own  child  with  her,  bind  it  to  an  abandon- 
ment and  consequent  release  of  the  homestead,  but  that 
such  abandonment  would  not  affect  her  step-children,  (the 
children  of  the  deceased,)  and  that  they  would  still  be 
entitled  to  the  homestead,  and  that  the  widow  could  not 
release  the  estate  of  homestead  by  deed  so  as  to  bind 
th^m.  The  court  say  (p.  325):  "Being-  the  natural  guar- 
dian of  her  own  child  she  had  its  custody  and  control, 
and  had  the  right  to  remove  it  permanently  from  the 
homestead,  and  thereby  abandon  all  its  claim  to  the  es- 
tate of  homestead.  She  possessed  that  power  to  the 
same  extent  that  the  head  of  a  family  may  remove  his 
family  from  and  abandon  the  homestead."  Continuing, 
the  court,  with  reference  to  the  rights  of  her  step-chil- 
dren, say:  Their  "rights  depend  on  a  different  principle. 
The  law  does  not  impose  on  the  stepmother  the  duty 
of  supporting  them,  nor  does  it  give  her  a  right  to  their 
custody.  ♦  ♦  ♦  The  statute  conferred  the  right  (of 
homestead)  upon  them  all  alike.  ♦  ♦  *  They  took, 
as  against  creditors,  the  same  rights  as  did  the  widow."  ' 
This  case  was  followed  by  Ca^ek  v.  Kropik^  129  111.  509, 
where  we  held  that  where  a  sale  of  the  homestead  is  had, 
the  proceeds  thereof  should  be  distributed  to  the  surviv- 
ing householder  and  the  step-children  in  proportion  to 
their  respective  interests. 

In  Eayack  v.  Will^  169  111.  145,  it  was  held  that  consent 
by  a  widow  to  the  sale  of  the  homestead  in  her  deceased 
husband's  estate  is  conclusive  upon  minor  children  and 
extinguishes  their  homestead  interest,  but  that  this  is 
not  so  where  the  widow  stands  in  the  relation  of  step- 
mother to  the  children. 

In  Stunz  V.  Stunz,  131  111.  210,  the  testator  devised  one- 
third  of  the  net  income  of  his  estate  to  his  wife  during 
life,  and  provided  that  she  should  enjoy  the  right  to  live 
on  the  homestead,  "but  not  to  the  exclusion  of  my  chil- 
dren, until  she  shall  marry  again."  A  posthumous  child 
having  died,  the  widow  filed  her  bill  for  partition  between 
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herself  and  three  children  of  deceased  by  a  former  wife. 
The  decree  entered  found  that  the  widow  had  a  home- 
stead interest  in  the  premises  of  $1000,  and  a  decree  of 
partition  and  sale  was  entered,  subject  thereto.  It  does 
not  appear  whether  the  step -children  resided  with  the 
deceased  at  the  time  of  his  death  or  not.  This  court,  on 
writ  of  error,  held  the  decree  of  the  circuit  court  to  be 
erroneous  in  failing*  to  decree  an  estate  of  homestead  in 
the  children. 

In  Lagger  v.  Mutual  Union  Loan  Asa.  146  111.  283,  this 
court,  in  construing"  the  effect  of  a  mortgage  with  release 
of  homestead  and  with  covenants  of  warranty,  executed 
by  the  mother,  as  owner,  in  fee,  through  an  administra- 
tor's deed  which  was  set  aside,  upon  the  homestead  estate 
to  which  her  children  became  entitled  upon  the  death  of 
their  father,  said  (p.  303):  "The  latter  clause  of  section  3, 
which  provides  that  no  release  of  the  homestead  shall  be 
valid  without  an  order  of  court  if  the  exemption  is  con- 
tinued to  a  child  or  children,  does  not  refer  exclusively 
to  a  case  where  such  child  or  children  occupy  the  home- 
stead alone  ahd  without  the  presence  of  either  parent. 
The  exemption  is  continued  to  the  children,  as  well  when 
they  occupy  the  homestead  jointly  with  the  surviving" 
parent,  as  when  they  occupy  it  alone  after  the  death  or 
desertion  of  the  surviving  parent.  It  follows  that  there 
must  be  an  order  of  court  to  make  the  release  of  the 
homestead  valid  as  well  when  the  children  are  occupy- 
ing* it  jointly  with  the  surviving  parent  as  when  they 
are  occupying  it  alone.  *  ♦  *  In  Kingman  v.  Higgin^y 
sfupra,  the  father  died  owning. the  premises,  and  occupy- 
ing them  as  a  homestead  and  leaving  children  by  a  former 
wife,  and  also  leaving  a  second  wife  and  her  infant  child. 
The  widow  took  her  own  child  and  went  to  her  father's 
house,  abandoning  the  homestead  and  leaving  it  in  the 
possession  of  her  step-children.  It  was  held  that  she 
and  her  child  lost  the  right  of  homestead  but  that  the 
other  children  retained  it,  and  that  their  homestead  could 
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not  be  released  without  an  order  of  court.  But  the  case 
is  not  authority  for  the  position  that  the  release  could 
have  been  made  by  the  widow  without  an  order  of  court 
if  she  and  her  child  had  remained  with  the  other  chil- 
dren, she  and  they  jointly  occupying  the  premises  as  a 
homestead." 

It  is  clear,  under  the  authorities  above  cited,  that  had 
the  step-children  been  living  with  their  father  at  the 
time  of  his  death  and  occupying  the  premises  for  their 
home,  the  homestead  would  enure  to  them  jointly  and 
equally  with  the  widow.  Nor  do  we  understand  counsel 
for  appellees  to  contend  otherwise,  but  they  insist  that 
because  of  the  decree  of  the  circuit  court  awarding  the 
care,  custody  and  education  of  the  children  to  their 
mother,  Meda  Walker,  and  her  taking  the  children  to 
live  with  her  away  from  the  premises,  they  have  lost  or 
forfeited  the  homestead  estate  therein.  By  the  divorce 
proceeding  and  decree  thereunder  the  children  were  not 
given  a  new  or  separate  home.  Indeed,  no  provision  of 
alimony  or  aught  else  was  made  for  them,  but  the  court 
found  the  mother  to  be  a  proper  person  with  whom  to 
entrust  their  keeping,  and  provided  the  father  should 
pay  1100  annually  for  each  in  contribution  towards  their 
support.  Under  that  proceeding  she  forfeited  all  rights 
to  the  homestead,  but  it  were  to  institute  a  harsh  rule  to 
say  that  the  children  must  likewise  suffer.  To  so  hold 
would  be  to  read  into  the  statute  a  meaning  of  which 
it  is  not  susceptible.  Section  2  above  quoted  does  not 
name  as  a  condition  precedent  to  the  taking  or  enjoy- 
ment of  the  estate,  so  far  as  the  children  are  concerned, 
that  they  must  occupy  the  homestead,  but  continues  the 
exemption,  without  qualification,  until  the  youngest  child 
becomes  twenty-one  years  of  age. 

Where  a  mother  is  in  full  possession  of  the  homestead 
with  her  own  child,  and  of  her  own  free  will  leaves, 
taking  her  child  with  her,  with  the  intention  of  abandon- 
ing her  homestead,  we  have  held  that  her  act  binds  the 
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child,  and  that  the  welfare  of  the  child  in  such  a  case 
can  safely  be  trusted  to  a  mother's  judgment,  love  and 
maternal  solicitude  for  her  offspring-.  Here  the  mother 
has  by  no  determination  of  hers  sought,  either  for  herself 
or  her  children,  to  abandon  or  forfeit  the  homestead, 
but  is  actively  asserting*  her  children's  right  thereto. 
Neither  could  she  release  the  homestead,  so  as  to  bind 
her  children,  without  an  order  of  court  permitting  same, 
and  that  has  not  been  done  in  this  case.  It  is  equally 
clear  that  the  children  could  not  contract  so  as  to  release 
the  same.  Being  minors,  they  would  not  be  bound  by  any 
acts  done  or  agreement  made  to  that  end.  As  minors, 
it  is  the  duty  of  the  court  to  determine  for  them  their 
rights  as  fixed  by  law.  The  statute  has  fixed  these  rights. 

The  county  court  erred  in  finding  Anna  A.  Walker, 
only,  entitled  to  the  estate  of  homestead,  and  in  having 
the  same  set  off  to  her.  The  order  and  finding  should 
have  been  that  she  and  all  of,  deceased's  children  were 
entitled,  and  should  have  ordered  homestead  set  off  to 
them  jointly. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  final  order  and 
judgment  in  accordance  with  what  is  here  said. 

Reversed  and  remanded. 


The  Grand  Pass  Shooting  Club 

V. 

Prank  L.  Crosby. 

Opinion  filed  October  16, 1899, 

1.  Appeals  and  errobs— objection  to  sufficiency  of  foundation  for 
deed  records  must  be  made  below.  An  objection  that  no  sufficient  foun- 
dation waa  laid  for  the  introduction  of  deed  records  because  the 
custodian  was  not  called  to  identify  them  cannot  be  urged  in  the 
Supreme  Court  when  not  specifically  raised  below. 

2.  Evidence — Auditor^s  certificate  is  evidence  that  swamp  lands  were 
ceded  to  county.  The  Auditor's  certificate  that  specified  lands  within 
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a  county  were  ceded  to  it  as  swamp  lands  is  made  evidence  of  the 
fact  by  the  act  of  1854. 

3.  Same — it  is  presumed  that  a  circuit  court  of  a  foreign  State  is  a  court 
of  record — admission  of  deeds.  It  will  be  presumed,  in  support  of  a 
certificate  made  by  the  clerk  of  the  circuit  court  of  another  State 
atjtesting  that  a  deed  was  executed  in  conformity  with  the  laws  of 
such  State,  that  the  circuit  court  is  a  court  of  record,  and  such 
deed  may  be  read  in  evidence  under  the  second  subdivision  of  sec- 
tion 20  of  the  act  on  conveyances,  (Rev.  Stat.  1874,  p.  276, )  provid- 
ing^ therefor  when  a  certificate  of  conformity  made  by  any  clerk 
of  a  court  of  record  of  a  foreign  State  is  attached. 

4.  Same — acknowleclgment  of  foreign  deed  may  he  shown  to  he  in  proper 
form  hy  introduction  of  statute  hook.  That  a  deed  executed  in  another 
State  was  acknowledged  in  conformity  with  its  laws,  so  as  to  ren- 
der it  admissible  in  evidence,  may  be  shown  by  the  introduction  of' 
the  statute  books  of  such  State  purporting  to  be  printed  under  its 
authority.* 

Appeal  from  the  Circuit  Court  of  Greene  county;  the 
Hon.  Owen  P.  Thompson,  Judge,  presiding. 

Henry  T.  Rainey,  for  appellant. 

Norman  L.  Jones,  for  appellee. 

Mr.  Justice  Philx.ips  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment  brought  by  appellee, 
against  the  appellant,  in  the  circuit  court  of  Greene 
county,  to  recover  possession  of  eighty  acres  of  land. 

Appellee  claims  title  to  the  land  as  being  alleged 
swamp  land  conveyed  to  him  by  Greene  county,  and  he 
shows  a  connected  chain  of  title  through  numerous  mesne 
conveyances,  by  which  the  title  is  vested  in  him.  For 
the  purpose  of  showing  these  lands  were  swamp  lands, 
appellee  offered  in  evidence  a  certified  copy  of  lands 
granted  to  Greene  county  under  the  Swamp  Land  act. 
The  certificate  of  the  Auditor  was  objected  to.  In  Keller 
V.  Brickey,  78  111.  133,  it  was  held  that  the  act  of  Congress 
of  September  28, 1850,  vested  the  title  of  swamp  lands  in 

•The  authorities  as  to  the  proof  of  foreign  laws  are  collected  in 
a  note  to  iituU  v.  JJefirman,  (N.  C.)  25  L.  R.  A.  449. 
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the  State  without  any  further  act  bein^  done,  and  the 
State,  having^  competent  authority,  passed  the  title  to 
the  counties  by  act  of  the  legislature.  By  the  act  of  the 
legislature  of  1854  the  certificate  of  the  Auditor  is  made 
evidence  of  the  fact  that  the  lands  were  swamp  lands, 
and  his  certificate,  certifying  to  the  same  as  the  lands 
being  within  and  belonging  to  the  county  and  ceded  to 
the  county  by  act  of  the  General  Assembly  of  1852,  is 
made  evidence  of  the  fact,  and  the  objection  to  the  in- 
troduction of  such  certificate  was  properly  overruled.  In 
Wabash,  St,  Louis  and  Pacific  Railwatj  Co.  v.  McDougal,  113  111. 
*  603,  it  was  held  the  county  would  be  absolutely  invested 
with  the  title  whether  the  certificate  of  the  Auditor  was 
granted  or  not.  But  the  statute  making  that  certificate 
evidence  of  the  fact  is  conclusive  of  the  question  here 
raised.     See,  also,  Gilbreath  v.  Dilday,  152  111.  207. 

Numerous  other  deeds  offered  in  evidence  were  ob- 
jected to  by  the  appelfant  because  no  sufficient  founda- 
tion had  been  laid  for  the  introduction  of  the  record,  and 
it  is  insisted  that  the  clerk  had  not  been  called  to  testify 
that  the  books  in  question, — the  deed  records, — were  a 
part  of  the  records  of  his  office  and  in  his  custody.  It 
sufficiently  appeared  from  oral  testimony  that  the  origi- 
nal deeds  were  lost,  that  a  diligent  search  had  been  made 
therefor,  that  the  same  were  not  in  the  power  of  appellee 
to  be  produced,  and  were  not  intentionally  destroyed  or 
in  any  manner  disposed  of  for  the  purpose  of  introducing 
a  record  of  such  deeds.  On  such  proof  being  made  the 
records  were  produced  in  open  court  in  the  presence  of 
the  clerk  of  the  court,  who  was  the  custodian  thereof,  as 
he  was  an  officer  of  the  court  trying  the  case.  The  ob- 
jection that  no  sufficient  foundation  was  laid  for  the  in- 
troduction of  the  deed  records  because  the  custodian  was 
not  called  to  identify  the  same,  cannot  be  raised  for  the 
first  time  in  this  court.  Before  an  objection  of  that  char- 
acter can  be  availed  of,  the  person  making  the  same  must 
specifically  call  the  attention  of  the  court  to  the  ground 
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of  the  objection,  that  it  may  be  obviated  when  the  at- 
tention of  the  opposite  party  is  called' thiereto.  Chicago, 
Peoria  and  St  Louis  Railway  Co.  v.  Nix,  137  111.  141;  Ben^ld 
V.  Albert,  132  id.  665. 

A  deed  was  offered  in  evidence  which  was  acknowl- 
edged before  a  notary  public  of  Franklin  county,  Indiana. 
The  acknowledgment  was  proved  by  the  hand  and  nota- 
rial seal  of  such  notary  and  was  dated  October  3,  1881. 
To  this  deed  there  was  appended  the  certificate  of  the 
clerk  of  the  circuit  court  of  Franklin  county,  State  of 
Indiana,  that  on  the  third  day  of  October,  1881,  the  form 
of  acknowledgment  as  used  in  the  deed  was  in  conformity 
with  the  laws  of  that  State  in  relation  to  the  acknowl- 
edgment of  deeds.  By  the  proviso  to  the  second  subdi- 
vision of  section  20  of  chapter  30  of  the  Revised  Statutes 
of  this  State,  where,  any  clerk  of  a  court  of  record  of 
another  State  shall,  under  his  hand  and  seal  of  such 
court,  certify  that  the  deed  is  executed  and  acknowl- 
edged in  conformity  with  the  laws  of  such  State,  such 
deed  may  be  read  in  evidence,  etc.  It  will  be  presumed 
that  the  circuit  court  is  a  court  of  record,  and  the  cer- 
tificate of  conformity,  taken  in  connection  with  the  ac- 
knowledgment, is  sufficient. 

Another  deed  was  offered  in  evidence  acknowledged 
before  a  notary  public  of  Rush  county,  Indiana,  which 
deed  is  dated  October  23,  1888.  The  certificate  of  ac- 
knowledgment is  of  the  same  date  of  the  month  but  is 
blank  as  to  the  year,  and  objection  is  made  that  it  was 
not  in  compliance  with  the  form  of  acknowledgment 
required  by  the  laws  of  the  State  of  Illinois.  The  plain- 
tiff offered  in  evidence  a  copy  of  section  2947  of  the  Re- 
vised Statutes  of  the  State  of  Indiana  as  it  appears  by 
a  supplement  to  a  revision  of  the  Revised  Statutes  of 
the  State  of  Indiana  for  the  years  1883,  1885  and  1887, 
which  copy  of  such  supplement  of  the  session  laws,  by 
the  title  page,  appears  to  be  published  by  authority  of 
the  General  Assembly  of  the  State  of  Indiana.     The  ac- 
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knowledg-ment  to  the  latter  deed  was  in  conformity  with 
the  form  prescribed  by  the  section  above  mentioned, 
which  was  sufficiently  proven  as  provided  by  section  10 
of  chapter  51  of  the  Revised  Statutes  of  Illinois,  which 
provides  that  the  statute  books  of  the  several  States  pur- 
porting" to  be  printed  under  the  authority  of  said  States 
shall  be  evidence  in  all  courts  of  this  State  of  the  acts 
therein  contained.  The  objections  to  the  sufficiency  of 
the  acknowledgment  of  the  foregoing"  deeds  were  not 
well  tiken  and  were  properly  overruled. 

Numerous  other  deeds  were  offered  in  evidence  and 
objections  made  thereto  of  a  character  which  we  do  not 
deem  it  necessary  to  further  consider. 

No  evidence  was  offered  by  the  defendant,  the  appel- 
lant here,  and  we  find  no  error  in  the  admission  of  tes- 
timony for  the  plaintiff.  The  evidence  clearly  authorized 
a  judgment  for  the  plaintiff. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  of  Greene  county  is  affirmed. 

Judgment  affirmed. 
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186      187  V. 

The  People  of  the  State  of  Illinois. 
Opinion  filed  October  16^  1899, 

1.  Mines — mine  inspection  fees  are  not  taxes.  Mine  inspection  fees 
are  not  taxes,  but  are  imposed  as  compensation  for  presumably 
beneficial  services  rendered. 

2.  Same— provision  of  act  requiring  payment  of  mine  inspection  fees  is 
constitutional.  The  provision  of  section  11  of  the  act  on  mines,  as 
amended  in  1895  and  1897,  (Laws  of  1895,  p.  252;  Laws  of  1897,  p.  269;) 
requiring"  mine  owners  to  pay  the  inspection  fees  charged  by  the 
State  mining  inspectors,  is  a  valid  exercise  of  the  police  power  and 
does  not  violate  any  provision  of  the  constitution. 

3.  Same — constitution  does  not  deprive  legislature  of  its  right  to  provide 
for  mine  inspection  fees.  The  requirement  of  section  29  of  article  4 
of  the  constitution,  that  the  General  Assembly  shall  pass  laws  for 
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the  protection  of  operative  miners  in  reference  to  ventilation  and 
escapement  shafts,  does  not  deprive  the  legislature  of  its  right, 
in  the  exercise  of  its  police  power,  to  provide  for  the  payment  of 
inspection  fees  by  mine  owners. 

4.  Same— f^ect  of  failure  of  Mine  Inspection  act  to  limit  number  of  in- 
spections. The  failure  of  the  Mine  Inspection  act  to  limit  the  num- 
ber of  inspections  which  may  be  made  does  not  authorize  daily  or 
unnecessary  inspections,  to  the  destruction  of  the  owner's  business, 
as  the  inspectors  are  expressly  forbidden  to  do  any  act  tending  to 
the  injury  of  miners  or  operators  of  mines. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 

The  plaintiffs,  the  People  of  the  State  of  Illinois, 
brought  suit  against  the  defendant  coal  company  to  re- 
cover on  account  of  inspection  fees  of  the  State  mine  in- 
spector for  certain  mines  theretofore  inspected.  The  suit 
is  brought  to  recover  for  the  fees  provided  for  under  an 
act  entitled  '*An  act  providing  for  the  health  and  safety 
of  persons  employed  in  coal  mines,"  approved  May  28, 
1879,  and  amendments  thereto.  The  case  was  tried  under 
a  stipulation  as  to  the  facts. 

It  appears  that  the  appellant  owns  six  coal  mines  in 
this  State,  in  each  of  which  more  than  six  men  are  em- 
ployed. One  of  these  mines  is  in  the  second  mining  dis- 
trict and  five  are  in  the  first  district.  Between  the  first 
day  of  November,  1895,  and  the  first  day  of  July,  1897, 
in  the  first  district,  the  mines  were  inspected  twenty-two 
times,  for  which  the  aggregate  sum  of  $216  was  charged, 
and  between  the  first  day  of  July,  1897,  and  the  twenty- 
seventh  day  of  April,  1898,  seven  inspections  were  made, 
for  which  $70  was  charged.  The  mine  in  the  second  dis- 
trict, between  the  first  day  of  November,  1895,  and  the 
twenty-seventh  day  of  April,  1898,  was  inspected  four 
times,  for  which  $40  was  charged.  The  aggregate  of  the 
charges  for  the  inspections  thus  made  was  $326.  The 
defendant,  by  the  stipulation,  admitted  the  amount  was 
due  if  the  plaintiff  was  entitled  to  recover,  and  submitted 
two  propositions  of  law  to  be  held,  to  the  effect  there 
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coul<i  be  no  recovery  under  either  count  of  the  declara- 
tion, which  were  refused  and  exception  taken.  A  motion 
in  arrest  of  judgement  was  entered,  which  was  denied,  and 
a  finding  and  judgment  had  in  favor  pf  the  plaintiffs  for 
$326,  to  which  the  defendant  excepted. 

The  question  is  presented  whether  the  act  of  July  1, 
1895,  and  the  amendment  thereto  in  force  July,  1897,  pro- 
viding for  the  payment  into  the  State  treasury  by  owners 
or  operators  of  coal  mines  of  this  State  of  the  charges 
made  by  State  mine  inspectors  for  inspecting  the  mines, 
are  valid  enactments. 

Charles  W.  Thomas,  (George  S.  House,  of  counsel,) 
for  appellant. 

E.  C.  Akin,  Attorney  General,  (C.  A.  Hill,  and  B.  D. 
Monroe,  of  counsel,)  for  the  People. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

Section  29  of  article  4  of  the  constitution  is  as  follows: 
"It  shall  be  the  duty  of  the  General  Assembly  to  pass 
such  laws  as  may  be  necessary  for  the  protection  of  opera- 
tive miners,  by  providing  for  ventilation  when  the  same 
may  be  required,  and  the  construction  of  escapement 
shafts,  or  such  other  appliances  as  may  secure  safety 
in  all  coal  mines,  and  to  provide  for  the  enforcement  of 
said  laws  by  such  penalties  and  punishments  as  may  be 
deemed  proper."  This  provision  requires  the  legislature 
to  pass  such  laws  as  may  be  necessary,  etc.,  and  leaves 
to  that  body  the  determination  of  the  policy  of  the  State 
as  to  what  legislation  is  necessary  to  conform  to  its  re- 
quirements. 

The  legislature  has  seen  proper,  in  the  act  entitled 
"An  act  providing  for  the  health  and  safety  of  persons 
employed  in  coal  mines,"  approved  May  28,  1879,  and  in 
force  July  1,  1879,  and  by  the  amendments  thereto,  to 
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require  certain  duties  to  be  done  and  performed  by  the 
owner,  operator  or  manager  of  a  coal  mine.  Some  of 
these  duties  are  as  follows:  Section  1  provides  that  the 
owner  shall  make  or  cause  to  be  made  an  accurate  map, 
to  be  furnished  to  the  State  inspector  of  mines  of  the 
district.  Section  2  provides  the  inspector  may  make  a 
map  at  the  expense  of  the  owner,  should  he  neglect  or 
refuse  so  to  do.  Section  3  is  as  to  the  manner  of  con- 
struction of  escapement  shafts,  etc.  Section  4  is  as  to 
the  ventilation  of  mines.  Section  5  requires  that  bore 
holes  shall  be  kept  twenty  feet  in  advance  of  each  work- 
ing- place,  under  certain  circumstances.  Section  6  is  as 
to  hoist-ways,  and  who  may  be  employed,  etc.  Section  7 
is  as  to  operating  the  hoist- ways.  Section  8  is  as  to  the 
fencing  the  shaft.  Section  11  provides  for  the  division 
of  the  State  into  districts,  for  the  appointment  of  in- 
spectors, and  prescribes  their  duties  and  fixes  their  sal- 
aries. This  latter  section  was  amended  in  1895.  Prior 
to  that  time  the  inspector  was  paid  wholly  by  the  State, 
but  after  the  amendment  of  1895,  and  by  the  amendment 
of  1897,  it  was  provided  that  fees  might  be  charged,  which 
were  required  to  be  paid  by  the  mine  owner.  It  is  these 
two  amendatory  statutes  which  the  appellant  contends 
are  unconstitutional,  as  placing  a  burden  that  is  unrea- 
sonable and  unjust  onto  the  mine  owner. 

The  object  and  purpose  of  the  statute  are  the  protec- 
tion of  miners  working  in  coal  mines.  Whilst  the  act  is 
an  effort  on  the  part  of  the  General  Assembly  to  strictly 
comply  with  section  29  of  article  4  of  the  constitution, 
by  providing  for  the  ventilation  of  mines,  the  construc- 
tion of  escapement  shafts,  and  such  other  appliances  as 
shall  secure  safety  in  all  coal  mines,  the  General  Assem- 
bly has  seen  proper  to  include  a  provision  for  the  prepa- 
ration of  maps  and  the  filing  of  the  same  with  the  chief 
mine  inspector  of  the  district,  and  that  on  neglect  or  de- 
fault of  the  owner  to  make  such  map  the  inspector  may 
make  the  same  at  his  expense, — and  this  is  one  of  the 
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requirements  of  the  statute  which  has  been  held  consti- 
tutional by  this  court.  In  Daniels  v.  Hilgard,  77  111.  640, 
it  was  held  (p.  643):  "Our  legislature,  in  an  act  having 
for  its  avowed  object  the  providing  for  the  health  and 
safety  of  persons  employed  in  coal  mines,  has  thought 
it  proper  to  incorporate  this  provision  for  the  making  of 
a  map.  The  law-making  powers  elsewhere,  as  it  is  seen 
in  their  laws  for  the  same  object,  have  adopted  this  same 
provision.  This  would  seem  to  indicate  as  the  legislative 
understanding  that  the  provision  is  one  in  aid  of  the  ac- 
complishment of  the  purpose  of  such  acts, — the  protec- 
tion of  persons  engaged  in  such  mines;  a  proper  part  of 
the  system  adopted  to  that  end.  The  question  is  prop- 
erly one  of  legislative  determination.  A  court  should  not 
lightly  interfere  in  such  case.  The  legislature  must  have 
manifestly  transcended  its  province  for  it  to  do  so.  We 
are  of  opinion  that  it  is  not  for  a  court  to  say  that  the 
provision  here,  which  is  called  in  question,  is  anything 
more  than  a  fair  and  reasonable  police  regulation  with 
reference  to  the  subject  matter  of  the  act,  which  the  leg- 
islature, in  its  discretion,  has  seen  proper  to  adopt,  and 
that  it  should  not  be  set  aside  as  unconstitutioaal." 

To  a  much  greater  extent  the  provisions  of  section  11, 
which  prescribe  the  duties  of  the  inspectors,  and  require 
his  reports  and  statements  to  be  posted  in  a  conspicuous 
place,  showing  the  condition  of  the  mine,  and  what,  in 
his  judgment,  is  necessary  for  the  protection  of  the  lives 
and  health  of  persons  employed  in  such  mine,  etc.,  are 
an  exercise  of  the  police  power  of  the  State.  The  ex- 
amination of  the  condition  of  the  mine  would  also  neces- 
sarily require  the  inspector  to  examine  and  report  as  to 
whether  the  manner  of  construction  of  escapement  shafts, 
air  shafts  and  the  ventilation  of  the  mine  is  in  conformity 
with  the  requirements  of  the  statute.  Inspections  are 
necessary  in  determining  health  and  quarantine  laws,  and 
also  with  reference  to  the  examination  of  articles  to  be 
used  as  food,  and  it  never  has  been  held  that  a  provision 


Digitized  by 


Google 


M.  '99.]     C,  W.  &  V.  Coal  Co.  v.  The  People.  275 

looking  to  the  inspection  of  certain  articles  that  may- 
be offered  for  'sale  for  the  purposes  of  human  food,  or  a 
law  providing  for  inspection  with  reference  to  health, 
is  an  improper  exercise  of  the  police  power.  Nor  could 
it  be  held  that  the  provision  of  the  statute  with  refer- 
ence to  the  appointment  of  inspectors  for  coal  mines,  who 
are  to  discharge  the  duties  imposed  upon  them  by  sec- 
tion 11,  is  not  a  proper  exercise  of  the  police  power  of 
the  State.  The  very  purpose  and  object  of  the  statute 
are  in  regard  to  the  health  and  safety  of  miners,  and  re- 
quiring that  mine  owners  should  permit  an  inspection  of 
their  mines  for  this  purpose  is  but  an  exercise  of  such 
police  power. 

We  do  not  undersland  the  contention  of  the  appellant 
to  be,  however,  that  these  provisions  of  the  statute  are 
an  improper  exercise  of  the  police  power,  but  under- 
stand the  contention  is  that  the  provisions  of  the  statute 
whicli  require  a  fee  to  be  paid  for  such  inspection  by 
the  mine  owner  are  an  improper  exercise  of  the  police 
power.  In  was  held  in  Morgan's  Steamship  Co.  v.  Louisiana 
Board  of  Health,  118  U.  S.  455,  that  an  inspection  fee  im- 
posed by  the  State  of  Louisiana  on  a  vessel  passing  a 
quarantine  station,  for  examination  as  to  her  sanitary 
condition  and  the  ports  from  which  she  came,  is  a  com- 
pensation for  services  rendered  the  vessel,  and  not  a  tax 
imposed,  within  the  meaning  of  the  provision  of  the  con- 
stitution concerning  a  tonnage  tax  imposed  by  the  States, 
and  that  the  act  imposing  such  fee  is  a  valid  enactment. 

Inspection  fees  are  not  taxes,  but  are  imposed  under 
the  principle  that  they  are  compensation  for  services 
rendered  in  and  about  making  such  inspection,  which  is 
presumably  beneficial  to  the  person  upon  whom  the  fees 
are  imposed  under  and  by  virtue  of  the  general  police 
powers  of  the  State.  City  of  Charleston  v.  Rogers,  2  McCord, 
495;  Cooley  on  Taxation,  413. 

It  was  held  in  People  v.  Harper,  91  111.  357,  that  the 
legislature  had  full  power  to  pass  a  law  committing  the 
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inspection  of  grain  to  a  board  created  for  that  purpose; 
that  the  expenses  occasioned  by  such  inspection  may  be 
required  to  be  borne  by  those  presumably  benefited  by  it; 
that'  the  fixing"  of  fees  for  such  services  and  prescribing 
the  manner  of  their  collection  and  upon  whom  they  shall 
be  imposed  do  not  fall  within  the  constitutional  limita- 
tions concerning  the  imposition  of  a  local  burden  by  way 
of  taxation.  In  that  case  the  board  of  warehouse  commis- 
sioners fixed  the  fees  for  the  inspection  of  grain.  The 
court  held  (p.  369):  "There  is  no  provision  of  the  constitu- 
tion which,  either  expressly  or  by  necessary  implication, 
inhibits  the  General  Assembly  from  committing  the  in- 
spection of  grain  to  a  board  created  for  that  purpose, 
and  we  are  not  authorized  to  say  that  the  board  of  com- 
missioners of  railroads  and  warehouses  is  not  quite  as 
legitimate  as  any  other  board  that  could  have  been  se- 
lected or  created  for  that  purpose.  It  evidently  was  not 
designed  that  the  inspection  should  be  made  a  source  of 
revenue,  either  to  the  State  or  to  municipalities,  for  it 
is  not  enjoined  as  a  means  of  raising  revenue,  but  solely 
•for  the  protection  of  producers,  shippers  and  receivers 
of  grain  and  produce;'  and  there  is  natural  justice  in  re- 
quiring that  the  expenses  occasioned  by  the  inspection 
should  be  borne  by  those  presumably  benefited  by  it. 
Certainly  no  clause  of  the  constitution  is  violated  by  this 
requirement." 

The  mining  of  coal  is  recognized  as  a  dangerous  and 
hazardous  business,  and  is  a  productive  industry  of  the 
greatest  importance.  For  many  yea,rs  in  this  State  many 
thousands  of  men  have  been  engaged  in  that  character  of 
work,  and  a  proper  safeguard  of  their  lives  and  health 
is  a  matter  of  so  great  interest  and  necessity  that  no 
subject  can  be  mentioned  where  there  is  a  more  positive 
necessity  for  the  exercise  of  the  police  power  than  in 
seeking  to  subserve  their  safety.  With  a  recognition  of 
the  fact  that  under  the  police  power  the  legislature  has 
the  right  to  provide  for  the  inspection  of  mines,  it  may 
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also  provide  for  the  payment  of  fees  for  such  inspection, 
and  may  place  the  burden  of  the  payment  of  such  fees 
on  the  business  that  requires  the  employment  of  men  in 
such  dangerous  and  hazardous  work,  to  an  equal  extent 
as  it  may  place  the  burden  on  commerce  in  the  shipment 
of  grain,  and  appeals  much  more  strongly  for  a  proper 
enforcement  of  this  character  of  law  by  proper  inspec- 
tion than  the  mere  protection  of  trade.  If  an  inspection 
is  to  be  had,  it  is  attended  with  expense.  The  expense 
thus  incurred  is  imposed  because  of  the  peculiar  dangers 
of  the  surrounding  situation,  and  subserves  not  only  .the 
interest  of  the  miners,  but  alike  protects  the  mine  owner, 
and  hence  the  burden  of  the  payment  of  the  fee  can  be 
properly  imposed  upon  the  mine  owner  without  violating 
any  provision  of  the  constitution. 

Appellant  contends  that  legislation,  under  the  pro- 
visions of  section  29  of  article  4,  can  only  be  had  with 
reference  to  ventilation  and  escapement  shafts.  Such 
contention  cannot  be  sustained,  because  that  section  re- 
quires  legislation  for  a  particular  purpose  having  in  view 
the  safety  of  miners,  and  submits  to  the  legislature  the 
policy  to  be  pursued  for  the  accomplishment  of  that  end, 
and  which  cannot  lightly  be  interfered  with  by  a  court. 
Appellant,  from  the  position  taken,  seems  to  disregard 
the  fact  that  the  legislature  may  legislate,  under  the 
police  power  which  it  possesses,  outside  of  the  mere 
mandates  of  that  provision  of  the  constitution.  The  con- 
tention is  entirely  too  narrow. 

Appellant  further  contends  that,  inasmuch  as  the  spe- 
cific time  or  occasion  when  inspections  are  to  be  made 
is  not  limited,  power  exists  in  the  insi^ectors  to  inspect 
daily  and  unnecessarily,  and  impose  a  burden,  by  the  im- 
position of  fees,  which  would,  in  effect,  destroy  the  busi- 
ness of  the  mine  owner.  Whilst  the  act  requires  that 
there  must  be  at  least  four  inspections  a  year,  and  im- 
poses the  duty  on  the  inspectors  to  make  the  inspection 
as  often  as  may  be  deemed  necessary  and  proper,  yet 
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they  are  made  subject  to  removal  for  neglect  of  duty  or 
malfeasance  in  the  discharge  of  duty,  and  it  is  expressly 
provided  that  they  "shall  not  be  guilty  of  any  act  tend- 
ing to  the  injury  of  miners  or  operators  of  mines  during 
their  term  of  office."  An  attempt  to  impose  unreasonable 
inspections,  such  as  it  is  insisted  by  counsel  for  appellant 
they  may  do,  would  be  an  act  tending  to  the  injury  of  the 
operators  of  mines,  for  which  the  very  provisions  of  the 
act  provide  a  means  of  prevention,  and  the  law  is  not 
so  powerless  that  it  could  not  prevent  extortions  of  this 
character.  Prom  the  stipulation  of  facts  under  which 
this  case  was  tried,  it  appears  that  appellant's  mines 
were  inspected  thirty-three  times  between  November  1, 
1895,  and  March  30,  1898, — a  period  of  two  years  and  five 
months, — during  which  time  the  appellant  owned  and 
operated  six  mines.  Hence  there  was  only  an  average 
of  one  inspection  every  five  and  one-third  months.  It  is 
true  that  mine  No.  2,  as  appears  from  the  facts,  was  in- 
spected March  5,  1897,  and  was  agaii\  inspected  March 
10,  1897.  The  facts  and  circumstances  which  induced  the 
second  inspection  so  soon  after  the  other  are  not  in  any 
manner  explained;  but  it  may  well  be  that  because  of 
the  explosion  of  gas,  or  the  obstruction  to  ventilation  in 
the  mine,  or  from  some  other  cause  resulting  in  inability 
to  reach  the  escapement  shaft,  loss  of  life  resulted,  which 
necessarily  induced  prompt  examination  thereafter. 

We  hold  that  it  was  within  the  power  of  the  legisla- 
ture to  provide  for  the  inspection  of  mines  by  inspectors 
so  appointed,  and  to  provide  for  fees  to  be  paid  by  the 
mine  owner  to  be  used  towards  the  payment  of  the  ex- 
penses of  suclji  inspection.  Such  fee  is  in  no  sense  a  tax, 
but  a  mere  compensation  for  services  rendered,  and  the 
act  is  therefore  not  unconstitutional. 

It  was  not  error  to  refuse  to  hold  the  propositions 
asked  by  the  appellant,  and  the  judgment  of  the  circuit 
court  of  Sangamon  county  is  affirmed. 

Judgment  affirmed. 
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Walter  P.  Wyman 

V, 

The  Port  Dearborn  National  Bank  et  al. 
Opimon  filed  (Mober  16, 1899. 

1.  Banks— rig^  of  bank  to  apply  correspoiidenVs  deposit  to  payment 
of  kUter's  debt,  A  bank  may,  in  good  faith,  apply  a  deposit  account 
of  a  correspondent  bank  to  the  payment  of  a  certificate  of  deposit 
issued  by  the  latter,  which  is  in  effect  a  demand  note  due  to  the 
former,  although  the  latter  has  drawn  a  check  against  the  deposit 
which  has  not  yet  been  presented  or  any  notice  thereof  given  to 
the  drawee  bank. 

2.  Subrogation — when  payee  of  check  %8  entitled  to  share  in  fund  ans- 
ing  from  drawee^ s  sale  of  drawer'' s  colkUeral.  The  holder  of  a  check 
drawn  by  one  bank  upon  another  with  which  it  has  a  deposit,  is 
entitled,  upon  the  application  of  the  deposit  by  the  drawee,  with- 
out notice  of  the  check,  to  the  payment  pro  tanio  of  an  obligation 
due  to  it  from  the  drawer  and  secured  by  collaterals,  to  be  subro- 
gated, as  against  the  drawer  or  its  receiver,  to  the  fund  arising 
from  the  collateral  securities  and  remaining  after  payment  in  full 
of  the  demand  of  the  drawee. 

3.  Equity— w/icn  relief  may  be  had  under  bill  to  marshal  securities. 
Upon  delivery  of  a  check  drawn  by  a  bank  upon  its  correspondent 
the  payee  acquires  an  interest  in  the  drawer's  deposit  in  the  drawee 
bank,  which  entitles  him  to  relief  by  bill  to  marshal  securities, 
where,  before  presentment  of  his  check,  the  drawee  bank  Jias  ap- 
plied the  deposit  upon  its  demand  note  against  the  drawer,  which 
was  also  secured  by  collateral. 

Fort  Dearborn  Nat,  Bank  v.  Wjtman,  80  111.  App.  150,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brent ano, 
Judge,  presiding. 

On  September  1,  1896,  the  First  National  Bank  of 
Helena,  Montana,  drew  its  check  upon  the  Fort  Dearborn 
National  Bank  of  Chicago  for  $10,000,  in  favor  of  appel- 
lant. At  the  time  this  check  was  given  the  Fort  Dear- 
bom  National  Bank  had  in  its  possession,  on  deposit  to 
the  credit  of  the  First  National  Bank  of  Helena,  $20, 523. 67. 
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The  Port  Dearborn  National  Bank  at  the  same  time  held  a 
certificate  of  deposit  of  date  May  15, 1895,  from  the  Pirst 
National  Bank  of  Helena,  in  the  sum  of  |25,000,  which 
latter  was  secured  by  collateral  for  the  face  amount  of 
^0,000  of  notes  taken  by  the  Pirst  National  Bank  of  Hel- 
ena and  endorsed  to  the  Port  Dearborn  National  Bank. 
The  Helena  bank  was  indebted  to  the  Port  Dearborn  Na- 
tional Bank,  on  account,  $649.89.  On  the  4th  day  of  Sep- 
tember, 1896,  the  Helena  bank  was  placed  in  the  hands 
of  a  receiver,  and  on  the  same  day  the  Port  Dearborn 
National  Bank  transferred  the  account  on  deposit  with  it 
to  the  amount  of  $20,523.67  to  itself,  and  credited  its  cer- 
tificate of  deposit  with  that  amount,  debiting  the  Helena 
bank  with  the  same  sum,  and  leaving-  a  balance  due  the 
Port  Dearborn  National  Bank  of  $2321.89,  with  interest 
thereon.  On  the  5th  day  of  September  the  check  drawn 
in  favor  of  appellant  was  presented  for  payment  to  the 
Port  Dearborn  National  Bank,  which  was  refused.  On 
the  21st  day  of  January,  1897,  the  appellant  filed  in  the 
superior  court  of  Cook  county  his  bill,  making*  the  Port 
Dearborn  National  Bank  and  the  receiver  of  the  Helena 
bank  defendants,  and  sought  to  marshal  assets.  To  this 
bill  of  complaint  a  demurrer  was  interposed,  and  over- 
ruled. Subsequently  the  defendants  to  the  bill  filed  an 
answer,  and  the  cause  was  submitted  upon  bill  and  an- 
swer, and  a  decree  was  entered  in  accordance  with  the 
prayer  of  the  bill,  to  reverse  which  the  defendants  sued 
out  a  writ  of  error  to  the  Appellate  Court  for  the  Pirst 
District,  where  the  decree  was  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  bill,  whereupon  the 
appellee  in  the  Appellate  Court  prosecuted  this  appeal. 

Peckham,  Brown  &  Packard,  for  appellant: 
By  the  execution  and  delivery  of  its  check  on  a  de- 
posit account  of  bankable  funds  in  the  Port  Dearborn 
bank  sufficient  in  amount  to  meet  it,  the  Pirst  National 
Bank  of  Helena  assigned  and  transferred  pro  tanto  to  the 
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payee  that  deposit  account.  Bank  v.  Banking  Co,  114  111. 
483j  Abt  V.  Bank,  159  id.  467;  Hotel  Co.  v.  Bank,^171  id.  531. 
The  Fort  Dearborn  bank  being  a  creditor  of  the  Helena 
bank,  and  having  not  only  this  "fund"  upon  deposit  but 
also  a  "fund"  of  collateral  securities  in  its  possession,  to 
each  and  both  of  which  funds  it  could  resort  for  the  sat- 
isfaction of  its  claim  against  said  Helena  bank,  had  "an 
interest"  in  each  of  these  two  funds.*  Under  these  cir- 
cumstances equity  would  compel  the  Port  Dearborn  bank, 
having  recourse  on  these  two  funds,  to  exhaust  the  one 
on  which  it  alone  had  a  claim,  in  order  that  the  other,  in 
which  alone  the  payee  had  an  interest,  should  go  as  far  as 
possible  to  the  satisfaction  of  his  claim  upon  it,  provided, 
always,  that  the  Port  Dearborn  bank  should  not  be  in- 
jured in  its  security  nor  materially  delayed  or  inconven- 
ienced in  the  collection  of  its  debt.  Upon  this  theory  the 
bill  in  this  case  was  framed  and  upon  this  theory  the  de- 
cree was  entered,  and  it  presents  a  plainly  proper  case 
of  the  marshaling  of  assets.  2  Beach  on  Modern  Eq.  Jur. 
sec.  784;  1  Story's  Eq.  Jur.  sees.  635,  636;  Aldrichy.  Cooper, 
2  White  &  Tudor's  L.  C.  in  Eq.  82;  27  Am.  Law  Reg.  739; 
14  Am.  &  Eng.  Ency.  of  Law,  "Marshaling  Assets;"  James 
V.  Hubbard,  1  Paige's  Ch.  228;  Milmine  v.  Bass,  29  Ped.  Rep. 
632;  Ingalls  v.  Morgan,  10  N.  Y.  178;  Clowes  v.  Dickinson, 
5  Johns.  Ch.  235;  9  Cow.  240;  Campbell  v.  Carter,  14  111.  286; 
Young  v.  Morgan,  89  id.  200. 

Gilbert  &  Pell,,  for  appellees: 

In  order  to  authorize  marshaling  of  securities  the 
party  seeking  the  relief  must  have  an  existing  lien  on  or 
interest  in  a  fund  which  is  subject,  in  common  with  an- 
other fund,  to  a  paramount  liability.  1  Story's  Eq.  Jur. 
sec.  633. 

The  doctrine  of  marshaling  securities  will  not  be  ap- 
plied where  it  will  operate  to  the  prejudice  of  the  party 
entitled  to  the  double  fund.  Heidelbach  v.  Fenton,  79  111. 
App.  357. 
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The  payee  of  a  check  or  draft  acquires  no  interest  in 
the  funds  fa  the  drawee  bank  before  notice  is  given  to 
the  latter  of  the  drawing*  and  delivery  of  the  check  or 
draft,  and  the  manner  of  giving  this  notice  must  be  by 
presentation  of  the  check  or  draft  to  the  bank  for  pay- 
ment. Munn  V.  Burch,  25  111.  21;  Oreenebaum  v.  Bankj  70 
111.  App.  407;  Rouse  v.  Calvin,  76  id.  362;  Myers  v.  Bank,  27 
id.  254;  Pabst  Brewing  Go,  v.  Beeves,  42  id.  154;  Niblack  v. 
Bank,  169  111.  517;  Gage  Hotel  Co.  v.  Bank,  171  id.  531;  Bank 
V.  Jones,  137  id.  634;  Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68 
id.  398;  Northern  Trust  Co.  v.  Rogers,  60  Minn.  208;  Laclede 
Bank  v.  Schuler,  120  U.  S.  511;  Morse  on  Banks  and  Bank- 
ing, (3d  ed.)  sec.  505;  Daniel  on  Neg.  Inst.  (4th  ed.)  sees. 
1638,  1643,  1644. 

Where  a  bank  holds  a  demand  note,  or  a  note  past 
due,  it  has  the  right  to  charge  such  obligation  up  against 
the  maker's  deposit  account;  and  if  it  does  so  before  a 
check  or  draft  df awn  by  the  depositor  is  presented,  it 
will  be  entitled  to  hold  the  deposit  against  any  check  or 
draft  afterwards  presented.  Niblack  v.  Bank,  169  111.  517; 
Myers  v.  Bank,  27  111.  App.  254;  Bank  v.  Kelsay,  54  id.  660. 

The  certificate  of  deposit  involved  in  this  case  is,  in 
effect,  a  demand  promissory  note.  Hunt  v.  Divine^  37  111. 
137;  Tripp  v.  Curtenius,  36  Mich.  494. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

It  is  insisted  by  the  appellant  that  by  the  execution 
and  delivery  of  its  check  for  $10,000  against  the  deposit 
aiicount  of  the  Port  Dearborn  National  Bank,  the  Pirst 
National  Bank  of  Helena  assigned  and  transferred  to  the 
appellant,  from  that  deposit  account,  an  amount  sufficient 
to  pay  the  check  on  September  1,  1896,  the  time  at  which 
it  was  drawn,  and  as  sustaining  this  contention  appellant 
cites  National  Bank  of  America  ^.Indiana  Banking  Co.  114 
111.  483,  Abt  V.  American  Trust  and  Savings  Bank,  159  id. 
467,  and  Gage  Hotel  Co.  v.  Union  Nat.  Bank^  171  id.  531. 
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The  principle  is  clearly  established  by  the  foregoing 
and  other  authorities  in  this  State,  that  the  check  of  a 
depositor  upon  his  banker,  delivered  to  another  for  vaTue, 
transfers  to  that  other  the  title  to  so  much  of  the  deposit 
as  the  check  calls  for,  and  the  banker  becomes  the  holder 
of  the  money  for  the  use  of  the  holder  of  the  check,  and 
is  bound  to  account  to  him  for  the  amount  thereof,  pro- 
vided the  party  drawing  the  check  has  funds  to  that 
amount  on  deposit,  subject  to  his  check,  at  the  time  the 
same  is  presented.  (Munn  v.  Barch,  25  111.  21.)  The  check 
operates  as  an  absolute  assignment  of  the  fund  on  which 
it  is  drawn,  from  the  time  it  is  delivered,  as  between  the 
drawer  and  the  payee,  and  the  bank  is  bound  as  soon  as 
the  check  is  presented,  and  whatever  sum  stands  upon 
the  books  to  the  credit  of  the  depositor  at  the  time  of 
such  presentation  is  absolutely  assigned  to  the  holder  of 
the  check.  {Bickford  v.  First  Nat  Bank  of  Chicago,  42  111.  238; 
Brhwn  v.  Xecfcie,  43  id.  497;.  Fourth  Nat  Bank  v.  City  Nat 
Bank,  68  id.  398;  Union  Nat  Bank  v.  Oceana  County  Bank, 
80  id.  212;  Metropolitan  Nat,  Bank  of  Chicago  v.  Jones,  137 
id.  634;  Niblack  v.  Park  Nat  Bank,  169  id.  5i7.)  And  the 
relation  existing  between  the  drawer,  the  check-holder 
and  the  banker  becomes  such,  when  there  are  sufficient 
funds  on  deposit  to  meet  the  check  at  the  time  of  presen- 
tation, that,  because  such  funds  were  appropriated  at  the 
time  of  the  drawing  of  the  check,  the  contract  to  be  im- 
plied between  the  depositor,  the  banker  and  the  check- 
holder  is,  that  the  check-holder,  whoever  he  may  be,  may 
have  his  action  and  recover  against  the  bank  the  amount, 
pro  tantOf  of  the  check.  (Gage  Hotel  Co,  v.  Union  Nat.  Bank, 
supra.)  In  the  latter  case  it  was  said  (p.  536):  "If  the 
funds  are  in  the  bank  when  the  check  is  drawn,  the  draw- 
ing is  an  appropriation,  as  between  the  drawer  and  the 
payee,  of  the  sum  of  money  named  in  the  check,  which  is 
to  lie  in  the  bank  until  called  for  by  a  presentation  of  the 
check.  It  is  true  that  in  such  a  case  there  is  no  privity 
between  the  bank  and  the  check-holder  until  presentment, 
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and  that  priority  in  drawing  a  check  does  not  give  prior- 
ity of  right  to  the  fund  as  against  th^  banker,  but  that 
such  priority  of  right  is  determined  by  the  order  of  pre- 
sentation." It  was  held  in  Niblack  v.  Park  Nat  Bank  of 
Chicago^  supra  (p.  521);  "It  is  also  the  law,  where  a  bank 
holds  a  demand  note,  or  a  note  past  due,  it  has  the  right 
to  charge  such  obligation  up  against  the  maker's  deposit 
account,  and  if  it  does  so  before  a  check  drawn  by  the 
depositor  is  presented  for  payment,  it  will  be  entitled  to 
hold  the  deposit  against  any  check  afterwards  presented." 
In  this  case,  on  the  4th  of  September, — at  least  one 
day  before  the  presentment  of  the  check  for  payment, — 
the  Chicago  bank  transferred  the  account,  and  by  proper 
entries  on  its  books  credited  the  Helena  bank  with  all 
the  money  held  by  it  to  the  credit  of  the  latter  bank, 
which  credit  was  made  on  a  certificate  of  deposit,  which 
was,  in  effect,  a  demand  note.  {Hunt  v.  Devine,  37  III.  137; 
Tripp  V.  Curtenius,  36  Mich.  49^.)  Appropriating  the  de- 
posit fund  in  good  faith,  in  pursuance  of  strict  legal  rights, 
for  the  purpose  of  protecting  its  own  interests,  and  with- 
out notice  of  the  appropriation  of  the  money  by  drawing" 
the  check  in  favor  of  appellant,  was  not  a  wrongful  act 
but  one  authorized  by  law,  and  absolutely  transferred  the 
legal  and  equitable  right  to  the  fund  so  deposited  to  the 
Fort  Dearborn  National  Bank,  the  check  not  having  been 
presented  to  it  nor  it  having  any  notice  of  the  same  until 
the  day  after  the  transfer  of  the  account.  Under  the  rec- 
ognized rule  in  this  State  there  was  between  the  Helena 
bank  and  the  payee  of  the  check  an  absolute  assignment 
of  110,000  then  on  deposit  with  the  Fort  Dearborn  Na- 
tional Bank,  and  no  right  existed  in  the  Helena  bank  to 
change  that  deposit  in  any  way  or  to  so  draw  against  it 
as  to  prevent  the  assignment,  pro  tanto,  from  being  carried 
out.  It  is  clear,  the  holder  of  the  check  had  an  interest 
in  the  fund  so  assigned,  whilst  it  is  equally  clear  that 
until  the  bank  had  notice  it  could  pay  subsequently  drawa 
checks,  or  credit  the  amount  of  the  deposit  on  any  over- 
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due  paper  of  its  own.  The  equitable  interest  of  the  check- 
holder,  however,  remained  the  same. 

It  is  a  principle  controlling  the  marshaling  of  securi- 
ties, that  where  one  creditor  can  resort  to  two  funds  and 
another  to  one  of  them  only,  the  former  must  seek  satis- 
faction out  of  that  fund  which  the  latter  cannot  touch. 
In  Pomeroy  on  Equitable  Jurisprudence  (sec.  1414)  it  is 
said:  "If,  therefore,  the  prior  creditor  resorts  to  the 
doubly  charged  fund,  the  subsequent  creditor  will  be 
substituted,  as  far  as  possible,  to  his  rights.  These  rules 
must  be  taken  with  the  modifications  and  exceptions  that 
in  their  application  the  paramount  encumbrancer  shall 
not  be  delayed  or  inconvenienced  in  the  collection  of  his 
debt,  *  *  *  that  the  rights  of  third  parties  shall  not 
be  prejudiced,  and  that  the  parties  themselves  are  credit- 
ors of  the  same  debtor."  Numerous  authorities  are  there 
cited  as  sustaining  these  propositions. 

The  principle  of  marshaling  securities  has  been  fre- 
quently applied  to  cases  where  there  is  an  equitable  in- 
terest or  lien  on  collateral  securities.  In  Colebrooke  on 
Collateral  Securities  it  is  said  (sec.  98):  "By  this  rule,  a 
creditor  having  a  lien  upon  two  funds  for  the  payment 
of  his  debt  and  a  subsequent  creditor  a  lien  upon  one, 
only,  of  such  funds,  the  former  is  required  to  exhaust  his 
remedy  against  the  fund  which  is  especially  for  his  se- 
curity before  resorting  to  that  in  which  the  subsequent 
creditor  is  interested.  The  rule,  however,  is  never  en- 
forced in  cases  where  it  would  cause  an  injury  or  damage 
to  the  creditor  holding  such  liens  upon  separate  funds 
or  would  work  injustice  to  other  parties.  The  rule  was 
applied  where  a  merchant  had  forwarded  his  note  to  a 
broker  for  sale,  and  the  proceeds,  less  commissions,  re- 
mitted. The  broker  fraudulently  pledged  the  note,  with 
other  collaterals,  to  a  bank  to  secure  a  loan  to  himself, 
of  which  the  merchant  received  nothing.  The  merchant, 
learning  of  the  misappropriation,  gave  notice  to  the  bank 
and  claimed  to  be  subrogated  to  any  surplus  arising  from 
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other  securities  held  by  it  after  the  payment  of  the  loan. 
Subsequently,  and  before  the  maturity  of  the  loan,  the 
note  fell  due  and  was  paid  without  suit.  Upon  realizing^ 
the  other  securities  the  bank  held  a  surplus  in  its  hands. 
The  merchant  was  entitled  to  be  paid  from  such  sur- 
plus, his  voluntary  payment  not  affecting  his  right  of 
recovery." 

This  principle  is  sustained  by  Farwell  v.  Importers^  Nat 
Bank,  90  N.  Y.  483.  In  that  case  the  merchant  had  an 
equitable  interest  in  collaterals,  which,  with  his  note, 
were  put  up  to  secure  the  loan  to  the  broker  by  reason 
of  the  broker's  misappropriation  bf  the  note,  and  is  not 
equitably  a  stronger  case  for  the  marshaling  of  assets 
than  where,  as  in  this  case,  the  bank  had  as  security  for 
its  certificate  of  deposit  and  for  its  account  due,  notes 
aggregating  about  $30,000  and  a  deposit  of  over  120,000. 
Here,  $10,000  of  the  amount  deposited  having  been  equi- 
tably assigned  to  the  complainant,  by  rieason  of  its  ap- 
propriation by  the  bank  before  receiving  notice  of  the 
drawing  of  the  check  the  complainant  was  deprived  of 
all  interest  in  the  deposit,  and  the  Helena  bank,  or  its 
receiver,  who  could  have  no  greater  interest  than  the 
bank  itself,  received  the  benefit  of  the  application  of  the 
deposit  by  the  Port  Dearborn  National  Bank  on  its  cer- 
tificate of  deposit,  and  the  complainant,  as  holder  of  the 
check,  had  such  an  interest  in  the  sum  deposited  that  he 
should  be  subrogated,  as  against  the  Helena  bank  or  its 
receiver,  to  the  notes  held  by  the  Fort  Dearborn  National 
Bank  after  the  payment  of  the  residue  due  the  latter 
bank;  and  this  principle  of  subrogation  is  applicable  be- 
cause, by  reason  of  the  appropriation  of  the  fund  by  the 
bank  with  which  the  deposit  was  made,  to  the  payment 
of  a  debt  for  which  it  held  two  distinct  character  of  se- 
curities, one  of  those  securities  is,  to  an  extent  sufficient 
to  pay  the  complainant,  released  from  liability  so  far  as 
the  Fort  Dearborn  National  Bank  was  concerned,  and  the 
latter  bank  had  lawfully  used  $10,000  of  a  deposit  there- 
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tofore  assigned  to  the  complainant  by  the  Helena  bank. 
2  Beach  on  Modern  Eq.  Jur.  sec.  784;  1  Story's  Eq.  Jur. 
sees.  635,  636. 

It  is  a  maxim  of  equity  that  "equity  regards  and  treats 
tkat  as  done  which  in  good  conscience  ought  to  be  done," 
and  in  writing  of  this  maxim  Mr.  Pomeroy,  in  his  work 
on  Equity  Jurisprudence,  (sec.  365,)  says:  "The  principle 
involves  the  notion  of  an  equitable  obligation  existing 
from  some  cause;  of  a  present  relation  of  equitable  right 
and  duty  subsisting  between  two  parties;  a  right  held  by 
one  party,  from  whatever  cause  arising,  that  the  other 
should  do  some  act,  and  the  corresponding  duty, — the 
ought, — resting  upon  the  latter  to  do  such  act.  Equity 
does  not  regard  and  treat  as  done  what  might  be  done 
or  what  could  be  done,  but  only  what  ought  to  be  done. 
Nor  does  the  principle  operate  in  favor  of  every  person, 
no  matter  what  may  be  his  situation  and  relations,  but 
only  in  favor  of  him  who  holds  the  equitable  right  to 
have  the  act  performed,  as  against  the  one  upon  whom 
the  duly  of  such  performance  has  devolved."  A  court  of 
equity  acting  upon  this  fundamental  principle  may  go 
beneath  the  appearance  of  things  and  deal  with  the  real 
facts,  where  the  interest  is  a  purely  equitable  one,  recog- 
nized by  courts  of  equity  alone.  When,  therefore,  a  prior 
encumbrancer  of  two  funds,  by  his  election  of  remedies, 
deprives  a  junior  encumbrancer  who  has  a  lien  upon  one 
of  the  funds  only,  from  reaching  the  particular  fund  on 
which  he  has  a  lien,  the  junior  encumbrancer,  to  the  ex- 
tent of  his  lien,  should  be  substituted  to  the  lien  of  the 
paramount  encumbrancer  upon  the  other  fund  bound,  as 
against  the  debtor  and  all  claiming  under  him  by  lien  or 
title  subsequent  in  time.  (Gibson  v.  Seagrim,  20  Beav.  614; 
James  y.  Hubbard,  1  Paige's  Ch.  228;  Clowes  v.  Dickinson,  5 
Johns.  Ch.  235.)  Under  a  bill  for  marshaling  securities, 
relief  may  be  had  in  that  character  of  case.  The  Fort 
Dearborn  National  Bank  had  a  right  to  apply  the  deposit 
in  payment  of  the  indebtedness  pro  tanto  to  the  extent  of 
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the  deposit,  and  deprive  the  check-holder  of  any  part  of 
that  deposit  as  a  fund  assigned  to  him,  but  he  had  such 
an  equitable  interest  in  that  fund  by  reason  of  its  assign- 
ment by  the  check,  that  he  is  entitled  to  be  subrogated 
to  the  extent  of  his  check,  with  interest  thereon  from  the 
time  it  was  presented,  to  the  fund  to  be  derived  from 
the  collection  or  sale  of  the  collateral  securities  held  by 
the  Fort  Dearborn  National  Bank  as  security  on  its  cer- 
tificate of  deposit  and  bank  account,  after  the  residue  is 
paid  to  it. 

The  superior  court  erred  in  decreeing  that  the  Port 
Dearborn  National  Bank  should  deliver  to  the  receiver  of 
the  First  National  Bank  of  Helena  the  collateral  notes, 
but  did  not  err  in  decreeing  that  from  the  proceeds  of  the 
same  there  should  first  be  paid  to  the  Port  Dearborn  Na- 
tional Bank  the  amount,  including  interest,  due  it,  and  to 
pay  to  Wyman  the  amount  due  on  said  check  and  inter- 
est, and  to  retain  the  balance  as  part  of  the  assets  of  the 
First  National  Bank  of  Helena;  nor  was  there  error  in  the 
decree  of  the  superior  court  in  directing  if  there  was  not 
enough  to  pay  Wyman  in  full,  the  amount  unpaid  should 
be  allowed  as  a  claim  against  said  First  National  Bank  of 
Helena,  to  be  paid  in  due  course  of  administration  of  its 
assets,  and  that  the  receiver  pay  the  costs.  It  was  error 
in  the  Appellate  Court  for  the  First  District  to.  reverse 
the  entire  decree  of  the  superior  court  and  remand  the 
cause,  with  directions  to  dismiss  the  bill. 

So  far  as  the  superior  court  decreed  that  the  Fort 
Dearborn  National  Bank  deliver  to  the  receiver  of  the 
First  National  Bank  of  Helena  the  collateral  notes,  its 
decree  is  reversed,  but  in  all  other  respects  the  decree 
of  said  court  is  affirmed.  For  the  error  of  the  Appellate 
Court  for  the  First  District  in  reversing  the  entire  case 
and  remanding  with  directions  to  dismiss  the  bill,  its  de- 
cree is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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The  Pennsylvania  Company  et  aL 


The  City  of  Chicago  et  al. 

Opinion  filed  October  16, 1899. 

.  1.  Stbeets  and  alleys — city  cannot  grant  eocdusiw  use  of  sAreei,for 
privcUe  purposes.  A  city  has  no  power  or  authority  to  grant  the  ex- 
clusive use  of  its  streets  to  any  private  person  or  for  any  private 
purposes,  but  must  hold  and  control  them  exclusively  for  public  use. 

2.  Same— city  may  establish  hack  stands  in  front  of  railroad  depots. 
Railroad  depots  in  cities  are  in  the  nature  of  public  buildings,  and 
the  city  council  may  establish  hack  stands  in  front  Qf  them  so  long 
as  access  to  or  egress  from  the  building  is  not  prejudicially  inter- 
fered with.    (Cartwright,  C.  J.,  dissenting.) 

3.  Same — railroad  company  cannot  grant  special  privileges  in  street 
beyond  limits  of  its  grounds,  A  railroad  company  in  control  of  depot 
grounds  and  buildings  cannot  grant  special  privileges  in  the  street 
beyond  the  limits  of  its  own  land,  whereby  one  person  is  given,  to 
the  exclusion  of  others,  the  right  to  carry  passengers  from  its 
depot  beyond  its  own  lines. 

4.  Injuncjtion — private  oumer  cannot  enjoin  use  of  street  given  by  mvr 
nidpal  authorities.  The  use  of  a  street,  with  the  consent  or  acqui- 
escence of  the  municipal  authorities,  cannot  be  enjoined  at  the 
suit  of  an  abutting  owner,  nor  can  he  invoke  the  remedy  of  injunc- 
tion for  the  protection  of  the  public  and  under  that  guise  seek  to 
protect  himself.     (Cabtwright,  C.  J.,  dissenting.) 

6.  Same— injunction  will  not  lie  where  adequate  remedy  at  law  exists. 
The  remedy  of  one  whose  property  is  damaged  by  the  establish- 
ment of  a  hack  stand  in  front  of  it  under  the  provisions  of  a  mu- 
nicipal ordinance  is  by  action  at  law  for  damages  to  be  determined 
by  the  jury,  without  resort  to  the  remedy  by  injunction.  (Cart- 
wright,  C.  J.,  dissenting.) 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

LoESCH  Bros.  &  Howell,  and  J.  J.  Brooks,  for  plain- 
tiffs in  error: 

The  municipality,  in  respect  of  its  streets,  is  a  trustee 
for  the  general  public,  and  holds  them  for  the  use  to  which 
they  are  dedicated.   The  fundamental  idea  of  a  street  is, 
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not  only  that  it  is  public,  but  that  it  is  public  in  all  its 
parts,  for  free  and  unobstructed  passage  thereon  by  all 
persons  desiring  to  use  it.     Smith  v.  McDowell,  148  111.  51. 

While  it  is  true  that  the  public  must  submit  to  all  rea- 
sonable inconveniences  in  the  highways,  yet  the  highways 
are  created  for  the  public  and  abutting  owners,  and  they 
have  an  unquestionable  right  to  require  a  reasonable  use 
by  all  who  are  entitled  to  use  them.  Lockwood  y.  Railroad 
Co.  122  Mo.  86. 

It  matters  not  that  a  permanent  structure  for  private 
enjoyment  in  a  street  or  highway  is  confined  to  a  part 
little  used  or  not  used  at  all.  It  becomes  a  nuisance  as 
an  encroachment  upon  the  public  right.  Laing  v.  Mayor ^ 
86  Ga.  756. 

It  is  no  answer  to  the  charge  of  a  nuisance,  that  even 
with  the  obstruction  in  the  highway  there  is  still  room 
for  two  or  more  wagons  to  pass,  or  that  the  obstruction 
itself  is  not  a  fixture.  If  it  be  permanently  or  even  habit- 
ually in  the  highway  it  is  a  nuisance.  The  highway  may 
be  a  convenient  place  for  the  owner  of  carriages  to  keep 
them  in,  but  the  law,  looking  to  the  convenience  of  the 
greater  number,  prohibits  any  such  use  of  public  streets. 
Cohen  v.  Mayor,  113  N.  Y.  532. 

"Irreparable  injury,"  as  used  in  the  law  of  injunctions, 
does  not  necessarily  mean  that  the  injury  is  beyond  the 
possibility  of  compensation  in  damage?,  nor  that  it  must 
be  very  great;  and  the  fact  that  no  actual  damages  can  be 
proved,  so  that  in  an  action  at  law  the  jury  could  award 
nominal  damages  only,  often  furnishes  the  best  reason 
why  a  court  of  equity  should  interfere  in  a  case  where  the 
nuisance  is  a  continuous  one.     Newell  v.  5ass,  142  HI.  104. 

Stedman  &  SoELKE,  Charles  S.  THORNTON,  Corpo- 
ration Counsel,  and  J.  R.  Carrigan,  for  defendants  in 
error: 

The  use  of  a  street  or  highway  with  the  consent  or 
acquiescence  of  the  municipal  authorities  cannot  be  en- 
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joined  at  the  suit  of  an  abutting-  owner.  Doane  v.  Railroad 
Go,  165  111.  510;  Murphy  v.  Chicago,  29  id.  279;  Patterson  v. 
Railroad  Co.  75  id.  588;  Stetson  v  Railroad  Co.  id.  74;  JlafZ- 
road  Co.  V.  McGmnia,  79  id.  269;  Railroad  Co.  v.  Schertz,  84 
id.  135;  Insurance  Co.v.Hess,  141  id.  35;  Corcoran  v.  Railroad 
Co.  149  id.  291;  TTAi^e  v.  Railroad  Co.  154  id.  620;  Railroad 
Co.y.  Bachus,  154  U.  S.  421;  Truesdale  v.  G^a/)e  Sugar  Co.  101 
111.  561;  Dunning  v.  Aurora,  40  id.  480;  TTo^-^d's  Columbian 
Exposition  v.  United  States,  56  Fed.  Rep.  654;  TTAi^e  v.  i2aiZ- 
roac^  (7o.  154  111.  626;  ^^m  v.  Kennedy,  43  id.  67;  County  of 
Cook  V.  Railroad  Co.  119  id.  218;  Chicago  v.  Building  Ass.  102 
id.  380;  Tibbetts  v.  Railway  Go.  54  111.  App.  108;  Union  Cbai 
Co.  V.  LaSalle,  136  111.  119;  M«cr  v.  Webster,  62  N.  W.  Rep. 
648;  (7/arA;  v.  Donaldson,  104  111.  639;  JETeaingr  v.  5bo«,  107 
id.  600- 

The  law  above  cited  applies  to  a  corporation  as  well 
as  to  a  private  individual.  Railroad  Co.  v.  Railroad  Co.  66 
111.  App.  362. 

Where  the  relief  prayed  for,  if  granted,  would  be  of 
great  injury  to  the  defendants  and  not  a  corresponding 
benefit  to  the  complainants,  an  injunction  will  be  denied. 
Pratt  V.  Railroad  Co.  35  N.  Y.  Supp.  557;  Gray  v.  Railroad 
Co.  128  N.  Y.  509;  High  on  Injunctions,  596;  B.  &  H.  Co.  v. 
Pasdell,  5  Del.  Ch.  435;  Femes  v.  Railroad  Go.  121  N.Y.  505; 
Railroad  Co.  v.  Adams,  28  Fla.  656;  Ammernan  v.  Dean,  132 
N.  Y.  355;  Inter-State  Commerce  Co.  v.  Railroad  Go.  64  Fed. 
Rep.  981;  Nason  v.  Sanbum,  45  N.  H.  171. 

No  railroad  depot  company  can  make  arbitrary  rules 
discriminating  as  to  who  may  occupy  stands  as  provided 
by  such  company,  and  as  to  who  shall  solicit  passengers 
therefrom.  Ray  on  Passenger  Carriers,  sees.  113-115; 
Raihoay  Co.  y.Langlois,  8  L.  R.  A.  753,  and  note;  Markham 
V.  Brotvn,8  N.  H.  523;  Graven  v.  Rogers,  42  Am.  &  Eng.  Ry. 
Cas.  656;  Railroad  Co.  v.  Tripp,  142  Mass.  43;  Express  Co.  v. 
Railroad  Co.  57  Me.  188;  Kalamazoo  H.  &  B.  Co.y.  Sootsnia,  84 
Mkh.  194;  Mariott  v.  Railroad  Go.  1  C.  B.  (N.  S.)  499;  Cam- 
bios  V.  Railway  Co.  9  Phil.  411;  Summitt  v.  State,  8  Lea,  413. 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  Pittsburg,  Ft.  Wayne  and  Chicago  Railway  Com- 
pany, one  of  the  plaintiffs  in  error,  is  the  owner,  and  the 
Pennsylvania  Company,  the  other  plaintiff  in  error,  is  the 
lessee,  of  the. tract  of  land  occupied  by  the  Union  Pas- 
senger Station  in  Chicago,  bounded  by  Madison,  Van- 
Buren  and  Canal  streets  and  the  Chicago  river.  Several 
railway  companies  use  this  station  under  an  agreement 
which  provides  that  the  Pennsylvania  Company  shall 
have  control  of  the  station  and  property.  It  is  alleged 
that  passenger  trains  to  the  number  of  233  arrive  and  de- 
part from  the  station  every  twenty-four  hours;  that  the 
average  daily  number  of  passengers  arriving  and  depart- 
ing is  over  31,000;  that  the  pieces  of  baggage  received  and 
delivered  daily  number  over  2900,  and  the  United  States 
mail  received  and  delivered  averages  178  tons  per  day. 
The  passenger  station  fronts  on  Canal  street,  and.  the 
entire  length  of  the  building  on  that  street  is  1070  feet, 
with  thirty  entrances  in  constant  use  in  the  transaction 
of  business.  There  are  five  other  stations  at  different 
places  in  Chicago.  All  tickets  beyond  the  terminus  at 
Chicago,  and  known  as  "through  tickets,"  have  attached 
thereto  a  coupon  for  conveyance  through  the  city  of  Chi- 
cago from  this  station  to  the  station  of  the  connecting* 
line  of  railway,  and  each  railway  company  entering  the 
station  has  a  contract  for  the  use  of  a  line  of  coaches  for 
the  performance  of  this  service  called  for  by  the  coupon. 
All  coaches  and  wagons  leaving  the  railway  station  per- 
form this  service  of  carrying  passengers  and  baggage, 
and  stand  in  front  of  the  station  as  long  as  necessary  to 
receive  passengers,  baggage  and  mail. 

On  December  31,  1885,  the  city  council  of  the  city  of 
Chicago  passed  an  ordinance  establishing  stands,  which 
was  approved  by  the  mayor,  and  which  provided  that 
"any  duly  licensed  hackney  coach,  cab  or  other  vehicle 
for  the  conveyance  of  passengers  may  stand,  while  wait- 
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ing  for  employment,  at  any  of  the  following  places  and 
for  the  period  of  time  hereinafter  provided:  Stand  No.  1. 
— The  north  side  of  Washington  street,  between  Clark 
and  LaSalle  streets.  Stand  No.  2. — That  portion  of  the 
west  side  of  Clark  street  beginning  fifty  feet  from  the 
south-west  corner  of  Randolph  and  Clark  streets  and  run- 
ning thence  to  Washington  street.  Stand  No.  3. — The 
east  side  of  LaSalle  street,  between  Washington  and 
Randolph  streets.  Stand  No.  4. — The  east  side  of  Canal 
street,  occupying  one  hundred  and  ten  feet,  between  Ad- 
ams and  Madison  streets,  as  the  superintendent  of  police 
shall  direct.  Stand  No.  5. — All  theatres  and  other  places 
of  public  amusement  fifteen  minutes  before  the  conclu- 
sion of  the  performance.  Stand  No.  6.— At  all  railroad 
depots  ten  minutes  previous  to  the  arrival  of  all  passen- 
ger trains.  Stand  No.  7. — On  all  such  street  corners  from 
ten  P.  M.  until  sunrise,  as  the  superintendent  of  police 
shall  designate.  Stand  No.  8. — At  such  other  places  where 
the  occupants  of  the  premises  in  front  of  which  it  is 
desired  to  stand  for  employment  shall  give  permission, 
in  writing,  to  the  owner  or  driver  so  to  do,  and  it  shall 
be  approved  in  writing  by  the  superintendent  of  police: 
Provided^  it  shall  not  be  lawful  to  stand  for  employment 
in  front  gf  a  hotel  where  such  stand  has  been  established 
on  the  opposite  side  of  the  street  from  such  hotel." 

On  January  20,  1896,  the  city  council  passed  another 
ordinance,  as  follows:  "That  when,  at  or  near  any  rail- 
way passenger  depot  in  the  city  of  Chicago,  a  place  has 
been  or  shall  be  designated  as  a  licensed  carriage  stand, 
it  shall  be  lawful  for  the  driver  of  the  first  double  and 
first  single  vehicle  in  line  to  stand  in  front  of  such  rail- 
road depot  and  solicit  business,  provided  such  driver 
shall  not,  in  so  soliciting  business,  obstruct  the  sidewalk 
or  stand  thereon  at  a  greater  distance  than  two  feet  from 
the  curb  line." 

Hack  stands  Nos.  1,  2  and  3  are  in  front  of  public 
property.     Hack  stand  No.  4  is  in  front  of  the  railroad 
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station.  Plaintiffs  in  error  allege  in  their  bill  that  since 
the  passage  of  the  ordinance  this  stand  in  front  of  the 
station  has  had  hacks,  cabs  and  express  wagons  stand- 
ing continuously,  against  the  protest  of  the  complain- 
ants, in  front  of  the  station  for  a  distance  of  about  three 
hundred  feet  from  the  south  side  of  Madison  street,  and 
that  they  occupy  this  stand  continuously  from  seven 
o'clock  A.  M.  until  ten  o'clock  P.  M.,  and  the  drivers  oc- 
cupy a  part  of  the  sidewalk,  soliciting  passengers  and 
baggage.  It  is  averred  that  fifteen  hacks  and  coupes 
and  six  express  wagons,  and  from  eighteen  to  twenty 
men,  are  at  this  hack  stand  continuously  during  the  hours 
named;  that  twenty- three  to  twenty -five  horses  are  fed 
daily  at  the  stand,  and  that  the  drivers  of  the  first  single 
and  first  double  vehicles  have  stood  in  front  of  the  main 
entrance  of  the  passenger  station  soliciting  business. 

On  February  24,  1896,  the  plaintiffs  in  error  filed  their 
bill  alleging  the  foregoing  facts,  and  charged  that  the 
space  in  front  of  the  station  is  necessary  for  the  transac- 
tion of  the  business  to  which  the  station  is  devoted;  that 
said  ordinances  are  illegal  and  void;  that  the  interfer- 
ence, interruption  and  daily  damage  and  inconvenience 
to  complainants  and  occupants  of  the  station  constitute 
irreparable  damage;  that  the  hack  stand  pr^ents  in- 
gress and  egress  to  and  from  their  property,  and  that  its 
establishment  is  a  damage  and  interference  with  their 
private  rights,  and  causes  an  unjust  burden  upon  their 
property  without  compensation,  and  gives  for  a  private 
use  a  portion  of  Canal  street  in  front  of  their  property 
which. is  held  in  trust  by  the  city  of  Chicago  solely  for 
use -as  a  public  street.  The  city  of  Chicago  and  John 
J.  Badenoch,  superintendent,  were  made  defendants,  and 
the  bill  prayed  for  an  injunction  restraining  them  from 
continuing  the  stand  for  hacks  and  express  wagons,  and 
from  permitting  the  drivers  of  first  single  and  first  double 
vehicles  to  occupy  the  sidewalk  in  front  of  the  station 
for  the  purpose  of  soliciting  passengers. 
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On  leave  granted  for  that  purpose,  Thomas  J.  Doyle 
and  Walter  Owen,  representing  the  hackmen  occupying 
this  stand,  were  admitted  to  the  suit  and  filed  answers 
denying  that  the  ordinances  are  illegal;  or  that  the  hack 
stand  prevents  complainants  from  the  use  of,  or  ingress 
to  and  egress  from,  their  property;  or  that  the  space  in 
front  of  the  station  is  necessary  for  the  transaction  of  the 
business  of  the  station,  or  that  the  portion  occupied  by 
the  hack  stand  is  necessary  or  important  for  such  busi- 
ness; alleging  that  along  the  entire  space  occupied  there 
is  no  public  traffic  which  is  interfered  with  or  damaged 
by  the  hack  stand,  and  that  on  the  station  grounds  and 
premises  of  the  complainants,  and  at  the  entrance  to  the 
power  house,  are  stationed  hacks  and  cabs  belonging  to 
another  proprietor,  which  wait  there  for  passengers  by 
an  arrangement  with  the  complainants. 

No  answer  was  filed  by  the  city  of  Chicago,  but  it  ap- 
peared by  its  corporate  counsel.  Replications  were  filed 
to  the  answers  of  Doyle  and  Owen,  and  on  the  hearing, 
by  agreement,  the  application  for  injunction  was  made  a 
final  hearing,  and  affidavits  were  filed  in  support  of  the 
bill  and  answers.  On  hearing  the  circuit  court  found  that  * 
the  ordinance  passed  by  the  city  of  Chicago  on  the  twen- 
tieth day  of  January,  1896,  and  which  went  into  force 
on  the  twenty-eighth  day  of  January,  1896,  entitled  "An 
ordinance  regulating  the  drivers  of  vehicles  at  railroad 
depots,"  was  illegal,  null  and  void,  and  the  enforcement 
thereof  should  be  restrained,  as  prayed  in  complainants' 
bill  of  complaint.  The  court  further  found  that  the  or- 
dinance passed  by  the  common  council  of  the  city  of  Chi- 
cago on  the  thirty-first  day  of  December,  1885,  entitled 
"An  ordinance  establishing  hack  stands,"  published  as 
section  1705  in  the  laws  and  ordinances  of  the  city  of 
Chicago  published  in  1890,  is  a  valid  ordinance  so  far  as 
it  establishes  stand  No.  4,  upon  the*  east  side  of  Canal 
street,  occupying  one  hundred  and  ten  feet  between  Madi- 
son and  Adams  streets  as  the  superintendent  of  police 


Digitized  by 


Google 


Pennsylvania  Co.  v.  City  of  Chicago.    [181  DL 

shall  direct,  and  that  said  ordinance  is  a  reasonable  and 
valid  exercise  of  the  powers  conferred  upon  the  common 
council  of  the  city  of  Chicago  to  the  extent  of  the  front- 
age of  one  hundred  and  ten  feet  named  in  said  ordinance. 
The  title  of  the  streets  is  vested  in  the  city,  and  it  has 
the  conservation,  control,  management  and  supervision 
of  such  trust  property,  and  it  is  its  duty  to  defend  and 
protect  the  title  to  such  trust  estate.  The  city  has  no 
power  or  authority  to  grant  the  exclusive  use  of  its  streets 
to  any  private  person  or  for  any  private  purposes,  but 
must  hold  and  control  the  possession  exclusively  for  pub- 
lic use,  for  purposes  of  travel  and  the  like.  {Field  v.  Bar- 
ling,  149  lU.  556;  Hibbard  &  Co.  v.  City  of  Chicago,  173  id.  91; 
Barrows  v.  City  of  Sycamore,  150  id.  588;  Ligare  v.  City  of  Chi- 
cago, 139  id.  46.)  The  rule  is,  that  all  public  highways, 
from  side  to  side  and  from  end  to  end,  are  held  for  the 
use  of  the  public,  and  no  other  safe  rule  can  be  adopted. 
It  does  not  follow,  however,  that  every  obstruction  of  a 
street  would  constitute  a  piu-prestiure  or  be  illegal.  Nec- 
essary and  temporary  obstructions  of  the  streets  for  the 
purposes  of  or  incident  to  their  repair,  and  interruptions 
caused  by  the  improvement  of  adjoining  lots  if  not  contin- 
ued for  an  unreasonable  time,  are  not  such  encroachments 
as  would  amount  to  a  public  nuisance.  The  construction 
of  street  railroads,  the  erection  of  telegraph  and  tele- 
phone poles  and  the  running  of  stage  lines  are  all  in- 
creased burdens  on  the  streets  which  may  be  authorized 
by  the  municipality.  A  stage  line  running  along  the 
street,  or  cabs  to  be  used  by  persons  desiring  that  method 
of  locomotion,  would  have  a  right  to  stop  and  take  up 
and  discharge  passengers  and  use  the  street  for  such  pub- 
lic use,  but  mere  inconvenience  to  the  owner  of  property 
by  reason  of  a  hack  hailed  to  stop  in  front  of  his  prem- 
ises a  sufficient  period  of  time  for  one  to  mount  or  alight, 
would  not  give  such  owner  the  right  to  resort  to  a  court 
of  equity  and  have  an  injunction.  The  use  of  the  street 
or  highway  with  the  consent  or  acquiescence  pf  the  mu- 
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nicipal  authorities  cannot  be  enjoined  at  the-  suit  of  an 
abutting"  property  owner.  This  court  has  frequently  de- 
termined this  question  and  held  that  where  an  additional 
use  of  the  street  has  been  granted  by  the  city  an  injunc- 
tion will  not  be  granted  to  restrain  such  use,  as  the  right 
to  so  occupy  is  a  question  between  one  so  occupying  and 
the  municipality  having  the  control  of  the  streets  and 
charged  with  the  duty  of  keeping  the  same  free  from  un- 
lawful obstructions  and  protect  the  public.  The  remedy 
of  an  individual — the  abutting  owner — is  in  an  action  for 
damages  for  an  injury  resulting  to  his  property  by  reason 
of  what  is  claimed  by  him  to  be  a  use  of  the  street  incon- 
sistent with  his  rights.  He  cannot,  however,  be  permitted 
to  invoke  the  remedy  by  injunction  for  the  protection  of 
the  public,  and  under  that  guise  seek  to  protect  himself. 
Murphy  v.  City  of  Chicago^,  29  111.  279;  Corcoran  v.  Chicago^ 
Madison  and  Northern  Railroad  Go,  149  id.  291;  Doane  v.  Lake 
Street  Elevated  Railroad  Co,  165  id.  510,  and  cases  cited. 

The  depot  of  the  complainants,  extending  over  one 
thousand  feet  in  length,  is  for  the  use  of  its  passengers 
entering  therein  or  departing  therefrom  over  the  differ- 
ent lines  of  railways  which  receive  and  discharge  pas- 
sengers therein.  A  railroad  cpmpany,  whilst  in  a  certain 
sense  a  private  corporation,  is  in  many  other  respects  a 
public  corporation  and  amenable  to  public  control,  and 
different  from  a  mere  private  corporation.  Such  a  corpo- 
ration is  invested  with  extraordinary  powers,  under  which 
it  ma}^  condemn  a  right  of  way,  and  by  the  exercise  of 
eminent  domain  take  to  its  own  use,  on  payment  of  dam- 
ages (or,  rather,  of  compensation,)  found  by  a  jury,  the 
property  of  others  against  the  will  of  the  owners,  and  use 
and  exercise  control  over  it  for  its  corporate  purposes.. 
Invested  with  such  power  it  becomes  more  than  a  mere 
private  corporation,  and  in  consequence  of  its  vested 
powers,  in  every  character,  it  partakes  of  a  public  cor- 
poration, and  is,  and  always  must  be,  held  amenable  to 
public  control. 
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One  of  the  duties  discharged  by  the  various  railroads 
entering"  this  depot  is  the  carriage  of  passengers.  Prom 
the  facts  shown  by  this  record,  on  an  average  over  thirty- 
one  thousand  passengers  are  received  and  discharged 
daily  at  this  depot.  There  are  five  other  depots  in  the 
city  of  Chicago  at  which  passengers  arrive  and  depart 
The  transfer  of  passengers  from  one  railroad  depot  to 
another,  or  their  transfer  to  various  places  in  the  city 
which  they  may  be  desirous  of  reaching,  renders  means  of 
transportation  necessary  by  which  passengers  so  arriv- 
ing and  desiring  to  depart  may  have  access  to  the  various 
railroad  depots  or  to  other  places  in  the  city  to  which 
access  is  desired,  and  this,  in  many  cases,  is  most  con- 
veniently met  on  the  part  of  the  traveling  public  by  the 
use  of  hacks,  which,  to  be  of  advantage,  must  be  so  ac- 
cessible that  unnecessary  waste  of  time  and  inconvenience 
in  trying  to  find  the  same  may  not  result. 

Recognizing  that  the  use  of  this  depot  for  the  pur- 
poses for  which  the  land  was  acquired  on  which  this 
building  Was  erected,  and  the  use  of  the  same  by  the  rail- 
road companies  having  access  thereto,  cannot  be  preju- 
dicially interfered  with  by  any  ordinance  of  the  city  to 
the  damage  of  the  complainants,  the  question  as  to  public 
and  private  rights  is  presented.  It  does  not  appear  that 
ingress  to  and  egress  from  complainants'  property  is  pre- 
vented in  connection  with  the  complainants*  building.  It 
does  appear  that  those  who  control  this  depot  (complain- 
ants herein)  have  permitted  other  persons  to  have  a  lease 
on  certain  ground  belonging  to  and  connected  therewith, 
on  which  such  persons  may  stand  their  cabs  and  carriages 
while  awaiting  passengers  thus  arriving  at  said  depot. 

Taking  into  consideration  the  character  of  buildings 
such  as  depots  of  the  railroads  in  the  city,  and  recogniz- 
ing their  right  to  exercise  the  power  of  eminent  domain, 
it  may  well  be  held  that  such  buildings  are  in  the  nature 
of  public  buildings.  It  never  has  been  held  that  the  city 
council  may  not  establish  hack  stands  in  front  of  public 
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buildings  in  the  city,  and  no  public  want  of  access  to 
such  a  convenience  as  hack  stands  can  be  greater  on  the 
part  of  the  traveling  public  at  any  other  point  than  at 
the  depots  of  the  city.  A  hack  stand  cannot,  of  itself, 
interfere  with  passenger  or  freight  traffic  of  a  railroad 
unless  it  prevents  access  to  or  egress  from  its  buildings. 
In  Doarve  v.  Lake  Street  Elevated  Railroad  Go*,  supra,  it  was 
held  (p.  519):  *'The  reel  ground  upon  which  relief  by 
injunction  is  denied  in  such  cases  is,  that  the  use  of  a 
street,  being  within  the  purposes  for  which  it  is  laid  out, 
and  therefore  a  proper  use,  the  right  to  occupy  is  prop- 
erly a  question  between  the  defendant  and  the  munici- 
pality having  the  control  of  its  streets  and  charged  with 
the  duty  of  keeping  them  free  from  unlawful  obstructions, 
or  between  the  defendant  and  the  public  generally,  the 
individual  being  left  to  his  action  for  damages  for  any 
injury  resulting  to  his  property." 

It  appears  from  the  record  that  certain  property 
owned  by  the  complainants  and  adjacent  to  the  depot 
was  leased  to  one  Leroy  Eighme  for  use  as  a  hack  stand, 
and  that  the  lessee,  by  using  the  property  and  excluding 
others  therefrom,  would  have  privileges  of  access  to  the 
depot  and  of  carrying  passengers  which  others  would 
not  have.  While  we  recognize  that  the  companies  which 
control  the  depot  grounds  and  buil'dings  may  make  need- 
ful rules  for  their  regulation,  yet  they  cannot  grant  spe- 
cial privileges  beyond  the  limits  of  their  own  land,  and 
make  a  contract  with  one  which  gives  him  the  right  to 
carry  passengers  from  their  depot  beyond  .their  own  lines 
and  exclude  others  from  such  privilege  of  carriage.  If 
such  companies  control  the, transportation  of  passengers 
and  merchandise  beyond  their  own  lines,  such  power 
might  be  exercised  solely  for  the.ir  own  benefit  and  not 
for  that  of  the  public.  They  cannot  make  a  rule  under 
which  certain  persons  are  allowed  to  occupy  the  streets 
or  control  travel  and  exclude  others  therefrom,  regard- 
-less  of  any  wrongdoing  or  misconduct  on  the  part  of  the 
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persons  so  excluded.  An  attempt  to  exercise  a  power  of 
that  character  would  be  unreasonable  and  unauthorized 
under  the  law.  Montana  Union  Railway  Co.  v.  Langlois,  8 
L.  R.  A.  752,  and  authorities  cited;  Old  Colony  Railway  Go, 
V.  Tripp,  142  Mass.  35;  Schmitt  v.  State,  8  Lea,  13. 

Kalamazoo  Hack  and  Bus  Co.  v.  Sootsma,  84  Mich.  194,  was 
a  case  where' a  construction  company  operating  a  rail- 
road had  leased  to  the  plaintiff  a  piece  of  land  tised  for 
depot  purposes  in  the  city  of  Kalamazoo,  to  be  used  by 
it  for  carriage  and  hack  stand  purposes  only.  Notices 
of  this  lease  were  posted  up,  and  the  superintendent  of 
the  railroad  company  also  notified  others  that  the  prop- 
erty was  for  the  exclusive  use  of  the  lessee  company. 
The  defendant  placed  his  hack  on  the  ground,  and  on 
being  notified  to  leave,  refused  to  do  so  and  remained 
there  until  an  incoming  train,  when  he  procured  a  pas- 
senger and  drove  away  with  him,  whereupon  the  hack 
company  sued  in  trespass.  The  court  say:  "The  granting 
of  this  exclusive  privilege  to  occupy  this  favored  spot 
of  ground,  and  one  theretofore  used  customarily  by  all 
hackmen  and  busmen,  to  the  plaintiff,  was  a  discrimi- 
nation against  the  defendant  as  well  as  all  other  hack- 
men  not  in  the  employ  or  service  of  the  plaintiff,  thus 
giving  to  the  plaintiff  a  monopoly  of  the  railroad  com- 
pany's grounds  for  the  standing  of  hacks  and  busses  and 
the  soliciting  of  passengers  therefor,  *  *  ♦  and  is 
contrary  to  the  provision  of  the  statute  that  *all  railroad 
corporations  shall  grant  equal  facilities  for  the  trans- 
portation of  passengers  and  freight  to  all  persons,  com- 
panies or  corporations.'"  The  court  further  say:  "This 
statute  evidently  does  not  relate  entirely  to  the  mere 
carriage  on  cars  of  the  road.  To  be  effective  it  must  be 
construed  to  include  also  not  only  the  receiving  of  such 
passengers  and  freight  at  its  depots,  but  as  well  the  re- 
ceiving of  them  by  other  persons,  companies  or  corpora- 
tions at  the  point  upon  its  road  where  the  carriage  ends. 
The  access  to  its  grounds  must  be  free  and  equal  to  all, 
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whether  it  be  to  take  passage  or  leave  the  trains.  No 
railroad  company,  under  this  statute,  would  be  permitted 
to  give  to  one  hack  or  bus  company  exclusive  access  to 
its  depots  in  the  carriage  of  passengers  or  freight  to  its 
trains.  Nor  can  it  any  more  properly  giye  such  exclusive 
or  better  privilege  to  such  company  taking  passengers 
or  freight  from  its  trains  to  be  transported  from  them 
elsewhere.  But,  independently  of  the  statute,  the  plain- 
tiff could  not  recover  in  this  case.  A  railroad  company 
can  make  all  needful  reasonable  rules  and  regulations 
concerning  the  use  of  its  depots  and  grounds,  and  can 
exclude  all  persons  therefrom  wljo  have  no  business  with 
the  railroad  or  passengers  going  to  and  coming  from  the 
trains  or  depots,  and  it  probably  can  prohibit  all  per- 
sons from  soliciting  passengers  there  themselves*  upon 
its  premises,  but  it  cannot  arbitrarily  admit  one  common 
carrier  of  passengers  or  freight  to  its  depot  or  grounds 
and  exclude  all  others  for  no  other  reason  than  that  it  is 
for  its  own  private  profit  or  pleasure.  Such  rules  and 
regulations  must  touch  and  affect  all  alike.  It  may  de- 
termine the  distance  from  its  depot  or  track  at  which 
persons  soliciting  passengers  may  stand  while  on  its 
grounds,  but  this  determination  must  affect  and  apply 
to  all.  To  permit  a  railroad  company,  upon  any  charge 
except  of  wrong  or  misconduct  on  the  part  of  the  person 
excluded,  to  allow  one  hackman  or  line  of  hacks  to  oc- 
cupy a  place  upon  its  grounds  which  is  denied  to  another, 
or  to  set  apart  the  most  favorable  ground,  as  in  this  case, 
to  one  company  and  to  exclude  the  others  therefrom, 
would  be,  in  the  language  of  Justice  Field  in  Railroad  Co. 
V.  Tripp,  147  MaiSs.  43,  'to  enable  a  railroad  corporation 

.  largely  to  control  the  transportation  of  passengers  and 
merchandise  beyond  its  own  line,  and  to  establish  a  mo- 
nopoly not  granted  by  its  charter,  which  might  be  solely 
for  its  own  benefit  and  not  for  the  benefit  of  the  public.'" 
Montana  Union  Railway  Co.  v.  Langlois,  9  Mont.  419,  was 

'  an  action  for  an  injimction  brought  by  the  railway  com- 
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pany  against  the  defendant,  in  which  the  bill,  answer  and 
stipulated  facts  showed  that  the  railroad  company  had 
contracted  with  Lovell  Bros. ,  by  which  contract  they  were 
to  carry  the  mail  for  the  railway  company  from  its  sta- 
tion to  the  post-office,  in  consideration  of  which  they  were 
to  have  the  exclusive  use  of  certain  grounds,  belonging 
to  the  complainant,  which  it  had  enclosed.  The  defend- 
ant had  insisted  in  driving  his  wagons  and  busses  onto 
said  lands  and  leaving  them  standing  on  the  ground,  the 
exclusive  use  of  which  had  been  granted  to  said  Lovell 
Bros.  The  court,  on  hearing,  dissolved  the  temporary 
injunction  granted,  and  based  their  reason  for  so  doing 
on  the  ground  that  to  permit  the  injunction  to  stand,  re- 
straining other  cab  drivers  than  Lovell  Bros.,  to  whom 
the  exclusive  use  had  been  given,  from  using  the  depot 
grounds,  would  aid  in  causing  a  monopoly,  destroy  just 
competition  and  cause  thereby  a  hardship  not  only  on 
other  cab  drivers  but  on  the  general  public.  The  court 
cite  Mariott  v.  London  and  Southwestern  Railway  Co.  1  Com. 
B.  (N.  S.)  499,  in  which  case  the  complainant  alleged  that 
he  brought  passengers  to  the  defendant's  railway  station 
and  the  latter  refused  him  access  to  the  station  grounds 
to  deliver  his  passengers  there,  while  at  the  same  time 
this  privilege  was  granted  to  other  companies,  and  upon 
this  showing  the  injunction  was  granted. 

MaConnell  v.  Pedigo  S  Hays,  92  Ky.  465,  was  a  case  in 
which  a  contract  similar  to  that  in  the  case  last  above 
cited  had  been  entered  into  between  the  railroad  com- 
pany and  McConnell,  by  which  an  exclusive  privilege  was 
sought  to  be  given  to  him  in  consideration  that  he  would 
carry  the  mails  for  the  company.  The  injunction  sought 
was  denied.  To  the  same  effect  is  the  recent  case  o'f  State 
v.Reed,  76  Miss.  211. 

The  law  furnished  a  full  and  complete  remedy  to  the 
complainants  for  any  injury  to  their  property  by  the  cre- 
ation of  a  hack  stand  by  the  city.  The  complainants  may 
for  any  injury  sustained  have  a  remedy  at  law  separate 
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and  distinct  from  the  public  interests,  and  have  compen- 
sation granted  for  damages  sustained,  which  can  be  de- 
termined and  admeasured  by  a  jury,  without  resort  to  the 
extraordinary  remedy  by  injunction.  (Chicago  and  Western 
Indiana  Railroad  Co.  v.  Ay  res,  106  111.  511;  Rigney  v.  City  of 
Chicago,  102  id.  64;  Lake  Erie  and  Western.  Railroad  Co,  v. 
Scott^  132  id.  429;  Doane  v.  Lake  Street  Elevated  Railroad  Co. 
supra,)  These  complainants  cannot,  in  the  interest  of  the 
public,  resort  to  this  remedy,  and  have  shown  no  special 
or  peculiar  injury  to  their  property  entitling  them  to  an 
injunction. 

There  was  no  error  in  the  decree  of  the  circuit  court 
and  its  decree  is  affirmed.  ^^^^  ^^^ 

Mr.  Chief  Justice  Cartwright,  dissenting: 
The  occupation  of  a  street  as  a  place  for  the  owners 
of  hacks,  carriages  and  express  wagons  to  keep  them  in 
the  intervals  when  they  are  not  employed  in  the  car- 
riage of  persons  or  property  and  while  waiting  for  such 
efnployment,  rs  purely  a  private  use.  It  is  of  the  same 
nature  as  the  occupation  of  premises  for  a  livery  stable 
or  stable  yard,  and  in  Rex  v.  Cross,  3  Camp.  224,  Lord  El- 
lenborough  characterized  it  as  making  a  stable  yard  of 
the  king's  highway.  Ir>  Branahan  v.  Hotel  Co.  39  Ohio  St. 
333,  it  was  said  to  be  a  mere  private  use,  like  booths  or 
structures  for  the  use  of  dealers;  and  the  same  doctrine 
was  affirmed  in  McCaffrey  v.  Smith,  4l  Hun,  117.  This  is 
not  controverted  by  the  counsel  in  this  case  nor  in  the 
foregoing  opinion,  but  the  propositions  laid  down  in  the 
opinion  as  rules  of  law  which,  as  I  understand,  lead  to 
the  affirmance  of  the  decree  are  these:  First,  all  public 
highways,  from  side  to  side  and  from  end  to  end,  situ- 
ated in  the  city  of  Chicago,  are  held  by  said  city  in  trust 
for  the  use  of  the  general  public  for  the  purposes  of 
travel,  subject  only  to  such  interruption  as  necessity, 
accident  or  the  ordinary  requirements  of  business  may 
demand,  and  the  city  has  no  power  to  appropriate  Canal 
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street  to  any  other  purpose  than  such  public  use  as  a 
street,  or  to  surrender  it  to  any  individual  or  individuals 
for  private  uses;  second,  if  any  portion  of  a  street  so 
held  in  trust  for  the  general  public  for  public  purposes 
lies  in  front  of  public  property,  the  city  may  divert  such 
portion  from  the  purpose  for  which  it  was  established  to 
the  private  uses  of  individuals  for  a  hack  stand;  third,  a 
railroad  company  is  a  common  carrfer  of  passengers,  may 
acquire  property  by  the  exercise  of  eminent  domain  and 
is  amenable  to  public  control,  therefore  its  depot  build- 
ings are  in  the  nature  of  public  buildings,  and  a  street 
in  front  of  such  buildings  may  be  devoted  to  private 
use  for  a  hack  stand;  fourth,  if  a  railroad  company  has 
leased  property •  owned  by  it  and  situated  near  its  pas- 
senger depot  to  an  owner  of  hacks  for  use  in  his  busi- 
ness, then  the  city  may  grant  the  adjacent  street  to 
other  owners  of  hacks  and  express  wagons  for  their  pri- 
vate use  as  a  hack  stand;  fifth,  violation  of  the  trust  up- 
on which  a  street  is  held,  by  its  diversion  to  the  private 
interests  of  a  hack  stand,  with  the  consent  or  acquies- 
cence of  the  municipal  authorities,  cannot  be  enjoined 
at  the  suit  of  an  abutting  property  owner;  sixth,  equity 
will  not  interfere  in  such  a  case,  because  the  law  fur- 
nishes a  full  and  complete  remedy  to  the  abutting  owner 
for  an  injury  to  his  property  by  the  use  of  the  street  as 
a  hack  stand,  and  such  owner  may  have  recourse  to  law 
and  recover  damages  for  the  injury  sustained. 

A  large  part  of  the  opinion  is  taken  up  with  the  prop- 
osition that  a  railroad  company  cannot  grant  the  exclu- 
sive privilege  of  going  upon  its  depot  grounds  to  one 
hackman  and  exclude  other  carriers  of  passengers  from 
like  privileges.  But  that  has  nothing  whatever  to  do 
with  this  controversy,  either  as  matter  of  fact  or  ques- 
tion of  law.  The  entrances  and  exits  for  passengers  are 
near  Adams  street.  The  next  street  north  is  Monroe 
street,  and  the  second  street  north  is  Madison  street.  It 
appears  from  the  alnswers  and  proof  that  carriages  be- 
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longing-  to  Leroy  Eighme  are  permitted  to  stand  for  the 
service  of  passengers. at  the  power  house  next  to  Madi- 
son street,  north  of  the  passenger  station,  on  the  grounds 
of  the  railroad  company,  and  his  agents  solicit  passen- 
gers and  call  the  carriages  from  the  entrance  by  pressing 
an  electric  button.  The  evidence  is  that  he  was  allowed 
this  privilege  and  was  required  to  keep  neat  and  clean 
carriages,  with  drivers  in  uniform,  and  suitable  and  sat- 
isfactory horses  for  drawing  the  carriages,  and  to  charge 
no  more  than  the  fare  ordinance  of  the  city  of  Chicago. 
There  is  no  allegation  in  the  answers,  nor  any  testimony, 
that  complainants  attempted  to  give  him  any  rights  oii 
the  public  street.  No  relief  was  asked  by  the  defend- 
ants in  respect  to  going  upon  the  station  grounds  and 
occupying  complainants'  premises  equally  with  him,  and 
none  could  have  been  granted.  So  far  as  the  equal  rights 
of  hackmen  are  concerned,  the  circuit  court  by  its  decree, 
which  is  affirmed,  held  the  ordinance  which  permitted 
them  to  solicit  passengers  and  ply  their  business  in  front 
of  the  passenger  station  to  be  void,  and  left  the  agents 
of  Eighme  to  solicit  passengers  and  call  carriages  at 
that  place,  while  it  sent  the  hackmen  to  the  hack  stand 
between  Madison  and  Monroe  streets,  about  a  block  dis- 
tant. With  that  decree  the  hackmen  were  content  and 
did  not  appeal  or  assign  a  cross- error.  The  authorities 
cited  and  quoted  from  in  the  opinion  to  the  effect  that  a 
railroad  company  cannot  give  one  hackman  exclusive 
access  to  its  station,  and  the  observations  touching,  pub- 
lic duties,  public  control  and  the  granting  of  monopolies 
and  special  privileges,  do  not  relate  to  any  question  in 
the  case  and  cannot  influence  the  decision. 

As  to  the  propositions  of  law  pertinent  to  the  case, 
the  first,  as  stated  above,  is  the  law  and  is  sustained  by 
the  unanimous  opinions  of  all  courts.  The  remaining 
propositions  seem  to  me  to  be  inconsistent  with  the  first 
and  to  be  destructive  of  public  and  private  interests,  and 

I  feel  compelled  to  record  my  dissent, 
ibi-ao 
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I  cannot  see  how  the  public  character  or  public  own- 
ership of  adjoining  property  can  iji  any  way  change  the 
legitimate  uses  of  a  public  street.  I  do  not  see  how  the 
conclusion  that  a  street  may  be  diverted  to  private  use 
for  a  hack  stand  follows  from  the  fact  that  the  adjacent 
property  is  owned  by  the  public  or  is  used  for  a  State 
house,  court  house,  public  school,  public  library,  engine 
house  or  other  building  that  may  be  devoted  to  public 
use.  If  a  street  may  be  perverted  from  its  general  uses, 
as  such,  because  it  adjoins  public  property  and  be  devoted 
to  the  private  uses  of  hackmen,  it  may  be  occupied  for 
any  other  sort  of  business  with  the  public.  {Branahan  v. 
Hotel  Co,  supra,)  There  is  no  greater  public  want  of  ac- 
cess to  a  hack  stand  than  to  stands  or  booths  where  ar- 
ticles which  the  public  is  accustomed  to  use  are  sold, 
and  a  city  is  neither  bound  nor  authorized  to  furnish 
premises  for  either  kind  of  business.  In  fact,  a  hack 
stand  does  not  supply  any  general  public  want,  but  is  a 
convenience  to  only  a  very  small  fraction  even  of  the 
traveling  public.  It  seems  to  me  absurd  to  say  that  be- 
cause property  is  owned  by  the  State  for  a  State  house, 
or  the  county  for  a  court  house,  or  by  a  school  district 
for  a  school  house,  that  the  city  may  obstruct  the  street 
in  front  of  it  and  turn  it  into  a  market  place  or  a  stable 
yard.  So,  too,  the  power  of  eminent  ^domain  may  be  in- 
voked to  acquire  property  for  these  public  uses  and  for 
parks  and  other  public  purposes  as  well  as  a  railroad 
station,  but  I  cannot  see  how  that  has  anything  to  do 
with  the  legitimate  uses  of  a  street. 

The  undisputed  facts  in  this  case  are,  that  under  the 
ordinance  establishing  this  hack  stand  an  average  of  fif- 
teen hacks  and  coupes  and  an  average  of  six  express 
wagons,  with  from  eighteen  to  twenty  men,  occupy  the 
allotted  space  along  the  sidewalk  in  front  of  complain- 
ants' property  continuously  from  7  A.  M.  to  10  P.  M. ;  that 
from  twenty-three  to  twenty-five  horses  are  fed  there  one 
or  more  times  daily,  and  that  the  standing  of  so  many 
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horses,  and  the  custom  of  feeding  them  there,  create  a 
great  amount  of  dirt  and  filth.  This  constitutes  as  much 
a  permanent  obstruction  as  a  fish  stand,  fruit  stand,  or 
any  other  business  carried  on  at  the  same  place  would 
be.  It  is  necessarily  an  obstruction  and  interference  with 
the  ingress  and  egress  to  and  from  complainants'  prop- 
erty, and  the  fact  that  there  may  be  enough  room  left  to 
enable  them  to  transact  their  business  is  no  justification 
for  it.  The  same  thing  might  be  said  of  residence  prop- 
erty,— that  the  owner  would  have  room  enough  left  al- 
though a  hack  might  stand  in  front  of  it  continuously. 
If  the  owner  did  not  keep  a  carriage  and  had  no  drive- 
way from  the  lot  to  the  street,  it  might  be  said  that  he 
had  no  need  for  the  ingress  and  .egress  to  and  from  his 
property  to  the  street, — and  that  is  the  most  that  can  be 
said  here.  The  owner's  right  is  that  his  easement  shall 
not  be  interfered  with  unlawfully,  and  to  say  that  an  ob- 
struction, such  as  a  row  of  hacks  and  express  wagons, 
does  not  obstruct  is  a  mere  solecism.  Any  permanent 
obstruction  to  travel,  whether  it  be  little  or  great,  is  an 
encroachment  on  the  public  right  and  constitutes  a  nui- 
sance, and  the  city  has  no  right  to  permit  such  an  ob- 
struction, so  as  to  deprive  the  public  and  the  adjacent 
property  owners  of  the  use  of  streets.  Smith  v.  McDowell^ 
148  111.  51;  Field  v.  Barling,  149  id.  556;  Barroios  v.  Gity  of 
Sycamore,  150  id.  588;  Hibbard  v.  Gity  of  Chicago,  173  id.  91. 
i  A  city  has  no  right  to  obstruct  its  streets  so  as  to 
deprive  property  holders  of  free  access  to  and  from  their 
lots,  (Stack  V.  City  of  East  St.  Louis,  85  111.  377,)  nor  can  it, 
by  ordinance  or  otherwise,  devote  them  to  a  private  use. 
This  was  expressly  held  in  Field  v.  Barling,  supra,  where 
the  city  of  Chicago,  by  an  ordinance,  attempted  to  au- 
thorize the  building  of  an  overhead  private  passageway 
across  an  alley,  not  obstructing  travel,  for  the  benefit  of 
a  party  in  the  transaction  of  his  business,  and  this  court 
said  (p.  566):  "The  fee  of  the  street  passed  to  the  city  of 
Chicago,  but  the  city  held  the  fee  in  trust  for  the  public, 
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and  for  no  other  purpose.  While  the  city  had  ample 
power  to  control,  regulate  and  improve  the  street  in  such 
manner  as  the  demands  of  the  public  required,  the  law 
conferred  no  authority  on  the  city  to  devote  the  alley  to 
private  uses." 

In  Bex  V.  Russell^  6  East,  427,  the  defendant  was  found 
g^uilty,  upon  an  indictment  for  a  nuisance,  for  wrongfully 
and  unlawfully  causing  and  permitting  twenty  wagons  to 
stand  or  remain  for  a  long  time,  viz.,  ten  hours  on  each 
day,  before  his  warehouse,  situate  in  a  public  street  and 
highway,  called  Southgate  street,  in  London.  The  court 
said.  In  sustaining  the  conviction  (p.  230):  "It  should  be 
fully  understood  that  the  defendant  could  not  legally 
carry  on  any  part  of  his  business  in  the  public  street  to 
the  annoyance  of  the  public;  that  the  primary  object  of 
the  street  was  for  the  free  passage  of  the  public,  and  any- 
thing which  impeded  that  free  passage,  without  necessity, 
was  a  nuisance;  that  if  the  nature  of  the  defendant's  busi- 
ness was  such  as  to  require  the  loading  and  unloading  of 
so  many  more  of  his  wagons  than  could  conveniently  be 
contained  within  his  own  private  premises,  he  must  either 
enlarge  his  premises  or  remove  his  business  to  some  more 
convenient  spot;  but  the  courts  could  not  be  parties  to 
any  compromise  for  his  using  the  street  as  his  own  for 
any  part  of  his  business!" 

In  Rex  V.  Ooss,  supra,  the  defendant  was  proprietor 
of  a  Greenwich  stage  coach,  which  came  to  Londoo 
twice  a  day  and  stood  for  three-quarters  of  an  hour  in 
the  street  near  Charing  Cross  station,  waiting  for  pas- 
sengers where  stages  were  accustomed  to  stand.  Lord 
Ellenborough,  in  sustaining  a  conviction,  said:  "Every 
unauthorized  obstruction  of  a  highway  to  the  annoyance 
of  the  king's  subjects  is  an  indictable  oflfense.  Upon  the 
evidence  given,  I  think  the  defendant  ought  clearly  to  be 
found  guilty.  The  king's  highway  is  not  to  be  used  as  a 
stable  yard.  It  is  immaterial  how  long  the  practice  may 
have  prevailed,  for  no  length  of  time  will  legitimate  a 
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nuisance.  A  stage  coach  may  set  down  or  take  up  pas- 
sengers in  the  street,  this  being  necessary  for  public  con- 
venience; but  it  must  be  done  in  a  reasonable  time,  and 
private  premises  must  be  procured  for  the  coach  to  stop 
in  during  the  interval  between  the  end  of  one  journey 
and  the  commencement  of  another.  No  one  can  make  a 
stable  yard  of  the  king's  highway." 

In  Cohen  v.  Mayor  of  New  York,  113  N,  Y.  532,  the  city 
granted  a  license  to  a  grocer  permitting  him  to  keep  his 
delivery  wagon  standing  in  front  of  his  store  night  and 
day.  It  was  held  the  wagon  constituted  a  public  nui- 
sance, and  that  for  damages  resulting  therefrom  the  city 
was  liable.  Peckham,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "It  is  no  answer  to  the  charge  of  a  nuisance, 
that  even  with  the  obstruction  in  the  highway  there  is 
still  room  for  two  or  more  wagons  to  pass,  nor  that  the 
obstruction  .itself  is  not  a  fixture.  If  it  be  permanently 
or  even  habitually  in  the  highway  it  is  a  nuisance.  The 
highway  may  be  a  convenient  place  for  the  owner  of  car- 
riages to  keep  them  in,  but  the  law,  looking  to  the  con- 
venience of  the  greater  number,  prohibits  any  such  use  of 
the  public  streets.  Familiar  as  the  law  is  on  the  subject, 
it  is  too  frequently  disregarded  or  lost  sight  of.  Permits 
are  granted  by  common  councils  of  cities,  or  by  other 
bodies  in  which  the  power  to  grant  them  for  such  pur- 
poses is  reposed,  and  they  are  granted  for  purposes  in 
regard  to  which  the  body  or  board  assuming  to  represent 
the  city  has  no  power  whatever,  and  the  permit  confers 
no  right  upon  the  party  who  obtains  it." 

The  city  of  Cincinnati,  by  ordinance,  established  a 
hack  stand  on  the  side  of  Central  avenue,  in  that  city, 
next  to  the  property  of  the  hotel  company.  In  Branahan 
y.  Hotel  Co.  supra,  the  court  sustained  a  perpetual  injunc- 
tion at  the  suit  of  such  abutting  owner,  and  said:  "This 
ordinance  granted  a  permanent  use  of  the  street  for  mere 
private  uses.  As  well  might  the  city  authorize  perma- 
nent booths  or  structures  for  the  use  of  dealers  in  the 
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various  articles  of  trade.  Having"  no  rent  to  pay,  the 
occupants  could  accommodate  the  public  at  better  rates. 
The  supervision  and  control  of  the  public  highways  of  a 
city  is  a  public  trust,  and  while  additional  uses  may  be 
imposed,  not  subversive  of  or  impairing  the  original  use, 
such  as  laying  down  gas  and  water  mains,  yet  the  rights 
of  the  public  to  use  it  as  a  street,  and  of  the  adjacent  lot 
owner  to  enjoy  it  as  the  means  of  access  to  his  property, 
cannot  be  materially  impaired.  The  city  has  the  right 
to  regulate  hackney  coaches,  and  also  the  right  to  appro- 
priate private  property  for  the  use  of  the  corporation, 
but  it  has  no  power  to  appropriate  the  easement  of  an 
adjacent  owner  to  a  mere  private  use." 

So  in  McCaffrey  v.  Smith,  supra,  the  court  enjoined 
the  use  of  a  street  in  the  village  of  Saratoga,  adjoining 
plaintiff's  property,  for  a  hack  stand,  under  the  assumed 
authority  of  a  village  ordinance,  upon  the  ground  that 
the  village  had  no  authority  to  pass  such  ordinance.  The 
court,  in  holding  this  ordinance  illegal,  said:  "The  pub- 
lic interest  in  the  highway  is  nothing  but  an  easement, 
which  gives  to  individuals  the  right  to  pass  and  re-pass 
on  foot  or  with  animals  and  conversances,  and,  as  an  in- 
cident, they  may  do  all  acts  necessary  to  keep  the  high- 
way in' proper  repair  for  traveling  purposes.  Any  use  of 
the  highway  except  for  the  purposes  of  traveling  and 
the  making  of  necessary  repairs  under  the  direction  of 
proper  authorities,  constitutes  a  trespass  against  the  ad- 
joining property  owner.  *  *  *  But  the  legislature 
had  not  the  power,  neither  had  the  municipal  authori- 
ties, against  the  adjoining  owner,  to  confer  upon  any  per- 
son the  right  to  make  use  of  the  highway  for  any  other 
purpose  than  to  pass  and  re-pass,  without  the  consent  of 
the  owner  of  the  fee."  See,  also,  2  Dillon  on  Mun.  Corp. 
sec.  660;  Commonwealth  v.  Passmore,  1  S.  &  R.  217;  Laing 
V.  Mayor,  86  Ga.  756;  Lockwood  v.  Wabash  Railroad  Co,  122 
Mo.  86;  Elliott  on  Roads  and  Streets,  478;  Rex  v.  Jones^ 
3  Camp.  230. 


Digitized  by 


Google 


Oct.  '99.]    Pennsylvania  Co.  v.  City  of  Chicago.      311 

These  authorities  establish  that  such  a  use  as  is  here 
attempted  to  be  made  of  Canal  street  is  a  perversion  and 
violation  of  the  trust  on  which  the  city  holds  the  street, 
and  I  cannot  agree  to  the  holding  that  such  use  cannot 
be  enjoined  at  the  suit  of  complainants,  as  abutting  own- 
ers. In  the  foregoing  opinion  such  a  holding  is  rested  on 
the  ground  that  there  is  a  remedy  at  law,  by  an  action 
for  damages.  In  the  first  place,  that  question  cannot  be 
raised  in  the  case.  It  was  not  raised  in  the  circuit  court 
by  demurrer,  answer,  or  in  any  other  way.  Cases  already 
cited  show  that  the  subject  is  not  foreign  to  equity  juris- 
diction, which  has  been  freely  exercised,  and  the  ques- 
tion not  having  been  raised  below  cannot  be  brought  into 
the  case  here.  {Stout  v.  Cook,  41  111.  447;  Dodge  v.  Wright, 
48  id.  382;  Eickey  v.  Forristal,  49  id.  255;  Magee  v.  Magee,  51 
id.  500;  Gridley  v.  Watson,  53  id.  186;  Knox  County  v.  Davis, 
63  id.  405;  Ryan  v.  Duncan,  88  id.  144;  Clemmer  v.  Droversl 
Nat,  Bank,  157  id.  206.)  If  the  proposition  is  considered, 
it  is  unsound  and  against  the  authorities.  Mr.  High,  in 
his  work  on  Injunctions,  (3d  ed.  sec.  816,)  says:  "The 
remedy  by  injunction  is  the  most  efficient  means  of  pre- 
venting obstructions  to  public  highways,  and  where  the 
facts  are  easy  of  ascertainment  and  the  rights  resulting 
therefrom  are  free  from  doubt,  the  relief  will  be  granted 
at  the  suit  of  a  citizen  having  an  immediate  and  special 
interest  in  the  matter,  and  the  owner  of  a  lot  abutting 
upon  a  street  sustains  such  a  special  injury,  different 
from  that  sustained  by  the  public,  as  to  entitle  him  to 
maintain  an  action  to  restrain  the  unauthorized  obstruc- 
tion of  the  street  in  front  of  his  premises."  In  1  Am.  & 
Eng.  Ency.  of  Law,  (2d  ed.)  225,  it  is  said:  "The  owner 
of  property  abutting  on  a  public  highway  is  entitled,  as 
one  of  the  primary  incidents  of  his  ownership,  to  the  right 
of  free  ingress  and  egress.  This  right  exists  whether  the 
abutter  owns  the  fee  to  the  center  of  the  street,  leaving 
the  public  with  merely  an  easement  of  passage,  or  whether 
the  title  to  the  entire  highway  is  vested  in  the  latter. 
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The  right  is  a  species  of  private  property,. of  which  the 
owner  may  not  be  deprived  without  due  compensation, 
and  it  is  a  right  which  he  may  have  enforced  by  the  writ 
of  injunction."  In  Lewis  on  Eminent  Domain  it  is  said 
(sec.  114):  "The  abutting  owner  has  a  private  right  of 
access  to  his  property  over  the  street  which  is  as  invio- 
lable as  his  property  in  the  lot  itself;"  and  (sec.  637)  "the 
abutting  owner  may,  in  general,  enjoin  any  use  of  the 
street  which  is  foreign  to  its  purposes  as  a  public  high- 
waiy  and  is  calculated  to  produce  special  damages  to  his 
property."  To  the  same  effect  are  Hilliardon  Injunctions, 
273,  and  Waterman's  Eden  on  Injunctions,  sec.  262,  note. 
This  court  is  firmly  committed  to  the  same  doctrine.  Green 
V.  Oakes,  17  111.  249,  was  a  bill  in  chancery  to  enjoin  the 
obstruction"  of  a  public  road.  The  answer  alleged  that  the 
court  had  no  jurisdiction  and  that  complainant  had  ade- 
quate relief  at  law.  This  court  said  (p.  251):  "Where  the 
right  is  clear  and  appertains  to  the  public,  and  an  indi- 
vidual is  directly  and  injuriously  affected  by  the  obstruc- 
tion of  the  easement  or  the  creation  of  the  nuisance,  they 
(courts  of  equity)  will  interfere,  on  the  application  of  such 
individual,  to  prevent  the  threatened  wrong  or  invasion 
of  the  common  right.  In  such  case  equity  can  give  com- 
plete remedy, — prevent  irreparable  mischief  and  that 
continuous  and  vexatious  litigation  that  would  arise  out 
of  resort  to  the  remedies  afforded  by  law," — citing  au- 
thorities. That  case  was  referred  to  and  endorsed  in 
Craig  v.  People,  47  111.  487.  In  Carter  v.  City  of  CJiicago,  57 
111.  283,  an  abutting  owner  filed  his  bill  to  restrain  an 
abuse  of  power  by  the  city  in  establishing  a  roadway 
next  to  his  lot  line  so  as  to  deprive  him  of  a  sidewalk, 
and  the  jurisdiction  of  equity  was  sustained.  Although 
that  was  a  subject  on  which  the  city  had  unquestioned 
power  to  act,  the  action  being  unjust  and  oppressive,  the 
lot  owner  was  not  left  to  his  remedy  at  law,  which  would 
be  inadequate.  The  court  there  quoted  from  Smith  v. 
Bangs,  15  111.  399,  as  follows:    "So  a  court  of  equity  has 


Digitized  by 


Google 


Od  'WJ    Pennsylvania  Co.  v.  City  of  Chicago.       313 

jurisdiction  to  interpose  by  injunction  where  public  of- 
ficers, under  claim  of  right,  are  proceeding"  illegally  to 
impair  the  rights  or  injure  the  property  of  individuals  or 
corporations  or  where  it  is  necessary  to  prevent  a  mul- 
tiplicity of  suits."  In  Field  v.  Barling,  supra,  upon  a  full 
discussion  and  citation  of  authorities,  the  right  to  an  in- 
junction was  again  sustained. 

The  cases  cited  in  the  opinion  do  not  sustain  its  doc- 
trine. In  Murphy  v.  City  of  CJiicago,  29  111.  279,  Murphy 
sued  the  city  in  an  action  on  the  case  for  damages  occa- 
sioned by  the  city  allowing 'a  railroad  company's  track 
to  be  laid  in  Water  street  and  raising  the  grade  of  the 
street,  and  the  court  said:  "It  is  the  settled  law  of  this 
court,  as  well  as  in  most  of  the  other  States  of  this  Union, 
that  it  is  the  legitimate  use  of  a  street  or  highway  to  al- 
low a  railroad  track  to  be  laid  down  in  it,  and  for  doing 
so  the  city  is  not  liable  for  any  damages  which  may  ac- 
crue to  individuals."  In  that  case  it  was  held  that  there 
was  no  remedy  at  law  against  the  city,  and  there  was  no 
question  about  equity.  In  Corcoran  v.  Chicago,  Madison 
and  Northern  Railroad  Co.  149  111.  291,  it  was  held  that  if 
the  ordinance  could  be  regarded  as  not  attempting  to 
exclude  the  general  public  from  the  use  of  Archer  ave- 
nue, but  subjecting  it  to  an  additional  public  use,  the 
abutting  owner  would  be  remitted  to  his  action  at  law 
to  recover  compensation  for  the  consequential  damages 
resulting  to  his  property.  That  was  not  to  be  an  action 
against  the  city,  which^was  denied  in  Murphy  v.  City  of 
Chicago  and  which  no  one  supposes  could  be  brought,  but 
an  action  against  the  person  or  corporation  occupying 
the  street.  It  was  a  case  of  the  lawful  and  legitimate 
use  of  the  street  within  powers  expressly  conferred  on 
the  city.  In  Doane  v.  Lake  Street  Elevated  Railway  Co.  165 
111.  510,  the  use  of  the  street  permitted  was  for  an  ele- 
vated railway  for  passenger  travel,  and  the  settled  law 
of  this  State  is  that  such  a  use  is  not  unlawful.  It  was 
there  held  that  such  erection,  which  greatly  accommo- 
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dated  the  public  business,  increasing  the  facilities  and 
safety  of  transit,  did  not  subject  the  street  to  a  new  ser- 
vitude or  unlawful  use.  Where  such  a  use  of  a  street  as 
is  entirely  lawful  is  granted  by  the  city,  an  injunction 
will  not  be  allowed  to  the  abutting  property  owner,  al- 
though there  may  be  damage  to  him,  because  the  use  is 
a  proper  one.  The  city  having  a  right  to  grant  such  a 
use,  the  question  whether  it  has  been  granted  is  between 
it  and  the  one  claiming  as  grantee.  A  grant  to  a  street 
railroad  is  only  adding  an  additional  mode  of  convey- 
ance, and  as  the  abutting  property  owner  holds  his  land 
subject  to  the  exercise  of  that  right,  necessarily  he  can 
not  enjoin  its  exercise.  This  is  a  different  question,  for 
the  use  of  a  street  for  a  hack  stand  is  a  purely  private 
use.  The  property  owner  is  not  bound  to  resort  to  his 
action  at  law,  as  the  use  granted  is  of  a  kind  he  is  not 
required  to  submit  to.  In  the  case  of  an  attempt  to  per- 
vert a  street  to  an  improper  use  foreign  to  the  uses  of  a 
street,  an  abutting  owner  has  a  right  which  is  entitled 
to  protection  in  equity. 

Where  there  is  a  substantial  legal  right  and  a  threat- 
ened wrong  to  which  a  party  is  not  bound  to  submit,  the 
amount  of  damages  which  will  result  from  the  illegal 
and  wrongful  act  does  not  bar  relief  in  equity.  In  Field 
V.  Barling^  supra,  this  question  was  disposed  of,  and  it 
was  said  that  irreparable  injury  does  not  mean  that  it 
must  be  very  great,  and  the  fact  that  no  damage  can  be 
proved,  so  that  in  an  action  at  law  the  jury  could  only 
award  nominal  damages,  often  affords  the  very  best  rea- 
son why  a  court  of  equity  should  interfere.  The  question 
is  whether  th^e  private  use  is  an  encroachment  on  the 
street,  and  if  there  is  a  breach  of  the  trust  upon  which 
the  streets  are  held  by  the  city,  the  abutting  owner  may 
have  relief  although  the  injury  may  be  small. 

These  cases  make  it  very  clear  that  the  remedy  of 
complainants  is  in  equity.  If  the  use  is  unlawful  and 
foreign  to  the  purposes  of  a  street,  the  abutting  owner 
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may  have  an  injunction,  and  if,  as  assumed  in  the  opin- 
ion, the  grant  of  such  use  is  legitimate  and  within  the 
power  of  the  city,  the  remedy  at  law  which  is  offered  to 
the  complainants  cannot  be  against  the  city,  but  must  be 
against  the  various  hackmen  who  occupy  the  hack  stand. 
Not  only  would  the  injury  not  be  compensated  for  in  the 
trifling  damages  which  would  be  obtained  in  the  numer- 
ous suits  against  each  individual  hack  driver,  where  the 
cost  and  trouble  would  exceed  the  recovery  if  it  should 
ever  be  collected,  but  a  new  action  would  have  to  be 
brought  against  every  subsequent  hackman  who  should 
place  his  hack  there  under  color  of  the  city  ordinance. 
To  remit  an  injured  property  owner  to  such  interminable 
litigation  and  a  multiplicity  of  suits  for  trifling  damages 
in  each  particular  instance  would  be  a  mockery  of  justice. 


The  People  ex  reL  Sherman  A.  Hathorne 

V. 

R.  H.  Morrow  et  al, 

^  Opinion  filed  October  16, 1899, 

Municipal  corporations — an  annexation  proceeding  begun  during 
pendency  of  village  organization  is  void,*  A  proceeding-  for  the  annexa- 
tion of  territory  to  a  contiguous  city  under  paragraph  195  of  the 
City  and  Village  act  (Rev.  Stat.  1874,  p.  244,)  is  illegal  and  void  when 
instituted  after  the  filing  of  a  petition  for  an  election  to  organize 
the  territory  into  a  village  und^r  sections  1  and  6  of  article  11  of 
said  act,  (Rev.  Stat.  1874,  p.  242,)  and  while  the  latter  proceeding  is 
still  pending  and  undetermined. 

Appeal,  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Williams,  Holt  &  Wheeler,  for  appellant: 
The  statutory  right  of  annexation  to  the  city  of  Wau- 
kegan  was  not  defeated  by  preliminary  proceedings  look- 
ing towards  the  incorporation  of  the  same  with  other 
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territory,  as  the  village  of  North  Chicago.  The  right  of 
annexation  is  unqualified,  and  applies  to  any  territory 
contiguous  to  a  city  and  not  embraced  within  the  limits 
of  another  corporation.  Rev.  Stat.  chap.  24,  sec.  195. 

The  act  for  the  incorporation  of  villages  provides  that 
the  territory  shall  become  organized  after  election,  and 
not  before.  Until  that  time  it  is  subject  to  annexation. 
Rev.  Stat.  chap.  24,  art.  11,  sees.  1,  3,  5,  6,  7. 

The  acts  required  by  the  statute  to  be  performed  by 
the  county  judge  in  village  incorporation  proceedings  are 
purely  ministerial,  and  neither  legislative  nor  judicial. 
Kamp  V.  People^  141  111.  9;  Ford  v.  North  DesMoineSy  80  Iowa, 
630;  Whittaker  v.  Venice,  150  111.  195. 

If  annexation  was  valid  the  identity  of  the  village 
territory  was  destroyed,  and  no  village  organization  re- 
sulted from  the  election.  Judgment  of  ouster  should  have 
been  entered  accordingly. 

Peck,  Miller  &  Starr,  for  appellees: 

Between  these  conflicting  proceedings,  those  which 
were  first  duly  begun  and  jurisdiction  thereby  obtained 
have  the  right  of  way  and  the  right  to  be  carried  forward 
to  completion  without  interruption.  Union  Trust  Go.  v. 
Railroad  Co.  6  Biss.  197;  Bell  v.  Ohio,  etc.  Go.  1  id.  260;  BiU  v. 
Railroad  Go.  2  id.  390;  Riggs  v.  Johnson  Gounty,  6  Wall.  166; 
1  Abbott's  Pr.  223,  and  cases  cited;  Mason  v.  Piggott,  11  111. 
88;  Brooks  v.  Delaplaine,  1  Md.  Ch.  351;  Vendall  v.  Harvey ^ 
Nelson,  19;  Brotvn  v.  Wallace,  2  Bland's  Ch.  585;  1  Fowler's 
Exch.  Pr.  308;  3  Blackstone's  Com.  chap.  4,  p.  45;  Bullock 
V.  Bullock,  S  Swanst.  698;  Finch's  Prec.  in  Chancery,  546; 
Harris  v.  Dennie,  3  Pet.  292;  Taylor  v.  Garryl,  20  How.  583, 

The  question  of  the  village  organization  being  duly 
pending  before  the  voters  of  the  village  territory,  the 
carrying  through  of  those  proceedings  to  their  comple- 
tion could  not  be  interfered  with  or  defeated  by  sub- 
sequent conflicting  annexation  proceedings.  Strosser  v. 
Ft.  Wayne,  100  Ind.  443;  Taylor  v.  Ft.  Wayne,  47  id.  274;  Mul- 
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liken  v.  Bioomington,  72  id.  161;  Indianttpolis  v.  Peterson,  112 
id.  344;  Delphi  v.  Startzman,  104  id.  343;  Ice  v.  iS'to^e,  123  id. 
590;  Stxite  v.  Armstrong^  30  Neb.  493;  District  of  Sheldon  v. 
510^3?  County y  51  Iowa,  658;  Fulton  County  v.  Railroad  Co. 
21  111.  338;  Peopte  v.  Coi^n^i/  o/  Tazewell,  22  id.  147;  Tmelsen 
V.  Duluth,  61  Minn.  48;  McBryde  v.  Montesano,  34  Pac.  Rep, 
559;  Streissguth  v.  G^ei&,  69  N.  W.  Rep.  1097. 

The  rule  qui  prior  est  tempore  potior  est  jure  applies — pri- 
ority in  time  gives  superiority  in  right.  1  Copp's  Public 
Land  Laws,  100;  Morrison's  Mining  Rights,  (8th  ed.)  98; 
Gould  on  Waters,  (2d  ed.)  232,  et  seq,;  Walker  on  Patents, 
(2d  ed.)  sees.  316,  318;  Bartlett  Y.Budd,  1  Lowell,  223;  Ohen 
V.  Rich,  8  Fed.  Rep.  159;  Johnson  v.  Mcintosh,  8  Wheat.  572; 
Wheaton  on  Int.  Law,  sec.  166. 

The  term  "jurisdiction,"  within  the  meaning  of  the 
rule,  is  not  confined  to  proceedings  in  courts,  but  is  used 
and  is  applicable  to  political  and  legislative  proceedings 
and  acts.  1  Starr  &  Curtis,  sec.  2,  pp.  50,  51;  Const,  of 
1848,  art.  1,  sec.  1;  Const,  of  1870,  art.  1;  Schedule,  sec.  4; 
Rev.  Stat.  chap.  34,  sees.  2,  3;  chap.  24,  art.  3,  sec.  16; 
art.  5,  sec.  10. 

The  alleged  annexation  proceedings  are  void,  because 
the  act  of  1872,  under  which  said  proceedings  were  be- 
gun, is  unconstitutional,  in  that  it  attempts  to  delegate 
to  property  owners  and  voters  of  territory  without  the 
city  power  to  enlarge  the  city's  boundaries,  and  to  dele- 
gate legislative  power  to  interested  private  individuals. 

Section  2  and  half  of  section  1,  and  other  portions  of 
the  act  of  1872,  have  been  repealed  by  the  Annexation 
act  of  1889.  The  imperfect  remainder  of  the  act  is  too  in- 
complete to  stand  alone,  and  must  be  held  to  be  repealed. 
State  V.  Perry  County,  5  Ohio,  507;  Slauson  v.  Racine,  13  Wis. 
398;  State  v.  Dousman,  28  id.  547;  United  States  v.  Reese,  92 
U.  S.  214;  ffinze  v.  People,  92  111.  406;  Cornell  v.  People,  107 
id.  372;  People  Y.Cooper,  83  id.  585;  Chicago  v.  Insurance  Co. 
126  id.  276;  Euddleston  v.  Francis,  124  id.  196;  Wayman  v. 
Southard,  10  Wheat.  1;  Brown  v.  Maryland,  12  id.  438. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  information  in  the  nature  of  a  qiu>  warranto^ 
filed  in  the  circuit  court  of  Lake  county  by  the  State's  ' 
attorney,  on  the  relation  of  certain  parties,  against  ap- 
pellees, to  oust  them  of  the  franchise  of  president  and 
trustees  of  the  village  of  North  Chicago,  on  the  ground 
the  village  was  not  legally  organized.  On  issue  joined 
a  trial  was  had  before  the  court  without  a  jury,  result- 
ing in  a  judgment  finding  the  respondents  not  guilty  and 
holding  the  village  organization  valid. 

It  is  stipulated  by  the  parties  that  on  April  18, 1895, 
appellee  R.  H.  Morrow  and  forty-two  other  residents  and 
legal  voters  residing  in  the  territory  claimed  to  have  been 
organized  into  said  village,  petitioned  the  county  judge 
of  the  county  of  Lake  to  submit  the  question  whether  the 
voters  in  that  territory  would  organize  the  same  as  a  vil- 
lage under  the  act  of  April  10, 1872,  and  acts  amendatory 
thereof,  and  that  in  pursuance  of  that  petition  an  elec- 
tion was  called  for  the  following  7th  day  of  May,  notices 
of  which  were  duly  posted,  which  election  resulted  in  a 
vote  of  ninety-one  for  and  five  against  the  organization, 
and  that  thereupon  the  county  judge  called  an  election 
to  be  held  on  the  11th  day  of  June  following,  the  returns 
of  which  on  the  15th  showed  the  election  of  respondents 
to  the  offices  from  which  it  is  sought  to  oust  them  by  this 
proceeding.  It  is  expressly  stipulated  that  all  the  pro- 
ceedings following  the  petition  of  April  18  were  regular 
and  in  conformity  with  the  provisions  of  the  statute  au- 
thorizing the  organization  of  villages;  (Rev.  Stat.  chap. 
24,  sees.  1,  6,  art.  11;  1  Starr  &  Curtis,— 2d  ed.— chap.  24, 
pars.  185-190;)  but  it  is  also  agreed  that  on  the  6th  of 
May,  1895,  (the  day  before  the  election  on  the  question 
of  organizing  the  village,)  the  requisite  number  of  legal 
voters  in  certain  of  said  territory  presented  a  petition  to 
the  city  council  of  the  city  of  Waukegan  that  such  terri- 
tory be  annexed  to  said  city,  which  petition  was  on  the 
same  day  allowed  and  an  ordinance  of  annexation  to  that 
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effect  regularly  adopted.  It  is  also  agreed  by  the  parties 
in  this  behalf  that  said  last  proceeding  was  in  all  things 
regular  and  in  conformity  with  the  statute  providing  for 
the  annexation  of  contiguous  territory  to  any  city  or  in- 
corporated village  or  town.  (Rev.  Stat.  chap.  24,  sec. 
195,  supra.)  It  is  conceded  that  if  this  latter  proceeding 
legally  took  the  territory  therein  described  out  of  that 
claimed  to  be  organized  into  the  village,  the  organization 
must  be  held  Invalid. 

It  is  insisted  on  behalf  of  respondents  below,  appel- 
lees here,  that  such  annexation  proceedings  were  illegal 
and  void, — first,  because  they  were  begun  after  the  filing 
of  the  petition  for  an  election  to  organize  the  village  of 
North  Chicago,  and  while  that  proceeding  was  still  pend- 
ing and  undetermined;  and  second,  because  there  was  at 
the  time  no  law  of  this  State  in  existence  authorizing 
that  proceeding, — that  is,  authorizing  the  annexation  of 
contiguous  territory  to  cities  and  incorporated  towns 
and  villages.  We  regard  the  second  position  as  without 
force.  There  was  such  a  statute,  then  capable  of  en- 
forcement. It  will  not,  however,  be  necessary  to  further 
notice  that  branch  of  the  argument,  since  upon  re-con- 
sideration of  the  case  we  are  of  the  opinion  that  the  ^rst 
point  is  well  taken  and  should  be  sustained. 

As  between  courts  of  co-ordinate  jurisdiction,  the  tri- 
bunal first  acquiring  jurisdiction  retains  it,  and  is  not 
to  be  interfered  with  by  another  co-ordinate  court.  The 
reason  of  the  rule  is,  that  otherwise  confusion  and  con- 
flict would  arise.  Here,  power  is  given  over  the  same 
territory  to  two  parties  authorized  to  act, — one  a  city 
council  or  board  of  trustees,  who  may  attach  it  to  a  mu- 
nicipality to  which  it  is  adjacent;  the  other,  a  majority 
of  the  legal  voters  within  its  boundary,  who  may  organ- 
ize it  into  a  village. 

In  conformity  to  the  foregoing  rule  is  the  case  of  Tay- 
lor V.  City  of  Fort  Wayne,  47  Ind.  274.  There  the  appellee 
attempted  to  attach  certain  territory  to  the  city  of  Port 
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Wayne  under  the  provisions  of  section  84  of  a  certain 
statute  of  that  State  providing  for  the  annexation  of 
territory  adjacent  to  cities.  Another  statute  authorized 
the  incorporation  of  towns  on  the  presentation  of  a  peti- 
tion to  the  board  of  county  commissioners,  and  requiring 
the  latter  to  require  certain  proof,  and  make  an  order 
declaring  that  the  territory  shall,  with  the  assent  of  the 
qualified  voters  thereof,  be  incorporated,  etc.  The  ap- 
pellants sought  to  prevent  the  annexation  by  appellee, 
averring  a  compliance  with  all  the  requirements  of  the 
statute  in  regard  to  the  incorporation  of  towns,  and  show- 
ing that  they  had  filed  their  petition  before  the  county 
board,  who  had  received  it  in  open  session  and  assumed 
jurisdiction.  The  city  appeared  and  resisted  the  granting 
of  the  same,  and  the  board  ordered  the  further  consid- 
eration of  the  question  postponed  until  its  next  regular 
session.  In  the  decision  of  the  case  the  court  said:  "But 
it  is  claimed  by  the  appellees  that  the  common  council 
was  authorized  by  the  charter  to  annex  the  territory,  and 
if  it  was  done  in  the  manner  pointed  out  by  the  charter, 
at  any  time  before  the  town  was  fully  organized,  the  act 
of  annexation  would  be  valid  and  the  application  to  the 
board  of  commissioners  thus  defeated.  Under  section  84, 
supra,  the  common  councils  of  cities  are  authorized  to 
annex  certain  territory  to  the  city.  Under  the  act  to 
organize  towns  that  same  territory  may  become  incorpo- 
rated as  a  town,  and  thus  become  a  municipal  government, 
outside  and  independent  of  the  city,  before  it  is  annexed. 
The  General  Assembly  has  authorized  both  proceedings. 
As  we  have  seen,  after  an  application  has  been  filed  be- 
fore the  commissioners  by  residents  of  territory  sought 
to  be  incorporated,  it  is  the  duty  of  the  commissioners 
to  hear  the  application  and  make  such  orders  as  the 
evidence  introduced  and  steps  taken  by  the  petitioners 
entitle  them  to.  The  proceedings  before  the  board  of 
commissioners  give  that  body  jurisdiction  over  the  sub- 
ject matter,  and  it  cannot  be  defeated  by  any  act  of  the 
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common  council.  Having  acquired  jurisdiction  it  is  their 
duty  to  retain  it  and  proceed  to  a  final  hearing  and  dis- 
position of  the  application.  (West  v.  Morris^  2  Disney,  415; 
Merrill  v.  Lake,  16  Ohio,  373,  405.)  It  is  a  clear  principle 
of  jurisprudence  that  when  there  exist  two  tribunals  pos- 
sessing concurrent  and  complete  jurisdiction  of  a  subject 
matter,  the  jurisdiction  becomes  exclusive  in  the  one  be- 
fore which  proceedings  are  first  instituted  and  which  thus 
acquires  jurisdiction  of  the  subject," — citing  authorities. 

In  Independent  District  of  Sheldon  v.  Board  of  Supervisors 
of  Sioux  County,  51  Iowa,  568,  the  Supreme  Court  of  that 
State  say:  "By  the  proceedings  taken  by  the  plaintiff 
it  had  obtained  jurisdiction  over  thfe  disputed  territory 
before  any  steps  were  taken  to  "organize  Grant.  The 
right  to  complete  this  organization  as  provided  by  law 
followed.  It  could  not  be  ousted  of  its  jurisdiction  over 
the  disputed  territory  by  anything  done  subsequent  to 
the  proceedings  to  organize  the  plaintiff,  unless  the  at- 
tempted organization  was  abandoned  or  was  not  com- 
pleted within  the  time  required  by  law." 

The  only  thing  that  distinguishes  these  cases  from 
this  is,  that  there  the  bodies  authorized  to  act  exercised 
judicial  functions,  though  not  as  courts,  whereas  under 
our  statutes  and  decisions  neither  the  county  judge  in 
giving  notice  of  an  election  to  organize  a  village,  the  city 
council,  nor  board  of  trustees  upon  a  petition  for  annex- 
ation of  contiguous  territory,  acts  in  any  other  than  a 
ministerial  or  legislative  capacity,  and  therefore  the  rule 
above  cited  may  be  said  to  not  strictly  apply.  It  is,  how- 
ever, under  our  statute,  the  imperative  duty  of  the  county 
judge  and  municipal  authorities  to  act.  In  fact,  they 
have  no  discretion  or  power  to  determine  whether  they 
shall  do  so,  and  therefore  when,  in  this  case,  the  county 
judge  performed  his  duty  by  receiving  the  petition  and 
ordering  the  election,  the  proceeding  to  organize  was  as 
effectually  commenced  and  pending,  to  be  acted  upon  by 
the  legal  voters,  as  though  he  had  judicially  determined 
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• 
that  such  notice  should  be  given.    The  reason  of  the  rule 

above  laid  down  applies  to  a  case  like  this  with  as  much 
force  as  though  the  action  of  the  county  judge  or  city 
council  had  been  strictly  judicial,  and  we  are  not  dis- 
posed to  attach  any  importance  to  the  literal  definition 
of  the  term  ''jurisdiction."  It  may,  we  think,  be  properly 
used  in  this  case  as  synonymous  with  power  or  authority. 

At  the  time  the  petition  for  annexation  was  presented 
to  the  city  there  had  been  begun  and  was  pending  a  pro- 
ceeding by  the  prbper  authority  to  perfect  the  organiza- 
tion of  the  village.  In  other  words,  the  territory  was  in 
process  of  organization  into  a  village.  That  that  pro- 
ceeding might  have  resulted  in  a  failure  to  organize  does 
not,  in  our  judgment,  militate  against  this  proposition, 
and  the  question  therefore  is,  could  the  petitioners  for 
annexation  defeat  that  proceeding  by  subsequently  at- 
tempting to  call  into  exercise  the  other  power  authorized 
by  the  statute.  It  cannot,  we  think,  be  presumed  that 
the  legislature  intended  to  give  citizens  and  legal  voters 
of  certain  territory  the  power  to  organize  a  village,  and 
at  the  same  time  authorize  other  parties,  by  a  subsequent 
proceeding,  to  defeat  that  right;  and  it  is  clear  that  to 
hold  otherwise  would  be  to  bring  into  conflict,  resulting 
in  confusion,  the  two  opposing  powers,  or,  speaking  in  a 
general  sense,  jurisdictions.  Had  the  petition  for  annexa- 
tion been  first  presented  to  the  city  council  and  its  action 
postponed  from  time  to  time,  until  by  a  subsequent  pro- 
ceeding the  organization  of  the  territory  into  a  village  had 
been  perfected,  the  same  question  would  be  presented, 
and  we  do  not  think  in  that  case  it  could  reasonably  be 
held  that  the  power  of  the  city  council  to  carry  out  the 
annexation  proceeding  would  be  defeated.  The  question 
as  it  arises  under  our  statute  and  decisions  is  a  new  one 
and  not  wholly  free  from  difficulty,  but  we  think  the  fore- 
going views  are  sustained  by  both  reason  and  authority. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Clara  Overtoom,  Admx. 
Chicago  and  Eastern  Illinois  Railroad  Company. 

Opinion  filed  October  IS^  1899. 

1.  Evidence — ihaJt  crossing  is  in  populous  part  of  city  is  competent  in 
guUfor  injury.  Evidence  that  the  crossing-  at  which  the  plaintiff's 
intestate  was  killed  is  in  a  thickly  settled  and  populous  part  of  the 
city  and  constantly  traveled  over  by  large  numbers  of  people  is  ad-  • 
missible  in  support  of  an  allegation  that  the  train  which  killed  the 
intestate  was  running  at  an  unreasonable  rate  of  speed. 

2.  Same— tcs/tmow.v  that  train  was  going  'fast"  is  competent.  Evidence 
that  the  train  which  ran  down  the  plaintiff's  intestate  "was  going 
fast"  is  not  incompetent,  although  the  witness  is  unable  to  state 
the  speed  in  miles  per  hour. 

3.  Same— what  competent  in  a  suit  for  damages  for  death  at  crossing. 
Evidence  as  to  the  height  of  a  trolley  wire  at  the  place  where  a 
person  was  struck  and  killed  by  a  train  which  is  alleged  to  have 
been  running*  at  unsafe  speed  is  admissible  in  an  action  to  recover 
damages  for  his  death,  where  there  is  evidence  that  he  was  thrown 
as  high  as  the  trolley  wire  by  the  train. 

4.  Same — witness  crossing  track  shoiily  ahead  of  deceased  may  tell  of 
condition  of  gates.  One  who  passed  over  a  crossing  just  before  the 
arrival  of  trains,  by  one  of  which  plaintiff's  intestate  was  killed, 
may  testify  whether  the  gates  were  up  or  down  at  the  time,  as  tend- 
ing, to  some  extent,  to  show  whether  they  were  up  or  not  when  the 
intestate  went  upon  the  crossing. 

5.  Same — stenographic  notes  at  inquest  not  competenl  to  contradict  wit- 
ness' testimony.  SteilogTaphic  notes  of  the  testimony  taken  by  one 
present  at  a  coroner's  inquest  are  inadmissible  to  contradict  a  wit- 
ness on  the  trial  of  an  action  brought  to  recover  damages  for  the 
death  of  the  deceased,  since  the  deposition  of  such  witness, required 
by  section  18  of  chapter  31  of  the  Revised  Statutes  of  1874  to  be 
preserved  by  the  coroner,  is  the  best  evidence. 

6.  Same — coroner  presumed  to  have  reduced  witness^  testimony  to  writ- 
ing. Compliance  by  a  coroner  with  section  18  of  chapter  31  of  the 
Revised  Statutes,  requiring  the  testimony  of  witnesses  to  be  writ- 
ten out  and  signed,  will  be  presumed  on  appeal,  in  the  absence  of 
evidence  to  the  contrary. 

7.  Witnesses — when  jury  cannot  disregard  testimony  of  witness  on 
ground  of  its  falsUy.  The  jury  are  not  authorized  to  disregard  the 
entire  testimony  of  a  witness  whom  they  believe  to  have  testified 
falsely  upon  some  matter,  in  the  absence  of  a  corrupt  motive  on 
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his  part,  and  when  the  erroneous  testimony  is  due  to  f orgetfulness 
or  an  honest  mistake. 

8.  Appeals  and  errors— toA«n  improper  impeackmerU  of  testimony 
will  reverse.  The  admission  of  incompetent  evidence  to  contradict 
a  witness  who  testified  that  the  g-ates  at  a  railroad  crossing  were 
up  when  the  train  which  killed  the  plaintiff's  intestate  passed  is 
prejudicial,  where  the  verdict  is  for  defendant. 

Overtoom  v.C.  d-  E,  I.  B,  B,  Oo,  80  111.  App.  515,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  John  Barton 
Payne,  Judgfe,  presiding. 

Chester  Pirebaugh,  for  appellant. 

W.  H.  Lyford,  and  S.  A.  Lynde,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  appellant  brought  her  action  against  appellee,  in 
the  superior  court  of  Cook  county,  to  recover  damages 
for  the  alleged  wrongful  killing  of  her  intestate,  Adrian 
Overtoom.  There  was  a  verdict  and  a  judgment  for  the 
defendant,  which  judgment  has  been  affirmed  by  the  Ap- 
pellate Court.  The  errors  alleged  by  appellant  on  this 
her  further  appeal  relate  to  the  admission  and  exclusion 
of  evidence  and  to  the  giving  and  refusing  of  instructions. 

The  evidence  disclosed  that  a  few  minutes  before  eight 
o'clock,  about  dusk,  on  the  evening  of  April  20,  1895, 
Overtoom,  while  passing  over  the  public  crossing  of  ap- 
pellee's railroad  and  Michigan  avenue,  in  Chicago,  was 
killed  by  one  of  appellee's  trains.  The  street  runs  north 
and  south,  and  is  intersected  by  a  side-track  and  two 
main  tracks  of  appellee's  road  running  north-west  and 
south-east.  Overtoom  walked  upon  the  crossing  just  as 
a  freight  train  was  passing  north-westerly  on  one  of  the 
tracks,  (which  one  is  left  uncertain  by  the  evidence,)  and, 
when  about  to  cross  over  behind  the  freight  train  as  it 
passed,  was  struck  and  instantly  killed  by  an  engine 
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drawing  a  tender  and  caboose  car  and  running  to  the 
south-east  on  the  other  track. 

The  declaration,  in  its  several  counts,  alleged  that 
Overtoom  was  using  ordinary  care  for  his  own  safety  and 
that  his  death  was  caused  by  the  negligence  of  the  de- 
fendant,— that  is  to  say,  in  some  of  the  counts  it  was 
alleged  that  the  street  in  question  was  "a  much  traveled 
public  highway  and  the  crossing  in  a  populous  and  thickly 
settled  part  of  the  city  of  Chicago,"  and  that  the  defend- 
ant negligently  ran  its  train  over  said  crossing  "at  a  very 
unusual  and  unreasonably  fast  and  unsafe  rate  of  speed," 
and  by  reason  of  such  negligence  ran  its  said  train  against 
and  killed  said  Overtoom.  In  other  counts  it  was  alleged 
that  the  defendant  failed  to  ring  a  bell  or  blow  a  whistle 
upon  its  said  engine  and  train  before  it  reached  the  cross- 
ing, as  required  by  the  statute;  that  the  defendajit  failed 
to  keep  a  proper  lookout  ahead  of  its  running  train,  and 
to  keep  its  said  engine  and  train  under  proper  control, 
and  thereby  caused  the  injury.  In  others  there  were  ad- 
ditional allegations,  in  substance,  that  the  defendant  had 
erected  at  the  crossing  adjustable  gates,  which,  as  was 
its  custom  well  known  to  the  plaintiff,  it  let  down  across 
the  street  and  sidewalks  whenever  a  train  or  an  engine 
was  about  to  pass,  which  gates  operated  both  as  a  sig- 
nal of  the  near  approach  of  trains  and  also  to  stop  the 
passage  of  persons  onto  the  crossing,  but  that  at  the  time 
in  question  the  gates  were  not  let  down,  and  the  defend- 
ant thereby  told  the  plaintiff,  in  effect,  that  it  was  safe 
to  enter  upon  said  crossing,  which  he  did,  and  thereupon 
defendant  negligently  ran  its  engine  and  train  against 
and  killed  him.  Other  counts  were  added,  one  setting  up 
an  ordinance  of  the  city  of  Chicago  prohibiting  trains 
from  running  in  that  district  of  the  city  at  a  greater  rate 
of  speed  than  thirty  miles  an  hour,  and  another  prohib- 
iting trains  from  running  in  any  part  of  the  city  at  a 
greater  rate  of  speed  than  ten  miles  an  hour,  and  alleg- 
ing that  the  train  in  question  was  running  at  a  speed 
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prohibited  by  said  ordinances.  To  all  of  these  counts  the 
defendant  pleaded  not  guilty. 

The  first  error  assigned  is,  that  the  trial  court  refused 
to  allow  the  plaintiff  to  prove  that  this  crossing  was  in 
a  thickly  settled  and  populous  part  of  Chicago,  and  that 
the  street  at  this  crossing  was  constantly  traveled  over 
by  large  numbers  of  people.  This  error  is  well  assigned. 
The  evidence  tended  to  prove  the  allegations  of  one  or 
more  of  the  counts,  and  it  should  have  been  admitted.  As 
said  in  Elgin^  Joliet  aiid  Eastern  Railway  Co,  v.  Raymond^  148 
111.  241 :  "Whether,  independent  of  the  ordinance,  the  rate 
of  speed  was  such  as,  under  all  the  circumstances,  con- 
stituted negligence,  was  a  question  presented  under  the 
fourth  count,  and  one  which  it  was  the  duty  of  the  court 
to  submit  to  the  jury."  Independently  of  any  ordinance,  * 
it  was  the  duty  of  the  defendant,  at  common  law,  to  regu- 
late the  speed  of  its  trains  with  proper  regard  to  the 
public  safety,  "and  a  high  rate  of  speed  might  be  per- 
fectly proper  at  country  crossings  although  it  might  be 
considered  negligence  at  a  crossing  in  a  populous  city." 
(3  Elliott  on  Railroads,  sec.  1160;  Wabash  Railway  Co,  v. 
HenkSy  91  111.  406;  Chicago  and  Northwestern  Railway  Co.  v. 
Dunleavy,  129  id.  132.  See,  also,  Chicago,  Burlington  and 
Quincy  Railroad  Co,  v.  Perkins,  125  111.  127.)  The  evidence 
tended  to  prove  a  rate  of  speed  ranging,  according  to  the 
testimony  of  different  witnesses,  from  .twelve  to  forty 
miles  an  hour.  The  engineer  put  it  at  twelve  miles. 
Whether  or  not  the  train  was  running  at  an  "unreasona- 
bly fast  and  unsafe  rate  of  speed,"  as  alleged,  depended 
in  a  great  degree  upon  the  extent  and  frequency  of  the 
use  of  this  crossing  by  the  public.  Overtoom,  as  one  oT 
the  public,  had  a  right  to  use  this  crossing,  to  go  upon 
and  travel  over  it,  and  the  defendant,  being  charged  with 
knowledge  of  the  extent  of  the  use  of  the  street  by  the 
public  and  the  consequent  danger  in  running  its  trains 
over  the  same  at  a  high  and  unusual  rate  of  speed,  was 
in  duty  bound  to  regelate  its  speed  with  due  regard  to 
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the  safety  of  those  having  occasion  to  use  the  street,  and 
it  was  certainly  proper  to  prove  the  extent  of  such  use 
in  connection  with  the  speed  of  the  train. 

While  the  court  permitted  certain  witnesses  to  testify 
to  the  degree  of  speed  at  which  the  train  that  struck  the 
plaintiff  was  running,  the  testimony  of  other  witnesses 
for  the  plaintiff's  intestate,  that  "the  train  was  going  very 
fast,"  was  stricken  out.  This  was  error.  A  witness  might 
know  and  truthfully  say  that  a  train  was  running  fast  or 
slow  and  yet  be  unable  to  state  the  speed  in  miles  per 
hour,  and  such  inability  would  not  render  his  testimony 
of  no  value,  or  incompetent  upon  the  question  of  speed. 
Illinois  Central  Railroad  Co.  v.  Ashline,  171  111.  313. 

Again,  the  evidence  tended  to  prove  that  when  Over- 
toom  was  struck  by  the  engine  he  was  thrown  "as  high 
as  the  trolley  wire,"  but  the  court  refused  to  allow  the 
plaintiff  to  prove  the  height  of  the  trolley  wire  at  that 
time  and  place.  This  ruling,  also,  was  erroneous.  The 
evidence,  if  admitted,  would  have  tended  to  prove  the 
issue  made  on  some  of  the  counts  of  defendant's  alleged 
negligence  in  running  its  train  at  an  unsafe  rate  of  speed. 

One  of  the  plaintiff's  witnesses  testified  that  he  passed 
over  the  crossing  when  the  freight  train  was  within  one 
hundred  and  fifty  feet,  and  the  train,  coming  from  the 
opposite  direction,  was  within  a  quarter  of  a  mile  of  the 
crossing,  and  the  court  refused  to  allow  the  plaintiff  to 
prove  by  him  whether  the  gates  were  up  or  down  at  the 
time.  This  testimony  should  have  been  admitted.  It  was 
so  nea'r  to  the  approach  of  the  trains  that,  if  the  gates 
were  then  up,  it  tended  to  some  extent  to  prove  they 
were  up  when  Overtoom  passed  to  go  upon  the  crossing, 
and  bore  upon  the  question  of  his  alleged  contributory 
negligence,  which  was  perhaps  the  most  serious  question 
in  the  case. 

Edward  H.  Senniff,  who,  acting  as  attorney  and  ste- 
nographer for  appellee,  took  in  short-hand  notes  the  tes- 
timony of  the  witnesses  at  the  coroner's  inquest  and  upon 
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the  trial  below,  was  called  as  a  witness  on  appellee's 
behalf,  testified  that  his  notes  were  correct,  and,  against 
the  objection  of  appellant,  was  permitted  to  read  to  the 
jury  his  notes  so  taken  of  the  testimony  of  Thomas  J. 
Silverman,  a  witness  for  appellant,  for  the  purpose  of 
impeaching  Silverman.  Silverman  had  testified  on  the 
trial  that  he  was  about  one  hundred  yards  away  and  saw 
the  train  strike  Overtoom,  and  that  he  ran  to  him  and 
helped  turn  him  over;  that  the  gates  were  open  at  the 
time  and  that  the  train  was  running  thirty  or  thirty-five 
miles  an  hour;  that  he  did  not  hear  the  bell  ring  or  whis- 
tle blow;  that  the  freight  train  made  a  great  deal  of  noise. 
The  witness  Senniff  read  from  his  notes  to  the  effect  that 
Silverman  testified  at  the  coroner's  inquest  that  the  gates 
were  down  at  the  time  of  the  accident.  Senniff  testified 
that  he  remembered,  in  a  general  way,  what  the  testimony 
was,  but  could  not  say  that  he  had  any  independent  rec- 
ollection outside  of  his  notes.  The  witness  did  not  pre- 
tend to  testify  from  memory  refreshed  by  his  notes,  but 
read  his  translation  of  so  much  of  his  notes  to  the  jury 
as  evidence  as  was  called  for,  the  court  remarking,  on 
overruling  plaintiff's  objection,  that  it  was  "much  better 
than  testifying  from  memory."  It  is  not  necessary  in  this 
case  to  consider  whether  the  notes  of  testimony  taken 
by  one  who  was  pre^nt  and  heard  it,  and  who  swears 
to  their  correctness,  may  not  in  some  cases  be  competent 
as  the  best  evidence  of  what  that  testimony  was.  (See 
Mineral  Point  Railroad  Co.  v.  Keep,  22  111.  9;  Roth  v.  Smithy 
54  id.  431;  Iglehart  v.  Jernegan,  16  id.  513;  Schoonover  v. 
Myers,  28  id.  308;  Wilson  v.  Genseal,  113  id.  403;  Kankakee 
and  Seneca  Railroad  Co.  v.  Horan,  131  id.  288;  Luetgert  v. 
Volker,  153  id.  385;  Brown  v.  Luehrs,  79  id.  575.)  But  in 
Phares  v.  Barber,  61  111.  271,  this  court  held  that  it  was  not 
error  to  exclude  a  transcript  of  a  stenographic  report 
of  a  witness'  former  testimony,  offered  for  the  purpose 
of  contradiction.  In  the  case  at  bar  the  stenographer's 
notes,  or  the  transcript  of  them,  were  incompetent  for 
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another  reason:  The  testimony  of  Silverman  was  taken 
by  the  coroner,  and,  as  the  statute  required  it,  we  will 
presume  it  was  written  out  and  signed  by  the  witness 
and  filed  and  preserved  in  the  office  of  the  coroner.  (Rev. 
Stat.  chap.  31,  sec.  18.)  Had  his  deposition  thus  taken  been 
produced  and  Silverman's  attention  properly  directed  to 
it,  it  could  have  been  used  to  contradict  him.  (Consolidated 
Ice  Machine  Co,  v.  Keifer^  134  111.  481;  United  States  Life  Ins, 
Co.  V.  Vocke,  129  id.  557.)  That  deposition  was  the  best  evi- 
dence, and  the  stenographers  notes  were  not  admissible. 
The  argument  is  made,  however,  and  the  Appellate 
Court  seems  to  have  decided,  that  this  and  other  errors 
in  the  rulings  of  the  trial  court  did  not  affect  the  ques- 
tion of  contributory  negligence,  but  only  the  question  of 
the  negligence  of  appellee,  and  that  in  support  of  the  ver- 
dict it  must  be  presumed  that  the  jury  found  that  Over- 
toom  did  not  exercise  ordinary  care  for  his  own  safety 
but  was  guilty  of  contributory  negligence.  We  are  of  the 
opinion  that  it  cannot  reasonably  be  said  that  the  errors 
complained  of  did  not  improperly  influence  the  jury  in 
determining  whether  or  not  Overtoom  contributed  to  the 
injury  by  his  own  negligence.  The  controverted  question 
of  fact  whether  the  gates  were  up  or  down  affected  the 
question  of  negligence  on  the  part  of  each  of  the  parties. 
As  said  in  Beach  on  Contributory  Negligence  (3d  ed. 
sec.  452):  "In  the  ultimate  determination  of  the  question 
whether  the  plaintiff  was  guilty  of  negligence  two  sepa- 
rate inquiries  were  involved:  First,  what  was  ordinary 
care  under  the  circumstances;  and  secondly,  did  the  con- 
duct of  plaintiff  come  up  to  that  standard."  Manifestly, 
the  circumstances  must  be  shown  before  the  question  of 
contributory  negligence  or  the  defendant's  negligence 
can  be  determined.  Whether  the  gates  were  up  or  down 
was  one  of  such  circumstances.  If  the  gates  were  up  and 
he  was  thereby  induced  to  believe  it  was  safe  to  attempt 
to  cross,  and  did  so,  his  being  upon  the  track  at  the  time 
he  was  struck,  or  his  failure  to  look  and  observe  the 
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coming  train,  could  not  so  well  be  attributed  to  lack  of 
ordinary  care  on  his  part  as  it  might  under  different  cir- 
cumstances. Silverman  had  testified  that  the  gates  were 
up,  and  Senniff's  notes  were  admitted  to  prove  that  he, 
Silverman,  had  testified  before  the  coroner  that  they  were 
down,  and  thus  this  incompetent  evidence  clearly  affected 
some  of  the  material  facts  upon  which  rested  the  ques- 
tion of  uegligence,  not  only  of  the  defendant,  but  also  of 
the  plaintiff.  Indeed,  under  the  facts  in  this  case  it  can 
not  be  said  that  any  of  the  errors  mentioned  above  were 
harmless  or  did  not  influence  the  jury  in  their  finding. 

The  error  in  allowing  the  notes  of  Senniff  to  be  read 
in  evidence  was  intensified  by  the  following  erroneous 
instruction  given  at  the  request  of  the  defendant: 

"The  jury  are  instructed  that  if  they  believe  any  wit- 
ness has  testified  falsely,  then  the  jury  may  disregard 
such  witness*  testimony,  except  in  so  far  as  it  may  have 
been  corroborated  by  other  credible  evidence  in  the  case 
which  you  believe  to  be  true." 

A  witness  may  have  testified  falsely  upon  some  mat- 
ter inquired  about,  from  forgetf ulness  or  honest  mistake, 
and  in  such  case  the  jury  would  not  be  authorized  to  dis- 
regard his  entire  testimony,  whether  corroborated  or  not. 
It  is  the  corrupt  motive,  or  the  giving  of  false  testimony 
knowing  it  to  be  false,  that  authorizes  a  jury  to  disregard 
the  testimony  of  a  witness  and  the  court  to  so  instruct 
them.  {Pollard  v.  People,  69  111.  148;  Pennsylvania  Co,  v. 
(hnlan,  101  id.  93;  11  Ency.  of  PI.  &  Pr.  304.)  Standing 
alone,  this  instruction  has  other  patent  defects  not  nec- 
essary here  to  mention. 

The  judgment  of  the  Appellate  Court  and  that  of  the 
superior  court  are  both  reversed,  and  the  cause  is  re- 
manded to  the  latter  court  for  further  proceedings  not 
inconsistent  with  what  we  have  here  said. 

Beversed  and  remanded. 
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Mary  E.  Tracy 

V. 

18l      84)1 ' 

William  W.  Bible  et  aL  92a  *480 

Opinion  filed  October  16, 1899, 

1.  Appeals  and  errors— orcler  to  give  bond  for  costs  is  a  filial  order 
where  suit  is  dismissed  for  non-compliance.  An  order  of  the  trial  court 
refusing-  to  allow  the  complainant  to  prosecute  as  a  poor  person 
and  directing  her  to  give  a  bond  for  costs,  for  failure  to  comply 
with  which  order  the  bill  was  dismissed,  is  a  final  order,  which  may 
be  assigned  for  error. 

2,  Costs— to^ien  refusal  to  permit  complainant  to  prosecute  as  a  poor 
person  is  not  error.    The  court's  refusal  to  allow  a  complainant  to 
prosecute  his  action  as  a  poor  person,  under  section  5  of  the  act  on  ' 
costs,  (Elev.  Stat.  1874,  p.  298,)  is  not  an  abuse  of  discretion,  where 

the  affidavit  merely  alleges  that  the  complainant  has  no  property 
exempt  from  execution  and  is  unable  to  give  security  for  costs. 

Writ  of  Error  to  the  Circuit  Court  of  McDonough     • 
county;  the  Hon.  Geo.  W.  Thompson,  Judge,  presiding. 

H.  C.  Agnew,  for  plaintiff  in  error. 

Sherman  &  Tunnicliffs,  for  defendants  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  brought  her  bill  in  the  circuit  court 
of  McDonough  county  to  contest  the  will  of  her  father, 
Josiah  Bible,  deceased,  on  the  ground  of  undue  influence 
by  defendant  in  error  William  W.  Bible.  He  filed  an  aflS- 
davit  under  section  4  of  chapter  33  of  the  Revised  Stat- 
utes, upon  which  he  based  a  motion  for  a  rule  against 
her  to  give  security  for  costs.  The  rule  being  entered 
requiring  her  to  give  a  bond  or  show  cause  by  a  day 
named,  she  filed  her  cross-motion  under  section  5  of  the 
statute,  supported  by  an  afSdavit,  asking  to  be  allowed 
to  prosecute  her  action  as  a  poor  person.  The  court  over- 
ruled the  cross- motion  and  ordered  her  to  give  a  cost 
bond,  and  subsequently  dismissed  her  bill  for  a  failure 
to  comply  with  that  order. 
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The  only  question  upon  this  writ  of  error  is  whether 
the  circuit  court  committed  reversible  error  in  dismiss- 
ing complainant's  bill  because  she  failed  to  give  a  bond 
for  costs.  We  do  not  agree  with  counsel  for  defendants 
in  error  that  that  ruling  cannot  be  assigned  for  error. 
The  order  requiring  security  for  costs,  refusing  to  allo'w 
her  to  prosecute  as  a  poor  person  and  dismissing  her  bill 
was  a  final  order  in  the  case.  What  was  said  in  Gesforct 
V.  Critzer,  2  Gilm..698,  Selby  v.  HutcJdnson,  4  id.  319,  and 
Fapineau  v.  Belgarde,  81  111.  61,  (relied  upon  by  defendants 
in  error,)  applied  to  the  facts  of  those  cases,  announced 
a  correct  rule  of  law;  but  we  do  not  regard  either  of 
those  cases  as  authority  for  the  position  that  an  order 
of  a  trial  court  in  relation  to  the  giving  of  a  bond  for 
costs,  or  permitting  a  person  to  prosecute  as  a  poor  per- 
son, cannot  be  assigned  for  error  where  a  failure  to  com- 
ply with  that  order  is  made  the  ground  for  dismissing  the 
action.  By  the  express  terms  of  the  statute,  whether  a 
person  shall  be  permitted  to  prosecute  a  suit  without  the 
payment  of  costs  is  a  matter  of  discretion  with  the  court. 
That  discretion,  however,  is  not  a  mere  arbitrary  power 
to  grant  or  withhold  the  relief,  but  is  a  sound  legal  discre- 
tion, and,  as  in  all  other  cases  of  like  character,  an  abuse 
of  that  discretion  is  an  error  which  may  be  corrected  on. 
appeal  or  writ  of  error.  The  question,  therefore,  for  our 
decision  must  be,  did  the  trial  court  abuse  its  discretion, 
under  the  facts  shown  in  the  aflSdavit  of  the  complainant, 
in  refusing  to  allow  her  to  prosecute  as  a  poor  person. 

The  language  of  section  5  of  chapter  33  of  the  Revised 
Statutes,  entitled  "Costs,"  is  as  follows:  "If  any  court 
shall,  before  or  after  the  commencement  of  any  suit,  be 
satisfied  that  the  plaintiff  is  a  poor  person,  and  unable  to 
prosecute  his  suit  and  pay  the  costs  and  expenses  there- 
of, the  court  may,  in  its  discretion,  permit  him  to  com- 
mence and  prosecute  his  action  as  a  poor  person."  The 
affidavit  upon  which  the  cross-motion  was  based  is,  "that 
she  is  a  poor  person  and  unable  to  give  security  for  costs^  and 
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that  she  has  no  property  exempt  from  execution;  that  she 
is  the  wife  of  John  S.  Tracy,  and  that  said  John  S.  Tracy 
has  no  property  exempt  from  execution."  The  affidavit 
then  states  that  she  has  a  meritorious  cause  of  action, 
and  avers  that  she  has  been  unable  to  procure  security 
for  costs.  Does  this  affidavit  so  clearly  show  that  she 
was,  in  the  language  of  the  statute,  unable  to  prosecute 
her  suit  and  pay  the  costs  and  expenses  thereof  that  we 
should  say  the  court  abused  its  discretion  in  not  granting 
her  the  benefit  of  that  provision?  We  think  not.  A  per- 
son might  have  no  property  exempt  from  execution  and 
be  unable  to  give  security  for  costs  and  yet  be  possessed 
of  the  means  of  prosecuting  a  suit  and  fully  paying  the 
costs  thereof.  It  was  not  the  intention,  by  the  enactment 
of  section  5,  to  permit  all  persons  to  prosecute  suits  with- 
out the  payment  of  costs  who  might  be  poor  persons  or 
unable  to  pay  such  costs,  because  it  is  previously  pro- 
vided in  section  4  that  such  persons  may  be  required  to 
give  security  for  costs.  The  affidavit  of  complainant  may 
have  been  absolutely  true,  and  yet  she  might  have  been 
possessed  of  money  or  other  means  with  which  she  could 
have  paid  all  the  costs  and  expenses  of  the  litigation.  In 
other  words,  it  does  not  necessarily  follow  that  because 
persons  are  poor,  or  because  they  cannot  give  security  for 
costs,  or  because  they  have  no  property  liable  to  execu- 
tion, that  they  are  without  the  means  of  paying  costs 
and  attorney's  fees  in  the  prosecution  of  suits  brought  by 
them.  While  it  may  be  true  that  enough  can  be  gathered 
from  this  affidavit,  and  from  that  of  the  defendants  upon 
which  they  sought  to  rule  her  to  give  security  for  costs, 
to  show  that  she  was  unable  to  pay  such  costs  and  ex- 
I)enses,  yet  we  are  not  prepared  to  hold  that  her  affidavit 
is  such  a  compliance  with  the  requirements  of  the  statute 
as  that  the  trial  court  was  unauthorized,  in  the  exercise 
of  its  discretion,  to  enter  the  order  here  complained  of. 
Its  judgment  will  accordingly  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel  Mason  et  al. 

V. 

Jambs  Reddick  et  al. 
Opinion  filed  October  16 ,  1899. 

1.  Mandamus — mandamus  does  not  lie  to  compel  payment  of  a  claim 
not  ascertained  to  be  due.  Mandamus  will  lie  to  enforce  the  payment 
of  a  claim  by  a  sanitary  district  only  when  it  is  ascertained  to  be  due. 

2.  Sabce — vohen  mandamus  will  not  lie  to  compel  payment  of  a  daim. 
Mandamus  will  not  lie  to  compel  payment  by  a  sanitary  district  of 
a  claim  ordered  paid  by  its  board  of  trustees  upon  the  execution  of 
a  receipt  in  full  when  no  offer  was  made  to  comply  with  the  condi- 
tion imposed. 

Beddiek  v.  People,  82  111.  App.  85,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  W.  Clifford,  Judge, 
presiding. 

Pedrick  &  Dawson,  for  appellants. 

Charles  C.  Gilbert,  and  Seymour  Jones,  for  appel- 
lees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  a  petition  by  Horatio  P.  Mason,  Charles  E. 
Hogue,  and  others,  to  the  circuit  court  of  Cook  county, 
for  a  writ  of  mandamus  to  compel  James  Reddick,  clerk 
of  the  Sanitary  District  of  Chicago,  and  the  sanitary  dis- 
trict, to  pay  to  petitioners  a  sum  of  money  alleged  to  be 
due  them  by  virtue  of  an  order  of  the  board  of  trustees  to 
pay  the  same.  The  object  was  to  recover  a  balance  of 
$15,000  due  to  petitioners  on  a  contract  for  work  done  on 
the  main  channel  of  the  sanitary  district,  the  sum  having 
been  retained  by  the  board  after  the  completion  of  the 
work  as  an  indemnifying  fund,  to  await  the  termination 
of  certain  litigation  concerning  the  work.    Appellees  de- 
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murred  to  the  petition.  The  court  overruled  the  demurrer, 
and,  they  having  elected  to  stand  by  it,  judgment  was 
rendered  for  the  petitioners.  On  appeal  to  the  Appellate 
Court  the  judgment  below  was  reversed  and  the  demur- 
rer sustained.  Petitioners,  appellants  here,  now  prose- 
cute this  further  appeal. 

It  is  contended  by  appellants  that  the  board  ordered 
this  $1S,000  balance  paid  to  them  by  their  action  on 
March  2,  1898.  It  appears  that  the  committee  on  judi- 
ciary of  the  board  of  trustees  of  the  sanitary  district,  by 
their  report  of  February  2,  1898,  after  reciting  that  the 
$15,000  balance  had  been  withheld  by  order  of  the  board 
as  an  indemnity,  that  there  was  then  no  claim  on  file 
against  the  appellants,  and  that  the  board  had  received 
an  indemnifying  bond  of  $35,000  in  place  of  the  bal- 
ance retained,  recommended  that  the  $15,000  reserved  as 
aforesaid,  in  view  of  the  financial  responsibility  of  the 
firm  giving  the  bond,  be  paid  to  appellants  "when  they 
shall  have  filed  with  the  district  proper  receipts  therefor 
and  release  in  full  of  the  district,  to  be  prepared  in  the 
usual  form  in  such  cases."  This  report  was  on  March  2 
adopted  by  the  board  of  trustees.  The  petition  alleges 
that  on  March  14,  following,  petitioners  made  demand 
upon  James  Reddick,  clerk  of  the  board,  for  the  $15,000, 
and  offered  to  give  to  him  "a  proper  receipt  duly  signed  by 
them  for  said  sum,"  but  payment  was  refused,  the  receipt 
demanded  by  the  clerk  not  being  satisfactory  to  appel- 
lants. Appellants  then  drafted  and  forwarded  to  the 
clerk  a  receipt  they  were  willing  to  sign,  which  pro- 
vided that  upon  receiving  the  $15,000  they  "waived  and 
released,  and  do  hereby  waive  and  release,  to  said  Sani- 
tary District  of  Chicago,  its  successors  and  assigns,  and 
forever  discharge  it  of  all  liability  for  reserve  percentage, 
claims  or  demands  of  whatsoever  kinds  or  nature  arising 
upon  said  contract  or  in  any  manner  connected  therewith 
or  relating  thereto,  except  for  any  demands  we  may  have 
for  interest  on  delayed  payments  thereunder;  and  we  do 
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also  waive  and  release  said  Sanitary  District  of  Chicag^o 
of  any  and  all  claims  or  demands,  of  whatsoever  kind  or 
nature,  arising  out  of  or  by  reason  of  said  contract  for  the 
work  upon  said  section  8,  excepting  only  demands  on  ac- 
count of  interest,  as  aforesaid."  This  receipt  was  the  same 
in  form  as  that  demanded  by  the  clerk,  save  that  in  this 
were  inserted  the  words,  "except  for  any  demands  we 
may  have  for  interest  on  delayed  payments  thereunder." 
The  board  of  trustees,  on  March  16  following,  adopted  a 
report  of  the  engineering  committee,  recommending  that 
the  clerk  of  the  board  pay  the  $15,000  only  upon  the 
execution  of  a  receipt  in  the  following  language:  "Know 
all  men  by  these  presents,  ♦  *  ♦  have  waived  and 
released  *  ♦  ♦  and  forever  discharged  it  of  all  lia- 
bility for  reserve  percentage,  dlaims  or  demands,  of  what- 
soever kinds  or  nature,  ♦  ♦  *  except  for  any  demands 
we  may  have  for  interest  on  delayed  payments  as  to  said 
815,000,"  etc.  The  reservation  here,  it  will  be  noticed, 
excepts  only  demands  which  appellants  might  have  for 
interest  on  delayed  payments  as  to  the  $15,000.  In  other 
words,  the  receipt  tendered  by  appellants  left  open  the 
question  of  interest  as  to  all  payments  under  the  contract, 
while  the  appellees  were  willing  to  take  a  receipt  ex- 
cepting any  demands  which  appellants  might  have  for 
interest  on  the  delayed  payment  of  $15,000.  Appellants 
refused  to  sign  this  receipt  and  accept  the  money.  They 
then  drafted  and  forwarded  still  another  receipt  which 
they  were  willing  to  sign,  in  the  following  language: 
"We  hereby  acknowledge  the  receipt  from  the  Sanitary 
District  of  Chicago  of  the  sum  of  fifteen  thousand  dollars 
($15,000),  being  the  amount  directed  to  be  paid  to  us  by 
the  board  of  trustees  of  said  sanitary  district  at  its  meet- 
ing held  March  2,  1898."  Upon  this  receipt  the  clerk  re- 
fused to  pay  the  money,  whereupon  this  proceeding  was 
instituted. 

From  this  state  of  facts,  as  alleged  in  the  petition, 
it  seems  clear  this  action  will  not  lie.    There  is  a  dis- 
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agreement  between  the  parties  as  to  the  amount  due  on 
account  of  interest,  the  appellees  claiming  there  was  no 
interest  due  and  appellants  maintaining  the  contrary. 
The  board  provided  that  in  the  receipt  the  district  should 
be  released  "in  full."  The  petition  does  not  show  upon 
its  face  that  the  petitioners  had  made  a  demand  upon  the 
secretary  of  the  board  for  the  money  with  an  offer  to  per- 
form the  conditions  contained  in  the  order  of  payment, 
but,  on  the  contrary,  it  shows  appellants  refused  to  re- 
ceive the  money  upon  the  terms  prescribed  by  the  board 
and  were  demanding  certain  reservations  as  to  the  pay- 
ment of  interest.  The  board  was  clothed  with  a  discre- 
tion in  the  matter  of  ordering  the  payment  of  appellants* 
claim,  and  if  they  saw  proper  to  make  an  order  upon  con- 
ditions which  appellants  "vfere  unwilling  to  accept,  the 
latter 's  remedy  was  not  by  this  proceeding.  {People  ex  rel. 
V.  Klokke,  92  111.  134;  County  of  St.  Glair  y.  People,  85  id.  396.) 
Their  remedy  was  by  action  at  law  to  recover  the  amount 
claimed,  and  not  by  mandamus.  Appellants'  right  to  de- 
mand interest  had  not  been  adjudicated.  In  this  action 
it  does  not  lie  in  the  mouths  of  appellants  to  say  that 
the  secretary  of  the  board  attached  an  improper  con- 
dition to  the  order  which  they  seek  to  make  the  basis 
of  their  writ,  nor  that  in  an  action  at  law  the  condition 
could  not  be  enforced,  otherwise  the  well  settled  rule  of 
law  that  mandamus  will  not  lie  for  the  collection  of  debts 
would  be  rendered  nugatory.  In  other  words,  mandamus 
will  only  lie  to  enforce  the  payment  of  a  claim  ascer- 
tained to  be  due.  Ordinarily,  this  ascertainment  is  by 
way  of  a  judgment.  Doubtless  where  a  municipality,  by 
its  legally  constituted  authorities,  ascertains  a  claim  to 
be  due  and  unconditionally  orders  it  paid,  that  order  has 
the  same  effect  as  a  judgment;  bu(  so  long  as  the  order 
is  a  conditional  one  mandamus  will  not  aid  parties  to  col- 
lect it,  unless  an  offer  is  made  to  comply  with  the  con- 
ditions imposed. 
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We  are  satisfied  the  judgment  of  the  Appellate  Court 
properly  disposed  of  all  questions  before  it,  and  that 
there  was  no  error  in  sustaining  the  demurrer  to  the  peti- 
tion.    That  judg-ment  will  be  aflarmed. 

Judgment  affirmed. 


Charles  U.  Gordon 

V, 

Frederick  H.  Winston  et  aL 

Opinion  filed  October  16. 1899. 

Injunction— 2)fl7-fc  commissioners  may  enjoin  erection  of  piers  off  Lin- 
coln park  shore.  An  injunction  will  be  gramted  at  the  instance  of 
the  park  commissioners  of  Lincolif  park  to  restrain  an  individual 
from  erecting-  a  pier  upon  the  submerged  lands  along  Lake  Michi- 
gan, granted  by  the  State  to  the  commissioners  in  trust  for  park 
purposes.  {Beiell  v.  People^  177  111.  468,  decides  the  material  ques- 
tions here  involved.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Murray  P.  Tuley,  Judge,  presiding. 

Smith,  Blair  &  Smith,  and  Wilson,  Moore  &  Mc- 
Ilvaine,  for  appellant. 

James  McCartney,  and  Edward  O.  Brown,  for  ap- 
pellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  proceeding  by  injunction  was  begun  in  the  cir- 
cuit court  of  Cook  countj'^  August  11, 1896,  by  the  commis- 
sioners of  Lincoln  park,  against  Charles  U.  Gordon,  to 
enjoin  him  from  constructing  piers  upon  the  submerged 
lands  along  the  shore  of  Lake  Michigan  adjacent  to  lot  13 
of  Simmons  &  Gordon's  addition  to  Chicago,  belonging 
to  defendant.  The  bill  alleges  that  by  the  act  of  June  15, 
1895,  enabling  park  commissioners  having  control  of  any 
park  bordering  upon  public  waters  in  this  State  to  en- 
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large  the  same,  and  granting  to  them,  for  park  purposes, 
the  submerged  lands  in  the  lake,  extending  out  to  navi- 
gable water,  the  commissioners  of  Lincoln  park  prepared 
and  adopted  a  plan  for  the  occupation  and  improvement 
of  the  submerged  lands  lying  between  the  north  line  of 
Grace  street  extended  and  the  northern  limit  of  the  town 
of  Lake  View,  in  Chicago;  that  by  the  terms  of  said  act, 
and  the  action  of  the  park  commissioners  in  pursuance 
thereof,  "all  the  submerged  land  between  the  limits  of 
said  proposed  improvements  became  and  was  vested"  in 
the  commissioners  of  Lincoln  park  on  November  25, 1895; 
that  on  or  about  August  1, 1896,  the  defendant,  claiming 
to  own  the  above  described  lot,  "placed  upon  the  sub- 
merged lands  of  Lake  Michigan,  below  the  water  line,  a 
certain  box  pier,  consisting  of  lar^e  boxes  about  eight 
feet  square,  filled  with  heavy  stone  and  placed  one  against 
the  other  for  a  distance  of  about  one  hundred  and  fifty 
feet  upon  the  submerged  lands"  aforesaid,  belonging  to 
the  complainants.  As  an  exhibit  to  the  bill,  and  as  a 
part  thereof,  the  complainants  filed  a  copy  of  the  resolu- 
tions adopted  by  the  park  commissioners,  by  which  they 
availed  themselves  of  the  act  of  the  legislature  and  took 
possession  of  the  submerged  lands  in  question.  To  the 
bill  the  defendant  filed  a  general  demurrer.  '  On  March 
3, 1898,  it  was  overruled,  and  the  defendant  electing  to 
stand  by  it,  the  court  granted  the  relief  prayed  in  the  bill. 
Defendant  appeals. 

Upon  this  appeal  the  defendant  does  not  question  the 
validity  of  the  act  of  the  legislature  granting  to  the  com- 
missioners these  submerged  lands,  but  it  is  said  the  facts 
presented  tend  to  show  that  the  exercise  of  power  by  the 
commissioners  was  unreasonable.  Under  the  act  in  ques- 
tion the  park  board  had  the  right  to  appropriate  the  sub- 
merged lands  extending  out  to  the  line  of  navigation,  and 
no  contention  is  made  that  they  have  exceeded  that  limit. 
The  submerged  land  upon  which  the  piers  were  located 
was  the  property  of  the  State,  granted  to  appellees  in 
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trust  for  park  purposes,  and  it  is  clear  they  had  the  right 
to  enjoin  any  acts  on  the  part  of  appellant  which  tended 
to  encroach  upon  the  public  domain  and  gradually  appro- 
priate such  property  to  his  own  use.  It  will  be  sufficient 
to  say  that  the  material  questions  involved  in  this  case 
have  been  settled  by  the  decision  in  Bevell  v.  People,  177 
111.  468. 

The  decree  of  the  circuit  court  overruling  the  demur- 
rer was  proper,  and  it  will  accordingly  be  affirmed. 

Decree  affirmed. 


840 

1  85 


The  Franklin  Printing  and  Publishing  Company 

V. 

Matilda  Behrens. 
Opinion  filed  October  IS,  1899. 

1.  Trial — variance  is  not  a  ground  for  instructing  jury  to  disregard 
counts.  Variance  or  iDsufficiency  of  proof  is  not  a  proper  basis  of  a 
motion  for  an  instruction  to  the  jury  to  disregard  counts  of  the 
declaration  under  section  50  of  the  Practice  act,  (Rev.  Stat.  1874, 
p.  781,)  providing  therefor  when  the  counts  are  faulty. 

2.  Same— -Mj^n  count  is  not  so  faulty  as  to  permit  ofjunfs  disregard- 
ing  it  In  an  action  for  personal  injuries  a  count  in  the  declara- 
tion, which  is  sufficient  to  sustain  a  verdict  when  rendered,  is  not 
80  faulty  as  to  authorize  its  withdrawal  from  the  jury  by  an  in- 
struction given,  under  section  50  of  the  Practice  act,  although  it 
fails  to  allege  that  the  plaintiff  was  using  due  care  for  her  safety 
at  the  precise  time  she  was  injured. 

3.  Same — when  motion  to  exclTide  evidence  for  variance  is  properly  over- 
ruled. A  motion  to  pxclude  the  evidence  in  an  action  for  personal 
injuries  because  of  alleged  variance  is  properly  overruled,  where 
each  of  the  counts  of  the  declaration  cpntained  different  allega- 
tions of  negligence,  some  of  which  allegations  the  evidence  sus- 
tained although  it  varied  from  others. 

4.  Same— peremptory  instruction  must  be  refused  if  there  is  sufficient 
evidence  to  go  to  the  jury  and  sustain  a  verdict.  A  requested  instruction 
to  find  the  defendant  not  guilty  in  an  action  for  personal  injuries 
is  properly  refused  when  there  is  sufficient  evidence  to  go  to  the 
jury  under  the  issues  and  to  sustain  the  verdict  when  rendered. 

Franklin  Printing  Co,  v.  Behi-ens^  80  111..  App.  313,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Charles  E.  Fuller, 
Judge,'  presiding. 

John  A.  Post,  and  O.  W.  Dynes,  (Thornton  &  Chan- 
cellor, of  counsel,)  for  appellant. 

John  C.  Rtchberg,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellee  recovered  a  judgment  in  the  circuit  court  of 
Cook  county,  (which  has  been  affirmed  by  the  Appellate 
Court,)  against  appellant,  for  a  personal  injury  received 
while  a  passenger  in  appellant's  elevator.  Appellee  was 
employed  as  a  stenographer  by  one  of  the  occupants  of 
appellant's  building  in  which  it  operated  the  elevator, 
and  entered  the  elevator  at  the  sixth  floor,  going  down, 
and  when  about  to  step  out  at  the  first  floor  through  the 
door  which  the  boy  in  charge  of  the  elevator  opened  for 
her  exit,  and  before  she  could  leave  the  elevator,  it  sud- 
denly started  and  went  upward  rapidly,  and  appellee 
was  caught  and  crushed  and  severely  and  permanently 
injured. 

The  evidence  was  conflicting,  but  it  was  sufficient  to 
sustain  the  finding  that  the  injury  was  caused  by  the 
appellant  while  appellee  was  using  due  care  for  her  own 
safety.  We  need  not  here  consider  the  extent  of  appel- 
lee's injuries,  for,  while  it  is  insisted  that  the  damages 
allowed  were  excessive,  that  question  received  its  final 
answer  in  the  Appellate  Court. 

At  the  close  of  the  plaintiff's  evidence,  and  also  at  the 
close  of  all  the  evidence,  the  defendant  moved  the  court 
to  withdraw  from  the  consideration  of  the  jury  each  of 
the  two  coimts  of  the  declaration,  because,  as  to  the  first 
count,  it  did  not,  it  is  said,  allege  that  the  plaintiff  was 
using  due  care  for  her  owA  safety  at  the  precise  time  she 
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was  injured,  and  because  of  a  variance  between  the  alle- 
gations and  the  proof;  and  as  to  the  second  count,  be- 
cause the  proof  did  not  sustain  that  cpunt.  This  motion 
was  properly  overruled  as  to  each  of  the  counts.  The 
alleged  defect  in  the  first  count  could  not  be  reached  by 
such  a  motion.  The  counts  were  sufficient  to  sustain  the 
verdict  when  rendered,  and  even  if,  at  the  close  of  the 
evidence,  the  defendant  had  asked  the  court  to  instruct 
the  jury  to  disregard  such  counts  as  faulty  under  section 
50  of  the  Practice  act,  the  instruction  would  necessarily 
have  been  refused.  {Consolidated  Coal  Co.  v.  Scheiber,  167 
111.  539.)  The  proper  basis  of  such  a  motion  to  so  instruct 
the  jury  is  that  the  counts  are  faulty,  and  not  that  there 
is  a  variance  or  insufficiency  of  proof.  Nor  was  the  al- 
leged defect  in  the  first  count  sufficient  to  authorize  such 
an  instruction.  But  if  we  treat  the  motion  as  one  to  ex- 
clude the  evidence  because  of  such  alleged  variance,  still 
it  was  properly  overruled.  Each  of  these  counts  con- 
tained different  allegations  of  negligence,  and  while  the 
evidence  varied  from  some  of  the  allegations  it  did  not 
vary  from,  but  followed,  others.  The  counts  may  have 
been  bad,  on  special  demurrer,  for  duplicity,  but  if  suffi- 
cient of  the  negligent  acts  alleged  in  each  were  proved  to 
constitute  a  cause  of  action  nothing  more  was  necessary. 

The  defendant  also  asked  the  court  to  instruct  the 
jury  to  find  the  defendant  not  guilty.  This  instruction 
was  properly  refused.  There  was  sufficient  evidence  to 
go  to  the  jury  under  the  issues  and  to  sustain  the  verdict 
which  was  rendered.  The  brief  of  counsel  for  appellant 
seems  to  have  been  framed  for  the  Appellate  Court,  where 
controverted  questions  of  fact  may  be  considered. 

Finding  no  error  in  the  instructions,  or  elsewhere  in 
the  record,  the  judgment  of  the  Appellate  Court  will  be 
affirmed.  Judgment  affirmed. 
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Andrew  L.  Hunt 

V. 

Helen  E.  D.  Hawes. 

Opinion  filed  October  16, 1899.  ^ 

1.  Wills — inconsistent  clauses — vohen  last  wUl  not  prevail.  The  rule 
that  of  two  inconsistent  clauses  in  a  will  the  last  prevails  is  appli- 
cable only  where  the  real  intention  of  the  testator  cannot  be  dis- 
covered, and  when  the  two  provisions  are  so  totally  inconsistent 
that  it  is  impossible  for  both  to  coincide  with  the  general  intention 
of  the  testator. 

2.  Same — ichen  restriction  on  power  of  alienation  is  void  for  repug- 
nancy. In  a  will  by  one  clause  of  which  an  estate  in  land  is  vested 
in  a  devisee  for  life  with  power  to  convey  the  fee  without  qualifi- 
cation or  limitation,  a  subsequent  clause  restricting  the  power  of 
alienation  is  repugnant  to  the  estate  vested,  and  absolutely  void. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Parlin  Q.  Ball,  Judge,  presiding. 

.     Amzi  W.  Strong,  for  appellant. 

Kirk  Hawes,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Helen  E.  D.  Hawes,  appellee,  filed  her  bill  in  the  court 
below  for  the  specific  performance  of  a  contract  made 
with  appellant  for  the  sale  and  purchase  of  lot  25  in  Dun- 
ham's subdivision,  in  Cook  county,  Illinois.  The  defense 
was  that  the  complainant  could  not  comply  with  the 
terms  of  the  contract  on  her  part  by  conveying  a  good 
title.  It  was  stipulated  that  the  title  to  the  lot  was  good 
in  John  H.  Dunham,  the  father  of  appellee,  at  the  time  of 
his  decease,  and  that  whatever  power  or  authority  she 
had  to  sell  and  convey  she  derived  under  the  provisions 
of  his  will.  Whether  or  not  she  had  such  authority  de- 
pends upon  the  construction  to  be  placed  upon  the  fourth 
and  seventh  clauses  of  that  will. 

By  the  fourth  clause  there  is  devised  to  Mrs.  Hawes, 
with  other  property,  one  hundred  lots  in  Dunham's  sub- 
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division,  the  language  of  the  will  being:  "In  fee  for  and 
during  her  natural  life,  without  impeachment  for  waste, 
with  full  power  to  occupy,  possess  and  enjoy,  with  all 
the  rents,  issues  and  profits  thereof,  with  the  rig^ht  and 
power  also  to  sell  and  by  deed  grant  and  convey,  in  fee 
simple  absolute,  to  her  g-rantees,  their  heirs  and  assigns 
forever,  and  to  receive  and  dispose  of  the  purchase  money 
at  her  sole  and  exclusive  discretion,  in  like  manner  as  if 
she  were  difeme  sole,  fifty  (50)  of  the  lots  above  described, 
which  she  may  elect  in  the  said  town  of  Hyde  Park,  but 
with  no  power  to  encumber  or  mortgage  the  same  except 
as  hereinafter  provided  in  rebuilding  upon  the  same,  with 
the  right  and  power  also  by  will  to. devise  and  dispose 
of  the  femainder,  in  fee  simple  absolute,  of  all  the  real 
estate  above  described  or  hereinafter  described  in  this 
fourth  (4)  item  of  my  will,  to  such  devisees  as  she  shall 
make  by  her  said  will,  their  heirs  and  assigns  forever. 
But  it  is  expressly  provided  that  she  shall  have  no  other 
right  or  power,  during  her  lifetime,  to  alien,  convey,  en- 
cumber or  dispose  of  the  same  otherwise;  but  no  restraint 
upon  alienation  herein  contained  is  to  prevent  her  leas- 
ing the  same  from  time  to  time,  as  provided  hereinafter 
in  item  seventh  (7)/* 

Item  7  of  the  will  is  as  follows:'  "It  is  my  intention, 
by  the  provisions  of  my  will,  as  far  as  possible  beyond 
contingencies,  to  secure  the  future  support  of  my  dear 
children,  as  well  as  of  my  dear  wife,  in  case  she  should 
survive  me,  and  it  is  therefore  my  will  that  neither  of 
my  said  daughters  Helen  Elizabeth  Dunham  Hawes  and 
Mary  Virginia  Dunham  shall  have  the  right  or  power, 
at  any  time  hereafter,  during  their  lives,  to  alienate,  re- 
lease, encumber  or  in  anywise  conVey  away  their  right 
or  title  to,  or  property  or  interest  in,  the  several  lots, 
pieces  or  parcels  of  land  severally  devised  to  them  for 
life,  except  as  hereinafter  specifically  authorized,  viz., 
except  by  way  of  lease.  ♦  *  *  And  any  attempt  on 
the  part  of  either  of  said  daughters  to  alien,  encumber. 
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convey  or  release  their  property  and  interest  in  the  lots, 
pieces  or  parcels  of  land  hereinbefore  devised  herein, 
respectively,  for  life,  or  to  charge  the  same,  by  way  of 
mortgage  or  any  form  of  encumbrance,  except  as  herein- 
after provided,  or  the  demise  or  lease  of  the  same  for  a 
longer  period  than  five  (5)  years  of  improved  property  and 
eighteen  (18)  years  of  unimproved  property,  shall  work  a 
forfeiture  of  the  interest,  property  and  estate  of  the  per- 
son violating  this  provision.  And  I  do  hereby  expressly 
declare  that  the  gifts,  devises  and  bequests  to  my  said 
daughters  hereinbefore  made  to  them,  respectively,  for 
life,  are  upon  the  express  condition  that  they  shall  not 
attempt  to  alien,  encumber,  convey,  release,  mortgage, 
demise  or  in  anywise  encumber  the  property 'so  given 
and  devised,  respectively,  for  life,  or  their  interest  or 
property  therein,  except  as  aforesaid." 

Lot  No.  25  is  one  of  the  one  hundred  devised  to  ap- 
pellee in  clause  4  of  the  will.  Four  of  these  lots  had  been 
previously  conveyed  by  her  to  other  parties,  this  being 
.  the  fifth  of  the  fifty  which  she  was  empowered  to  convey 
in  fee  simple.  The  superior  court  granted  the  prayer  of 
the  bill,  and  the  defendant  appeals. 

It  is  conceded  by  appellant  that  if  item  4  of  the  will 
stood  alone,  unrestricted  by  any  subsequent  provision  of 
the  instrument,  appellee  would  have  the  right  to  sell  and 
convey,  in  fee  simple  absolute,  the  lot  in  question.  But 
it  is  insisted  that  the  power  contained  in  that  clause  is 
taken  away  by  the  seventh.  And  in  support  of  the  con- 
tention counsel  invokes  the  rule,  sometimes  applied  in  the 
construction  of  wills,  that  if  two  provisions  are  totally 
irreconcilable,  the  last  is  to  be  taken  as  evidence  of  a 
subsequent  intention,  and  shall  prevail.  While  this  rule 
has  been  followed  in  many  cases,  the  principle  is  ap- 
plicable only  where  the  real  intention  of  the  testator 
cannot  be  discovered,  and  where  the  two  provisions 
are  so  totally  inconsistent  that  it  is  impossible  for  both 
to  coincide  with  the  general  intention  of  the  testator. 
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{DicJcison  V.  DicMson,  138  111.  541.)  The  rule  is  not  applica- 
ble to  this  will.  As  we  shall  see,  if  the  testator  intended 
item  7  to  apply  to  the  fifty  lots,  one  of  which  is  No.  25 
in  question,  it  is  void.  While  the  lang^uag^e,  "in  fee,  for 
and  during  her  natural  life,"  is  contradictory  as  to  the 
estate  intended  to  be  conveyed,  it  doubtless  was  the  pur- 
pose of  the  testator  to  give  Mrs.  Hawes  the  property 
during  her  life,  and  with  a  clearly  expressed  power  to 
convey  the  fee.  Certainly  it  cannot  be  said  that  the  life 
estate  vested  in  her  without  any  qualification  or  limita- 
tion whatever,  and,  therefore,  any  subsequent  clause  of 
the  will,  if  construed  as  manifesting  an  intention  to  take 
away  from  her  the  power  of  alienation,  must  be  held  in- 
effective, it  being  the  established  rule  in  this  State  that, 
both  as  to  vested  estates  in  fee  and  for  life,  unless  there 
is  some  qualification  or  limitation,  any  restriction  upon 
the  power  of  alienation  is  repugnant  to  the  estate  vested, 
and  absolutely  void.  {Henderson  v.  Harness,  176  111.  302, 
and  authorities  there  cited.)  Having  admitted  that  the 
estate  in  this  lot  was  so  vested  in  appellee,  by  the  fourth 
clause  of  her  father's  will,  that  she  could  legally  convey 
it,  and  insisting  that  that  power  is  taken  away  by  the 
seventh  item,  appellant  cannot  escape  the  application 
of  this  rule,  and  practically,  under  the  law,  admits  that 
the  latter  item  can  have  no  application  to  the  question  to 
be  decided.  In  other  words,  if  the  testator  intended  the 
restriction  to  apply  to  this  lot  it  is  absolutely  void;  if  he 
did  not  so  intend,  there  is  no  restriction,  legal  or  illegal, 
as  to  it.  Whether  or  not  that  restriction  is  valid  as  to  the 
lots  devised  for  life  with  a  qualification  or  intention,  if 
there  is  any  such,  we  are  not  now  called  upon  to  decide. 

There  is  no  language  in  testator's  will  which  indicates 
an  intention  that  the  appellee  should  be  compelled  to 
select  at  one  time  the  whole  number  of  fifty  lots  which 
she  is  empowered  to  convey  in  fee  simple  absolute. 

Perceiving  no  error  in  the  decree  rendered  by  the 
superior  court  it  is  therefore  affirmed.     ^^^^  c^rmed. 
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Jennie  H.  Knorst 

V. 

John  Knorst. 

Opinion  filed  October  16,  1899, 

Evidence — ichen  the  fact  of  marriage  is  not  proved  in  suit  for  divorce. 
In  a  suit  for  divorce  the  fact  of  marriage  is  not  shown  where  there 
is  no  proof  that  a  license  was  issued,  the  ofiRciating"  minister  is  not 
produced  as  a  witness  nor  amy  attempt  made  to  account  for  his 
absence,  and  when  the  letters,  business  transactions,  frequent  dec- 
larations and  various  writings  signed  by  complainant  subsequent 
to  the  date  of  the  alleged  marriage  are  inconsistent  with  it. 

Knorst  v.  Knorsty  80  111.  App.  344,  aflBrmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;—heard  in  that  court  on  writ  of  error  to  the  Su- 
perior Court  of  Cook  county;  the  Hon.  John  Barton 
Payne,  Judge,  presiding. 

Edward  U.  Pliehmann,  and  Max  J.  Riese,  for  ap- 
pellant. 

D.M.  KiRTON,  and  Claudius  Peters,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  filed  a  bill  against  the  defend- 
ant in  error  charging  him  with  extreme  and  repeated 
cruelty,  and  on  hearing  a  decree  for  divorce  and  for  ali- 
mony and  for  solicitor's  fees  was  entered  in  her  favor. 
He  prosecuted  a  writ  of  error  to  the  Appellate  Court  for 
the  First  District,  and  there  a  judgment  was  entered  re- 
versing the  decree  of  the  superior  court,  and  she  sues 
out  this  writ  of  error. 

Both  th^  parties  were  married,  and  each  was  divorced 
before  this  alleged  marriage,  and  each  had  children .•  The 
plaintiff  in  error  was  divorced  from  her  former  husband 
in  July,  1892,  and  she  claims  that  a  marriage  was  solem- 
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nized  between  her  and  the  defendant  in  error  September 
22,  1894.  She  claims  to  have  been  married  by  one  Rev. 
Hayes,  who,  she  says,  lived  on  West  Adams  street,  west 
of  Ashland,  in  Chicago.  This  marriage  is  denied  by  the 
defendant  in  error,  who  shows  that  intimate  relations 
existed  between  him  and  the  plaintiff  in  error  for  several 
years  before,  as  well  as  after,  September  22,  1894,  and 
he  asserts  that  he  sustained  illicit  relations  with  her 
during  this  period.  She  denies  all  illicit  relations  with 
him  prior  to  September  22, 1894,  when  she  claims  to  have 
been  married.  She  testifies  that  she  received  a  certifi- 
cate of  marriage  from  Rev.  Hayes,  which  she  claims  she 
showed  to  other  persons,  and  which  she  claims  was  torn 
up  and  put  in  the  stove  by  defendant  in  error  on  an 
occasion  when  a  quarrel  was  had  between  them.  Mrs. 
Samuels  testified  that  she  saw  on  one  occasion,  and  read 
part  of,  what  purported  to  be  a  marriage  certificate  be- 
tween these  parties,  and  that  she  read  in  it  the  name 
Hayes.  Hayes  is  not  produced  as  a  witness  nor  is  his  ab- 
sence accounted  for.  The  plaintiff  in  error  says  that  the 
defendant  told  her  when  he  tore  up  the  certificate  that 
the  minister  was  not  an  ordained  minister.  This  he  de- 
nies, and  also  denies  that  there  was  ever  any  ceremony 
of  marriage  performed  or  that  a  certificate  of  marriage 
between  them  ever  existed.  She  offered  in  evidence  two 
envelopes  addressed  in  the  handwriting  of  Knorst,  post- 
marked in  Chicago  in  November  and  December,  1894,  and 
directed  to  "Mrs.  J.  Knorst,  Philadelphia,  Pa."  She  was 
in  Philadelphia  at  that  time,  and  testified  that  the  letters 
which  were  contained  in  these  envelopes  were  destroyed 
by  Knorst  at  a  time  when  they  were  quarreling.  Several 
witnesses  testify  that  Knorst,  on  different  occasions  after 
September  22,  1894,  introduced  the  plaintiff  in  error  as 
Mrs.  Knorst,  said  she  was  his  wife,  and  so  called  her. 
They  also  testified  to  acts  and  relations  between  the  par- 
ties tending  to  show  that  they  were  living  together  as 
husband  and  wife.     A  still  greater  number  of  witnesses, 
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apparently  equally  credible,  testified  that  during  the 
same  period  the  defendant  in  error  spoke  to  the  plain- 
tiff in  error  in  their  presence  and  addressed  her  as  Mrs. 
Plynn, — that  being*  her  name  prior  to  the  time  of  this 
alleged  marriage, — and  those  witnesses  further  testify 
to  acts  and  statements  on  the  part  of  both  of  these  par- 
ties tending  to  show  they  were  not  living  together  as 
husband  and  wife.  There  were  introduced  a  number  of 
letters  written  by  the  plaintiff  in  error  in  November  and 
December,  1894,  and  in  January,  1895,  which  contained 
numerous  expressions  wholly  inconsistent  with  her  alle- 
gation that  she  was  his  wife.  She  does  not  address  him 
or  use  any  word  in  any  of  these  letters  tending  to  show 
that  be  was  her  husband.  She  asks  him  when  he  comes 
to  Philadelphia  to  stop  and  see  an  old  friend,  (referring 
to  herself,)  and  further  states  in  one  of  her  letters:  "You 
told  me  yourself  that  you  would  not-be  true  to  me,  as  you 
was  nothing  at  all  to  me."  In  still  another  she  writes: 
**I  am  alone  in  this  cold  and  cruel  world,  without  hus- 
band, child  or  friend,  all  for  your  sake,  and  I  have  re- 
ceived my  reward  in  the  short  space  of  three  years."  In 
still  another  letter  she  says:  "Wish  you  would  not  change 
my  name.  One  time  you  address  Knorst,  then  Plynn.  The 
last  letter  you  sent  you  addressed  Plynn.  It  don't  make 
much  difference,  for  they  call  me  Mitchell,  Knorst  and 
Plynn,  only  it  looks  bad  to  strangers." 

Numerous  papers  were  offered  in  evidence,  among 
others  a  chattel  mortgage  made  by  the  plaintiff  in  error; 
a  check  made  by  the  defendant  in  error,  payable  to  and 
endorsed  by  her;  a  promissory  note  made  by  Knorst,  pay- 
able to  her  and  endorsed  by  her  as  paid;  a  bill  of  sale 
from  the  GormuUy  &  Jeffery  Manufacturing  Company  to 
her;  an  agreement  between  her  and  the  GormuUy  &  Jef- 
fery Manufacturing  Company,  as  also  other  papers  exe- 
cuted by  her  at  different  dates  in  1895  and  in  1896,  and 
all  were  in  the  name  of  Plynn,  and  all  made  after  the 
time  she  claims  to  have  been  married  to  him  and  claims 
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to  have  been  known  as  his  wife.     It  appears  she  brought 
suit  in  the  name  of  Flynn  in  1895,  ag*ainst  one  Weber. 

Plaintiff  in  error  claims  that  a  license  was  handed  to 
the  minister  by  Knorst,  but  it  does  not  appear  that  any 
attempt  was  made  to  show  that  a  license  was  issued. 
Her  conduct  in  reference  to  making"  no  effort  to  show  the 
issuing  of  a  marriage  license,  and  in  failing"  to  show  that 
she  made  any  effort  to  account  for  the  absence  of  the 
minister  who  performed  the  ceremony,  together  with  her 
frequent  business  transactions  in  the  name  of  Plynn  long 
after  she  alleges  the  marriage  to  have  taken  place,  is 
absolutely  inconsistent  with  her  claim  that  she  was  ever 
married  to  Knorst.  Her  letters,  her  business  transac- 
tions, her  frequent  declarations,  and  the  various  writings 
signed  by  her,  are  all  in  conflict  with  the  claim  she  makes 
of  having  been  married  to  him. 

On  a  careful  exarbination  of  all  the  evidence  we  are 
satisfied  that  the  conclusion  reached  by  the  Appellate 
Court  was  correct,  and  its  judgment  reversing  the  decree 
of  the  chancellor  on  the  hearing  is  affirmed. 

Judgment  affirmed. 
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Ferdinand  Siegel  ct  al. 

V. 

A.  H.  Andrews  &  Co. 
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Opinion  filed  October  19,  1899. 

1.  APPEAiiS  AND  ERRORS-^moster's  approved  finding  of  fact  tcitt 
stand  unless  clearly  incorrect,  A  master's  finding"  approved  by  the 
chancellor  will  not  be  disturbed  by  the  Supreme  Court  when  not 
manifestly  and  clearly  ag^ainst  the  weight  of  evidence. 

2.  Same — a  party  cannot  complain  of  a  decree  from  which  he  has  not 
appealed.  Error  in  dismissing"  a  cross-bill,  in  a  creditors'  bill  proceed- 
ing, as  to  certain  defendants  cannot  be  assig-ned  on  appeal  from  a 
final  decree  in  the  cause,  where  the  decree  dismissing"  such  cross- 
bill was  not  appealed  from. 

3.  Same — when  finding  of  fact  is  not  prejudicial  to  appellants.  In  an 
action  where  the  controlling  question  of  fact  is  as  to  the  value  of 
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licenses  transferred  by  stockholders  in  a  corporation  In  full  pay- 
ment for  their  stock,  a  finding-  that  a  specified  directors*  meeting 
was  a  pretended  meeting  is  of  no  importance,  and  not  prejudicial. 
4.  Same — when  finding  that  certain  defendants  were  non-residents  can 
not  be  complained  of.  In  a  suit  to  enforce  the  liability  of  stock- 
holders for  unpaid  subscriptions,  a  finding-  that  specified  defend- 
ants are  non-residents  cannot  be  complained  of  by  co-defendants 
as  not  sustained  by  evidence  where  their  liability  is  severable,  or 
where  the  abstract  fails  to  show  that  th^  court  had  any  jurisdic- 
tion over  the  defendants  so  found  to  be  non-residents. 

6.  Same — wh^n  finding  that  certain  defendants  were  insolvent  cannot 
he  complained  of  on  appeal,  A  finding,  in  a  suit  to  enforce  against 
stockholders  their  unpaid  stock  subscriptions,  that  certain  of  the 
defendants  are  insolvent  cannot  be  complained  of,  on  appeal,  by 
co-defendants,  where  the  liability  is  severable,  and  where  the  bill 
was  dismissed  as  to  the  alleged  insolvents  at  the  time  a  final  de- 
cree was  rendered. 

6.  Jurisdiction— par/iw  cannot  question  jurisdiction  of  person  after 
submitting  to  it.  Parties  who  appear,  plead,  and  submit  to  the  ju- 
risdiction of  the  court  over  their  persons  cannot  thereafter  be 
heard  to  question  it. 

Siegel  v,  Andrews  cfe  Co,  78  111.  App.  611,  aflBrmed. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding". 

The  Colby  Testing  Machine  Company,  a  corporation, 
the  owner  of  a  patent  apparatus  for  testing  lungs,  regis- 
tering weight  of  persons,  etc.,  sold  a  license  to  use  and 
sell  its  patent  in  the  State  of  Missouri  to  appellants  and 
several  other  gentlemen,  by  contract  dated  December  27, 

1888,  for  $15,000,— $5000  of  which  was  to  be  paid  in  cash, 
$5000  in  six  months  and  $5000  in  twelve  months.  An- 
nexed to  and  part  of  the  same  agreement  is  a  further 
agreement,  dated  January  14,  1889,  by  the  same  gentle- 
men above  named  and  thirty  others,  to  pay  toward  the 
purchase  of  said  license  different  amounts,  ranging  from 
$125  to  $1000,— in  the  aggregate  $15,000,— the  first  pay- 
ment to  be  made  before  January  27,  1889.     January  12, 

1889,  there  was  filed  with  the  Secretary  of  State  of  lUi- 
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nois  an  application  for  forming  a  corporation  to  be  known 
as  the  "Missouri  Colby  Testing  Machine  Company,"  with 
a  capital  stock  of  $100,000,  in  one  thousand  shares  of 
$100  each.  On  February  15,  1889,  the  Secretary  of  State 
issued  his  certificate  of  complete  organization.  All  the 
persons  who  were  purchasers  of  the  license  were  sub- 
scribers for  the  stock  of  the  new  corporation  at  its  par 
value,  in  the  same  proportion  that  they,  respectively, 
agreed  to  pay  for  said  license.  None  of  the  stockholders 
ever  made  payment  on  their  stock  except  by  the  transfer 
of  the  license  to  the  corporation,  though  all  the  stock 
was  issued  to  them  as  full  paid  stock.  The  corporation 
was  organized  for  the  purpose  of  vending  the  Colby  test- 
ing machine,  buying  the  right  to  sell  said  machines  in 
the  State  of  Missouri,  and  to  grant  to  other  parties  the 
privilege  to  use  said  machine  in  that  State.  December  9, 
1890,  it  appears  that  one  Stanton,  a  stockholder,  had 
filed  a  bill  against  the  Missouri  Colby  Testing  Machine 
Company,  the  sole  defendant,  in  which  the  court,  by  its 
decree,  dissolved  the  corporation,  declared  its  charter  for- 
feited and  that  the  receiver  be  ordered  to  wind  up  its  affairs. 
When  the  bill  was  filed,  how  the  court  obtained  jurisdic- 
tion or  what  other  proceedings  had  been  taken  in  the  case 
on  the  original  bill  does  not  appear  from  the  abstract. 

June  15, 1891,  Carl  Dernberg,  having,  by  leave  of  court, 
been  allowed  to  become  a  co-complainant  with  Stanton, 
filed  an  amended  and  supplemental  bill,  in  which  is  set 
forth  the  original  bill,  and,  among  other  things,  alleged 
that  the  cause  is  still  pending;  that  Andrews  &  Co.  had 
recovered  a  judgment  against  the  Missouri  corporation; 
that  the  judgment  was  fraudulent;  that  Andrews  &  Co. 
had  commenced  garnishment  proceedings  against  him, 
Dernberg,  and  Stanton,  Hirsch  and  Joseph  Fish,  claim- 
ing that  they  were  stockholders  and  indebted  to  the  cor- 
poration on  their  stock,  and  prayed  an  injunction  against 
Andrews  &  Co.  from  prosecuting  the  garnishment  pro- 
ceedings and  from  beginning  any  other  suits   against 
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them  or  the  corporation.  Andrews  &  Co.  answered  this 
amended  and  supplemental  bill,  and  thereafter,  on  July 
7,  1891,  the  court  issued  an  injunction  as  prayed. 

June  23,  1892,  but  after  the  filing  of  the  cross-bill  of 
Andrews  &  Co.  hereinafter  mentioned,  the  amended  and 
supplemental  bill  of  Demberg  was,  on  motion  of  solic- 
itor for  complainant,  dismissed  without  prejudice  to  the 
cross-bill  of  Andrews  &  Co.,  which,  it  was  ordered,  should 
continue  pending  and  be  retained  by  the  court  for  final 
hearing. 

December  7,  1891,  an  order  was  entered  giving  to  An- 
drews &  Co.,  appellee  herein,  leave  to  file  a  cross-bill. 
It  does  not  appear  in  appellants*  abstract,  although  it 
does  appear  that  February  18,  1893,  Andrews  &  Co.,  a 
corporation,  filed  an  amended  cross-bill,  which  is  in  form 
an  ordinary  creditor's  bill,  upon  a  judgment  making  the 
Missouri  Colby  Testing  Machine  Company  and  its  stock- 
holders defendants,  alleging  that  the  stock  was  paid  for 
only  by  the  license  above  mentioned  and  was  issued  as 
full  paid  and  non-assessable;  that  the  license  was  not 
worth  more  than  flOOO,  and  that  at  least  ninety-nine 
per  cent  of  the  face  value  of  the  stock  remained  unpaid. 
This  amended  bill  also  alleges  that  divers  of  the  stock- 
holders are  non-residents,  that  others  are  insolvent,  and 
prays,  among  other  things,  that  each  of  the  stockholders 
who  is  a  resident  of  Illinois  and  is  not  insolvent  may  be 
decreed  to  pay  cross-complainant's  judgment  to  the  ex- 
tent of  the  unpaid  portion  of  his  stock  in  the  corpora- 
tion, and  for  general  relief.  By  the  abstract  of  appellee 
of  the  supplemental  record,  the  original  cross-bill  of  An- 
drews &  Co.  appears  to  have  been  filed  December  7, 1891, 
and  was  an  ordinary  creditor's  bill  based  on  a  judgment, 
and  sets  forth  the  filing  of  the  original  bill  and  of  the 
amended  and  supplemental  bill  and  injunction  against 
Andrews  &  Co. 

Appellant  Hirsch,  on  December  3, 1892,  answered  the 
cross-bill  of  Andrews  &  Co.  He  admitted  he  was  a  stock- 
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holder,  but  alleged  that  his  stock  was  fully  paid  for,  but 
on  April  15,  1893,  he  entered  a  special  appearance,  and 
suggested  to  the  court  that  it  had  no  jurisdiction  be- 
cause a  final  decree  had  been  entered  in  the  cause  De- 
cember 9,  1890. 

Appellant  Siegel,  April  6, 1892,  demurred  generally  to 
the  cross-bill  of  Andrews  &  Co.,  and  April  17,  1893,  en- 
tefed  his  motion  to  strike  the  amended  cross-bill  from 
the  files  and  to  dismiss  the  case  as  to  him,  but  for  what 
reason  does  not  appear.  Subsequently,  Hirsch  answered 
the  cross-bill  and  amended  cross-bill,  and  therein  claimed 
also  that  the  court  had  no  jurisdiction  because  of  the  de- 
cree of  December  9, 1890,  and  also  answered  to  the  merits 
fully.  Siegel  also  answered  the  merits  of  the  cross-bill 
and  amended  cross-bill  of  Andrews  &  Co.  fully. 

Replications  were  filed  to  the  respective  answers  of 
Hirsch  and  Siegel  by  Andrews  &  Co.  Answers  of  divers 
other  defendants  to  the  cross-bill  were  filed,  as  to  whom 
the  cross-bill  was  set  down  for  hearing  upon  bill  and  an- 
swers of  these  defendants,  and  after  a  hearing  thereon 
the  cross-bill  was,  January  5, 1893,  dismissed  as  to  these 
cross-defendants  for  want  of  equity.  No  appeal  was  taken 
from  this  decree.  As  to  the  remaining  defendants  to  the 
cross-bill,  aside  from  the  appellants  and  the  corporation, 
the  abstract  fails  to  ghow  that  the  court  had  jurisdiction 
of  them  or  either  of  them. 

November  11, 1893,  the  cause  was  referred  to  the  mas- 
ter to  take  proof  and  report  the  same  with  his  conclusions. 
The  master  reported,  which  report,  after  numerous  ob- 
jections and  exceptions  thereto  by  appellants  had  been 
overruled,  was  confirmed  by  the  court  and  a  decree  en- 
tered November  13,  1897,  finding  the  facts  with  regard 
to  the  corporation,  its  original  subscription  for  and  pay- 
ments for  stock  and  stockholders,  substantially  as  before 
stated;  that  a  certain  directors'  meeting  of  February  27, 
1889,  was  only  a  pretended  meeting;  that  there  was  due 
to  Andrews  &  Co.,  on  its  judgment,  from  the  corporation, 
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the  sum  of  $4037.23  and  costs;  that  there  was  still  unpaid 
on  the  stock  of  Siegel  $5666.66  and  on  the  stock  of  Hirsch 
$1416.66,  and  upon  the  stock  of  each  of  six  other  stock- 
holders the  same  amount  as  was  found  due  from  Hirsch, 
ag'gregating  in  all  $15,583.28,  and  decreed  that  Siegel 
pay  the  amount  due  Andrews  &  Co.,  and  that  each  of 
the  other  seven  stockholders  also  pay  to  Andrews  &  Co. , 
on  its  judgment,  the  respective  amounts  found  due  from 
each,  and  further  decreed  that  whenever  Andrews  &  Co. 
shall  have  received  the  amount  of  its  judgment,  interest 
and  costs,  whether  the  amount  be  recovered  from  one  or 
more  of  the  defendants,  the  decree  shall  then  be  satisfied 
in  full  as  to  each  and  all  of  the  defendants.  Prom  this 
decree  appellants  appealed  to  the  Appellate  Court,  which 
affirmed  the  decree. 

A.  BiNSW ANGER,  and  Rosenthal.,  Kurz  &  Hirschl, 
for  appellants. 

Charles  C.  Arnold,  for  appellee. 

Per  Curiam:  In  deciding  the  case  the  Appellate  Court 
delivered  an  opinion,  of  which  the  following,  with  a  few 
slight,  changes,  is  a  copy: 

"Appellants  have  each  separately  assigned  fifty- four 
errors,  or  one  hundred  and  eight  in  all,  all  of  which  are 
urged  upon  the  consideration  of  the  court.  We  are  of 
the  opinion  that  their  substance  may  be  fully  stated,  viz. : 
First,  that  the  chancellor  was  in  error  in  holding  that 
the  stockholders  did  not  fully  pay  for  their  stock,  but 
only  paid  fifteen  per  cent  of  its  par  value;  second,  that 
it  was  error  to  dismiss  the  cross-bill  as  to  defendants  who 
answered  and  had  a  hearing  on  the  cross-bill,  and  their 
respective  answers;  third,  that  it  was  error  to  hold  that 
the  directors'  meeting  of  February  28,  1889,  was  only  a 
pretended  meeting;  fourth,  that  there  was  no  evidence 
to  sustain  the  finding  of  the  court  that  certain  defend- 
ants were  non-residents,  thus  placing  an  undue  burden 
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upon  appellants;  fifth,  that  there  was  no  evidence  that 
defendants  Adler  and  Baer  were  insolvent,  as  found  by 
the  master  and  court;  and  sixth,  that  it  was  error  to 
proceed  without  bringing  the  principal  party,  the  cor- 
poration, a  judgment  debtor,  into  court,  and  long  after 
final  decree  on  the  original  bill. 

"The  first  contention  raises  a  question  of  fact,  which 
has  been  passed  upon  adversely  to  appellants  by  the 
master.  This  finding  has  been  approved  by  the  chancel- 
lor, and,  after  a  careful  reading  and  consideration  of  the 
evidence,  we  cannot  say  that  its  weight  is  manifestly  and 
clearly  against  the  finding,  and  that  being  so,  we  should 
not  and  will  not  disturb  it.  Miltimore  v.  Ferry,  171  111.  219. 

"The  second  contention  is  not  tenable,  because  appel- 
lants have  not  appealed  from  the  decree  dismissing  the 
cross-bill  as  to  defendants  who  had  a  hearing  on  the  bill 
and  answers.  This  decree  was  entered  January  5,  1893, 
and  the  decree  appealed  from  was  entered  November  13, 
1897.  Appeals  are  purely  statutory,  and  no  one  can,  on 
appeal,  complain  of  a  decree  from  which  he  has  not  ap- 
pealed. Moreover,  this  being  a  creditor's  bill,  one  de- 
fendant stockholder  alone  might  have  been  pursued,  to 
the  exclusion  of  all  other  stockholders.  Palmer  v.  Woods^ 
149  111.  146. 

"We  are  unable  to  perceive  how  the  holding  of  the 
court  that  the  directors'  meeting  of  February  27,  1889, 
was  a  pretended  meeting,  in  any  way  prejudiced  appel- 
lants. The  controlling  question  of  fact  in  the  contest 
was  as  to  the  value  of  the  licenses  transferred  by  the 
stockholders  in  full  payment  for  their  stock,  and  whether 
this  meeting  was  a  pretended  one  or  not  we  do  not  think 
was  of  any  importance. 

"The  fourth  contention  cannot  be  urged  here,  because, 
as  to  the  defendants  whom  the  court  found  to  be  non- 
residents, the  abstract  fails  to  show  that  the  court  had 
any  jurisdiction.  {Gibler  v.  City  of  Mattoon,  167  111.  18.)  If 
the  court  had  no  jurisdiction  of  these  defendants  the 
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error  was  harmless.  Moreover,  their  liability  was  sever- 
able, and  in  no  way  depended  on  the  claim  against  ap- 
pellants.    {Palmer  case,  supra). 

"The  same  riason  applies  to  the  fifth  contention. 
Also  it  is  not  tenable,  because,  as  to  the  defendants  Ad- 
ler  and  Baer,  the  bill  was  dismissed  on  motion  of  cross- 
complainant  at  the  time  the  final  decree  was  rendered. 

''Sixth — This  contention,  in  so  far  as  it  is  based  onf  he 
claim  that  the  principal  debtor  was  not  in  court,  cannot 
be  sustained,  because  it  appears  afiirmatively  that  it  was 
served  with  process  November  11, 1890.  As  to  the  court's 
proceeding  long  after  final  decree  on  the  original  bill, 
the  appellants  cannot  now  be  heard  to  object  for  two 
reasons,  viz. :  First,  because,  after  the  entry  of  what  they 
claim  was  the  final  decree,  December  7, 1890,  an  amended 
and  supplemental  bill  in  the  cause  was  filed  June  15, 1891, 
which  was  pending  and  undetermined  when  the  cross- 
bill of  Andrews  &  Co.  was  filed,  and  when  this  amended 
and  supplemental  bill  was  dismissed  the  cross-bill  was 
expressly  retained  for  a  final  hearing;  second,  that  the 
court  had  jurisdiction  of  the  subject  matter  cannot  be 
questioned,  and  these  appellants,  before  making  any 
objection  to  the  jurisdiction  of  the  court  whatever,  ap- 
peared, Siegel  demurring  generally  and  Hirsch  answering 
the  cross-bill.  They  thus  submitted  to  jurisdiction  over 
their  persons.  Had  they  wished  to  raise  the  question  of 
jurisdiction  they  should  have  pleaded,  and  having  failed 
to  do  so,  cannot  now  be  heard  to  object  to  the  right  of 
the  court  to  proceed.     {Parker  v.  Parker,  61  111.  369). 

"The  above  considerations  make  it  unnecessary  to 
pass  upon  appellants'  motion  to  strike  out  certain  parts 
of  the  record.     The  decree  is  affirmed." 

We  concur  in  the  foregoing  views  and  in  the  conclu- 
sion above  announced.  Accordingly,  the  judgment  of  the 
Appellate  Court  is  afarmed.  judgment  affirmed. 
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ii2a  »^^  George  A.  Seaverns 

V, 


J^J    ^1  George  Lischinski. 

218        oU| 

Opinion  filed  October  19, 1899, 

1.  Bills  of  exception — bill  is  complete  though  objects  sfwum  the  jury 
are  not  coniuined  therein.  A  bill  of  exceptions  contains  all  the  evi- 
de  A:e  if  it  includes  that  which  was  presented  at  the  trial,  althougfh 
objects,  persons  or  scenes  of  which  the  jury  may  have  had  a  view 
are  not  contained  in  it. 

2.  Appeals  and  errors— record  of  Appellate  Court  cannot  be  am- 
tradicted  by  resort  to  its  opinion,  A  recital  in  the  record  that  the 
Appellate  Court  considered  and  determined  all  the  assig'nments 
of  error  and  found  no  error  in  the  record  cannot  be  Overcome  by 
expressions  in  the  opinion  of  the  court. 

Seaverns  v.  lAschinski,  82  111.  A  pp.  298,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Su- 
perior Court  of  Cook  county;  the  Hon.  John  Barton 
Payne,  Judge,  presiding". 

John  A.  Post,  and  O.  W.  Dynes,  for  appellant. 
Fred  H.  Atwood,  and  Frank  B.  Pease,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

Appellee  was  a  laborer  at  appellant's  elevator  and  was 
injured  in  consequence  of  the  breaking  of  a  rope  called  a 
"sling,"  by  which  a  pulley  was  fastened  to  the  ties  and 
timbers  of  a  railroad  track  as  part  of  a  tackle  for  moving* 
freight  cars.  He  recovered  a  judgment  for  his  damages 
in  the  superior  court  of  Cook  county  on  the  ground  that 
appellant  did  not  discharge  the  employer's  duty  to  fur- 
nish reasonably  safe  appliances  and  to  keep  them  in  rea- 
sonably safe  condition  and  repair.  Appellant  removed 
the  record  by  appeal  to  the  Branch  Appellate  Court  for 
the  First  District,  and  that  court  having  affirmed  the 
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judgment,  he  has  prosecuted  a  further  appeal  to  this 
court 

Aside  from  questions  of  fact,  which  we  are  not  per- 
mitted to  review,  the  only  complaint  made  is  that  the 
Appellate  Court  refused  to  consider  appellant's  assign- 
ments of  error,  merely  because  the  rope,  which  was  pro- 
duced in  the  trial  court  by  him  and  exhibited  to  the  jury, 
was  not  contained  in  the  bill  of  exceptions.  In  the  ab- 
sence of  anything  in  the  record  showing  that  fact  it  will 
not  be  presumed  that  the  Appellate  Court  adopted  such 
a  rule  or  refused  a  hearing  and  consideration  of  the  as- 
signments of  error 'for  such  a  cause.  It  has  never  been 
held  in  this  State  that  a  jury  might  return  a  verdict  upon 
their  own  knowledge,  unsupported  by  other  evidence, 
whether  such  knowledge  was  acquired  in  or  out  of  court, 
by  a  view  or  otherwise,  and  a  verdict  based  exclusively 
on  knowledge  so  acquired  would  be  set  aside  for  want 
of  substantial  evidence  to  support  it.  A  verdict  unsup- 
ported by  sworn  testimony,  upon  disputed  facts,  has  al- 
ways been  successfully  challenged,  whether  there  was  a 
view  or  not,  and  if  a  jury  has  disregarded  such  evidence, 
or  there  is  none  which  a  reasonable  person  might  believe 
and  act  upon,  the  verdict  should  be  set  aside.  To  allow 
jurors  to  make  up  their  verdict  upon  a  disputed  fact  from 
their  own  individual  observation  would  be  most  danger- 
ous and  unjust.  In  the  very  nature  of  things  it  is  ordi- 
narily impossible  to  put  in  a  bill  of  exceptions  persons, 
places  or  things  exhibited  to  a  jury,  and  it  would  be  ab- 
surd to  construe  the  certificate  that  the  bill  contains  all 
the  evidence  as  including  such  things.  Rules  of  practice 
are  adopted  in  furtherance  of  justice,  and  not  as  pit-falls 
for  litigants,  nor  to  enable  a  court  of  review  to  put  out 
of  court  a  party  who  feels  himself  aggrieved  by  a  judg- 
ment and  asks  for  a  consideration  of  his  complaints.  The 
sense  in  which  a  bill  of  exceptions  is  understood,  and  the 
only  reasonable  meaning  to  be  given  to  the  certificate 
used,  is  that  the  bill  does  contain  all  the  evidence  if  it 
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contains  that  which  was  presented  at  the  trial,  although 
objects,  persons  or  scenes  of  which  the  jury  may  have 
had  a  view  are  not  contained  in  it.  And  such  is  the  rule. 
(Jeffersonville  db  C.  R.  R.  Co.  v.  Bowen,  40  Ind.  545.)  A  court 
of  review  would  not  refuse  to  consider  whether  a  verdict 
was  sustained  by  substantial  evidence  because  a  wound 
or  injury  had  been  exhibited  in  court  to  the  jury  to  per- 
mit them  to  see  its  character  or  extent,  or  personal  marks 
had  been  exhibited  in  a  case  of  personal  identity  where 
they  were  relevant,  or  a  view  of  the  scene  of  a  crime  had 
been  permitted,  because  the  person  or  the  place  was  not 
attached  to  the  bill  of  exceptions. 

Cases  where  a  view  has  been  permitted  which  the 
jury  might  consider  in  arriving  at  their  verdict,  either 
as  evidence  or  to  enable  them  to  construe  and  apply  the 
testimony,  may  stand  on  a  somewhat  different  footing 
than  when  there  has  been  no  such  view,  but  a  verdict 
cannot  be  based  alone  upon  seeing  a  rope  or  a  building 
or  the  evidence  of  the  senses.  (Thompson  on  Trials,  sees. 
901,  902.)  Of  course,  a  view  of  this  rope  would  not  de- 
termine the  questions  whether  the  damages  were  exces- 
sive, or  the  plaintiff  negligent,  or  whether  the  risk  was 
assumed  in  his  contract  of  employment;  and  besides, 
there  was  a  very  full  description  of  the  rope  by  sworn 
testimony  in  the  court. 

Not  only  is  there  no  presumption  that  the  Appellate 
Court  refused  to  consider  the  assignments  of  error,  but 
the  record  recites  that  they  were  considered  and  deter- 
mined. The  record  and  judgment  of  the  court  cannot  be 
overcome  by  its  opinion,  and  the  record  shows  that  the 
court  considered  and  determined  all  the  assignments  of 
error  and  found  no  error  in  the  record.  There  is  no  ques- 
tion of  law  for  the  consideration  of  this  court,  and  the 
judgment  of  affirmance  is  conclusive  on  all  questions  of 
fact. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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861 


Frank  Adamski 

V. 

John  Wieczorek. 

Opinion  filed  October  19 y  1899. 

Appeals  and  errors— to/ien  freehold  is  not  involved  in  appeal.  In 
a  suit  to  have  a  deed  for  land  absolute  on  its  face  declared  a  mort- 
gage and  a  right  of  redemption  therefrom  allowed  no  freehold  is 
involved,  and  a  writ  of  error  will  not  lie  directly  to  the  Supreme 
Court,  although,  as  an  incident  to  the  right  of  redemption,  a  deed 
made  pendente  lite  by  the  defendant  to  a  third  person  was  set  aside 
as  a  cloud  on  the  title. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  John  Barton  Payne,  Judg^e,  presiding. 

On  the  18th  day  of  June,  1890,  John  Wieczorek  was 
the  owner  of  certain  premises  in  Chicago,  and  he  and  hi^ 
wife  and  Jacob  Zalewski  and  wife  executed  a  deed  pur- 
jKDrting  to  convey  the  premises  to  Prank  Adamski.  The 
instrument,  although  in  form  a  deed,  was  claimed  by  the 
grantors  to  be  in  fact  a  mortgage  given  to  secure  the 
payment  of  a  certain  sum  of  money.  After  obtaining  the 
deed  the  grantee  set  up  title  to  the  property,  and  John 
Wieczorek  filed  his  bill  to  declare  the  deed  a  mortgage 
and  for  an  accounting.  Answers  were  filed  and  a  hearing 
had  on  the  pleadings  and  evidence,  and  the  court  entered 
a  decree  dismissing  the  bill  at  the  complainant's  costs. 
This  decree  was  rendered  on  the  second  day  of  June,  1891. 
Afterwards,  on  February  18,  1893,  Wieczorek  filed  a  bill 
in  the  nature  of  a  bill  of  review,  against  Adamski,  to  im- 
peach and  set  aside  that  decree  and  to  obtain  a  rehearing 
of  the  matters  alleged  in  the  bill  which  had  been  dis- 
missed, and  for  relief.  The  ground  upon  which  it  was 
sought  to  set  aside  the  decree  was  that  it  was  obtained 
by  fraud  and  subornation  of  perjury  on  the  part  of  plain tijff 
in  error,  and  perjured  testimony  procured  and  purchased 
by  him  for  a  consideration.     In  the  bill  the  complainant 
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set  out  the  original  bill  in  Jicec  verba,  and  prayed  "that  said 
bill  of  complaint  may  be  taken  as  a  part  of  this  his  bill 
of  review,  and  that  the  allegations  thereof  may  be  taken 
to  be  hereby  and  herein  specifically  set  forth  and  alleged 
as  they  and  each  of  them  are  therein  set  forth,  charged 
and  alleged." 

Plaintiff  in  error  answered  the  bill,  and  a  replication 
having  been  filed,  on  October  16,  1895,  a  decree  was  en- 
tered, as  follows:  "This  cause  having  come  on  to  be  heard 
upon  the  bill  of  review  and  amendment  thereto  of  com- 
plainant, and  the  answer  of  the  defendant  thereto,  and 
the  replication  of  the  complainant  to  such  answer,  and 
the  court  having  heard  the  testimony  introduced  in  open 
court  and  the  arguments  of  the  counsel  for  the  respective 
parties,  and  being  fully  advised  in  the  premises,  doth 
find  that  all  the  allegations  in  said  complainant's  bill 
are  true.  It  is  therefore  ordered,  adjudged  and  decreed 
that  the  decree  entered  on  the  second  day  of  June,  1891, 
in  the  original  suit  of  John  Wieczorek  against  Prank 
Adamski,  lately  pending  in  this  court.  No.  128,446,  and 
all  the  proceedings  had  therein,  be  set  aside  and  that 
the  complainant  be  granted  a  rehearing  in  said  suit." 

On  October  23,  1895,  the  complainant  filed  a  supple- 
mental bill,  as  follows:  "Wieczorek  represents  that  on 
August  5,  1890,  he  filed  his  bill  of  complaint  against 
Adams Jci,  praying  that  the  deed  by  Wieczorek  and  wife 
to  Adamski  be  declared  a  mortgage,  and  for  an  account- 
ing; that  an  answer  was  filed  by  Adamski.  Your  orator 
further  represents,  by  way  of  supplement,  that  since  the 
filing  of  the  said  bill  of  complaint  said  Adamski  has  had 
possession  of  said  premises  and  has  received  all  rents 
and  profits  therefrom,  which  amounted  to  about  $50  per 
month;  that  during  the  month  of  July,  1891,  he  caused 
to  be  removed  from  said  premises  two  two-story  frame 
buildings  situated  thereon,  and  thereby  damaged  the  said 
premises  to  the  sum  of  $5000.  Your  orator  further  rep- 
resents that  on,  to- wit,  November  24, 1893,  said  defendant 
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fraudulently  conveyed  said  premises  by  warranty  deed 
to  one  Albert  Lobe,  who  is  a  brother-in-law  of  said  de- 
fendant, for  the  fictitious  consideration  of  ^500,  which 
said  deed  was  filed  for  record  with  the  recorder  of  Cook 
county  on  December  20,  1893."  There  was  a  prayer  that 
the  deed  from  Adamski  to  Lobe  be  canceled,  that  the 
deed  from  Wieczorek  and  wife  to  Adamski  be  declared  a 
mortgage,  and  for  an  accounting. 

The  plaintiff  in  error  put  in  an  answer  to  the  com- 
plainant's bill  and  also  to  the  supplemental  bill,  and 
replications  having  been  filed,  the  cause  proceeded  to  a 
hearing  and  the  court  entered  a  decree,  as  follows:  "And 
this  cause  having  now  come  to  be  heard  upon  the  bill 
of  complaint  herein,  the  answer  of  the  defendant,  Frank 
Adamski,  thereto  and  the  replication  of  the  complainant 
to  such  answer,  and  the  complainant's  supplemental  bill 
of  complaint  filed  herein,  and  the  court  having  heard  the 
argument  of  counsel  for  the  respective  parties,  and  being 
fully  advised  in  the  premises,  doth  find  that  the  material 
allegations  in  the  said  complainant's  original  and  sup- 
plemental bill  are  true;  that  the  equities  of  this  cause 
are  with  the  complainant.  It  is  therefore  ordered,  ad- 
judged and  decreed  that  the  said  deed  of  conveyance 
from  the  said  Jan  Wieczorek  and  Juliana  Wieczorek,  his 
wife,  and  Jacob  Zalewski  and  Barbara  Zalewski,  his  wife, 
to  Prank  Adamski,  bearing  date  on  the  18th  day  of  June, 
1890,  of  the  said  premises,  (premises  described,)  be  and 
the  same  is  hereby  declared  a  mortgage.  It  is  further 
ordered,  adjudged  and  decreed  that  the  said  deed  of  con- 
veyance from  said  Prank  Adamski  and  Antonio  Adamski 
to  Albert  Lobe,  bearing  date  of  the  24th  day  of  Novem- 
ber, 1893,  of  the  said  premises,  to- wit,  (describing  same,) 
recorded  in  the  recorder's  office  of  Cook  county  on  the 
20th  day  of  December,  1893,  be  and  the  same  is  hereby 
set  aside  and  declared  null  and  void  as  against  the  com- 
plainant, his  heirs  and  assigns,  as  a  cloud  upon  the  title 
of  the  complainant.    And  for  an  accounting  between  the 


Digitized  by 


Google 


364  AiiAMSKi  V.  WiECZOREK.  [181  ni 

parties  hereto,  the  court  doth  order  this  cause  referred 
to  Master  Penoyer  L.  Sherman,  Esq.,  to  ascertain  the 
amount  of  money,  including  principal  sum  and  taxes  paid 
by  said  Prank  Adamski  on  account  of  the  property  in 
controversy  in  this  suit;  also,  to  ascertain  the  fair  value 
of  the  building^s  and  improvements  upon  said  premises 
at  the  time  the  said  deed  in  controversy  was  made  as  of 
that  date,  together  with  the  rental  value  of  said  build- 
ings and  premises  during  the  period  from  date  of  said 
deed  until  said  master's  finding;  also,  to  ascertain  the 
value  of  the  building  now  situated  upon  said  premises, 
as  of  date  it  was  placed  thereon;  that  interest  be  com- 
puted at  seven  per  cent  on  moneys  paid,  and  rentals; 
that  the  evidence  heretofore  taken  on  trial  of  this  cause 
may  be  used  by  either  party,  and  the  right  be  allowed 
each  to  ofEer  such  new  testimony  as  may  appear  neces- 
sary in  said  accounting." 

Under  this  decree  an  account  was  taken  before  the 
master  in  chancery,  and  upon  the  master's  report  to  the 
court  (after  a  modification  of  the  report  by  the  court) 
a  final  decree  was  rendered,  to  reverse  which  a  writ  of 
error  was  sued  out  in  this  court. 

Walsh  &  McArdle,  for  plaintiff  in  error. 

Adelor  J.  Petit,  and  Millard  P.  Riggle,  for  de- 
fendant in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

A  motion  was  made  to  dismiss  the  writ  of  error  on  the 
ground  that  a  freehold  was  not  involved,  and  that  motion 
was  reserved  until  the  hearing.  On  a  bill  seeking  to  have 
a  deed  for  land  absolute  on  its  face  declared  a  mortgage 
and  a  right  of  redemption  therefrom  allowed  no  freehold 
is  involved,  and  in  a  case  of  that  character  a  writ  of  error 
will  not  lie  directly  to  this  court.  (Kirchoffv.  Union  Mutual 
Life  Ins.  Co.  128  111.  199.)    In  Lyndi  v.  Jackson,  123  111.  360, 
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and  Hollingsworth  v.  Koon,  113  id.  443,  it  was  expressly 
held  that  the  question  of  the  right  to  redeem  under  a 
conveyance  claimed  to  be  a  mortgage  does  npt  involve  a 
freehold,  within  the  meaning  of  that  word  as  used  in  sec- 
tion 88  of  the  Practice  act.  In  the  original  bill  filed  by 
the  defendant  in  error  it  is  alleged  that  "said  instrument, 
the  deed  in  question,  is  and  of  right  should  be  only  a 
mortgage  to  secure  the  payment  of  such  sums  of  money 
as  may  be  found  due  Adamski  from  your  orator,  which 
said  sum  or  sums  of  money  your  orator  is  willing  to  pay 
and  secure  to  be  paid  under  the  terms  of  said  agreement." 
The  bill  prays  for  an  accounting  and  that  the  deed  be 
declared  a  mortgage.  The  supplemental  bill  and  the  bill 
in  the  nature  of  a  bill  of  review  both  proceed  upon  the 
same  ground,  and  the  decree  rendered  by  the  court  finds 
and  decrees  that  the  deed  is  a  mortgage.  Indeed,  the 
right  of  defendant  in  error  to  maintain  his  bill  is  predi- 
cated on  the  ground  that  the  deed  made  to  plaintiff  in 
error  was  a  mortgage.  Such  being  the  case,  under  the 
rule  heretofore  established  by  the  decisions  cited  no  free- 
hold was  involved. 

It  is,  however,  claimed  that  a  freehold  is  involved 
because  the  court,  in  its  decree,  set  aside  the  deed  from 
plaintiff  in  error  to  Lobe.  This  deed  was  made  pending 
the  litigation,  and  when  the  court  found  and  decreed  that 
the  defendant  in  error  was  entitled  to  redeem,  the  mere 
fact»that  the  deed,  to  Lobe  was  set  aside  as  a  cloud  on 
the  title  did  not  change  the  character  of  the  bill  or  the 
nature  of  the  relief  sought.  The  setting  aside  the  deed 
was  a  mere  incident  to  the  right  of  redemption  sought 
in  the  bill,  and  it  had  no  bearing  on  the  real  question  in 
controversy  between  the  parties. 

The  writ  of  error  will  be  dismissed,  and  leave  will 
be  granted  plaintiff  in  error  to  withdraw  the  record  ab- 
stracts, to  be  used  in  the  Appellate  Court  if  he  desires. 

Writ  dismissed. 
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The  Watson  Cut  Stone  Company 

181      8661  ^• 

Jl^'^l  William  Small. 

181      866 

^^    ^^^  Opinion  filed  October  19, 1899. 

\m      866 

1 196    ■886|  i^  Appeals  and  errors— tcTien  insufficiency  of  evidence  cannot  be 

urged  as  ground  for  reversal.  That  the  evidence  is  not  sufficient  to 
sustain  the  judgment  under  several  of  the  counts  on  which  the  case 
was  submitted  to  the  jury  cannot  be  urged  as  a  ground  for  reversal, 
where  the  appellant's  given  instructions  submitted  to  the  jury  the 
issues  raised  by  such  counts. 

2,  Master  and  servant— ^hen  question  of  assumed  risk  by  servaTit 
is  for  the  jury.  The  questions  of  assumed  risk  and  contributory  neg- 
ligence on  the  part  of  a  workman  injured  by  the  fall  of  a  corbel 
stone  which  he  was  employed  to  repair  are  for  the  jury,  where  the 
evidence  is  conflicting  as  to  the  condition  of  the  stone  and  what 
caused  it  to  fall. 

3.  Same — wJien  servant  is  not  chargeable  vnth  negligence  as  a  matter-  of 
law,  A  workman  injured  by  the  falling  of  a  corbel  stone  which  he 
was  repairing  is  not  chargeable  with  negligence,  as  matter  of  law, 
when  he  was  not  in  a  position  to  see  the  danger  and  continued 
work  in  reliance  upon  representation^  of  the  foreman  as  to  the 
condition  of  the  stone. 

Watson  Cut  Stone  Co.  v.  Small,  80  111.  App.  328,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brent ano. 
Judge,  presiding. 

Americus  B.. Melville,  and  P.  J.  Canty,  for  appel- 
lant. 

William  C.  Snow,  (Darrow,  Thomas  &  Thompson, 
and  D.  J.  Downey,  of  counsel,)  for  appellee. 

Per  Curiam:  After  a  careful  examination  of  the  rec- 
ord and  the  argument  of  counsel  in  this  case  we  perceive 
no  substantial  ground  for  disturbing  the  judgment  of  the 
Appellate  Court.     It  will  therefore  be  aflBirmed. 
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As  the  questions  involved  are  fully  and  satisfactorily 
discussed  in  the  opinion  of  the  Appellate  Court,  that 
opinion  will  be  adopted  as  the  opinion  of  this  >court.  The 
opinion,  and  the  statement  preceding  it,  are  as  follows: 

"Appellee,  an  experienced  stone-cutter,  was  injured 
January  26, 1896,  by  the  falling"  upon  him  of  part  of  a  de- 
fective or  broken  corbel  stone,  which  extended  under  the 
projection  of  a  series  of  bay  windows  commencing  at  the 
top  of  the  first  story  of  a  six-story  building  at  Ellis  ave- 
nue and  Thirty-fifth  street,  Chicago,  while  he  was  engaged 
in  the  employ  of  appellant  in  cutting  out  a  piece  from  the 
stone  to  put  in  another  piece,  and  thus  repair  it.  The 
building  was  a  new  oiie,  completed  in  the  fall  of  1895, 
and  appellant  had  the  contract  for  furnishing  and  set- 
ting the  cut  stone  work,  including  this  corbel  stone.  It 
employed  as  sub-contractors  the  firm  of  Howarth  &  Mac- 
beth to  set  the  cut  stone,  and  this  firm  actually  did  the 
work  of  setting  this  corbel  stone,  under  the  superintend- 
ence of  appellant.  Appellee  had  nothing  to  do  with  the 
original  construction  of  the  building,  but  was  called  in 
by  appellant  in  January,  1896,  to  repair  this  corbel  stone, 
it  having  begun  at  that  time  to  crack  in  one  or  more 
places,  and  one  piece  of  it  had  fallen  out  before  he  began 
the  work  of  repair. 

"Appellee's  original  declaration  consists  of  five  counts, 
the  first,  third  and  fifth  of  which  were  dismissed  by  the 
appellee,  and  the  second  and  fourth  are  based  upon  neg- 
ligence of  appellant  in  not  properly  supporting  and  fast- 
ening the  corbel  stone.  Three  additional  counts  were 
filed  November  7,  1897,  all  of  which  allege  negligence  in 
the  original  construction  or  matierial  used  therein.  Three 
other  additional  counts  were  filed  on  December  7,  1897, 
the  first  of  which  is  based  upon  the  failure  of  appellant, 
knowing  the  danger  to  which  appellee  was  exposed  at 
his  work,  to  notify  him  of  such  danger,  and  alleging 
that  appellee  did  not  know  of  the  danger.  The  second 
and  third  of  these  additional  counts  charged,  in  different 
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ways,  negligence  in  the  original  construction  of  the  build- 
ing. Appellant  pleaded  the  general  issue.  A  trial  was 
had  November  16,  1897,  during  the  course  of  which  ap- 
pellee dismissed  the  first,  third  and  fifth  counts  of  the 
original  declaration,  which  resulted  in  a  verdict  on  the 
remaining  counts  of  that  declaration  and  the  counts  of 
November  7,  1897,  in  favor  of  appellee,  of  $1000,  which 
was  set  aside  by  the  court  and  a  new  trial  awarded.  A 
second  trial  was  had  on  these  counts  and  the  additional 
counts  filed  December  7, 1897,  which  resulted  in  a  verdict 
and  judgment  for  appellee  of  $1500,  from  which  this  ap- 
peal is  taken. 

"At  the  close  of  plaintiff's  evidence  defendant  asked 
an  instruction  to  find  it  not  guilty,  which  was  refused. 
Defendant  then  asked  seven  separate  instructions  direct- 
ing the  jury  to  find  it  not  guilty  as  to  each  of  the  several 
counts  then  before  the  jury,  except  the  third  count  of 
December  7,  1897,  each  of  which  was  refused.  Each  of 
these  same  instructions  was  asked  at  the  close  of  all  the 
evidence,  and  refused  by  the  court  in  the  same  order  as 
at  the  close  of  plaintiff's  evidence. 

"Among  other  instructions  not  in  question,  at  the  in- 
stance of  appellee  the  court  gave  the  following,  viz. : 

"18.  'The  court  instructs  the  jury  that  the  law  is  that 
where  a  contractor  sub-lets  a  part  of  the  work  which  he 
is  to  perform,  to  another,  and  the  sub-contractor,  in  the 
execution  of  the  work  so  let  to  him,  is  superintended  and 
controlled  by  the  contractor,  and  the  work  is  performed 
negligently  by  the  sub-contractor,  then  the  negligence 
of  the  sub-contractor  is  also  the  negligence  of  the  origi- 
nal contractor,  providing  the  part  of  the  work  performed 
negligently  is  performed  under  the  supervision  and  direc- 
tion of  the  original  contractor.' 

"But  refused  to  give  as  requested  by  appellant  the 
following,  to-wit: 

"32.  *If  you  believe,  from  the  evidence,  that  the  acci- 
dent in  question  happened  through  the  negligence  of  iu- 
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dependent  contractors  who  sub-let  from  the  defendant, 
the  Watson  Cut  Stone  Company,  the  settings  of  the  stones 
in  question,  and  that  the  said  contractors  were  reason- 
ably competent  and  skillful  for  the  performance  of  said 
worb,  then  your  verdict  will  be  not  guilty.' 

"WiNDES,  P.  J. :  Appellant  contends  that  appellee  as- 
sumed the  risk  of  the  danger  to  which  he  was  exposed, 
and  if  he  did  not  he  was  guilty  of  contributory  negligence; 
that  the  court  erred  in  refusing  the  several  instructions 
noted  in  the  statement,  and  in  giving  appellee's  eigh- 
teenth instruction. 

"We  are  inclined  to  the  view  that  the  evidence  is  not 
sufficient  to  sustain  the  judgment  under  either  of  the  sev- 
eral counts  on  which  the  case  was  submitted  to  the  jury, 
except  the  first  additional  count  tiled  December  7,  1897, 
which  is  based  upon  the  failure  of  appellant  to  notify 
appellee  of  the  danger  to  which  he  was  exposed  while 
engaged  in  his  work  for  appellant.  But  however  that 
may  be,  we  are  of  opinion  this  cannot  now  be  urged  as 
a  cause  for  reversal,  because  appellant  asked  the  thirty- 
second  instruction  upon  the  theory  it  was  not  liable  for 
any  negligence  charged,  and  the  court  gave  at  its  in- 
stance several  instructions  in  which  is  submitted  to  the 
jury  the  question  of  any  and  all  negligence  charged 
against  it.  Jeffery  v.  Bobbinfi,  73  111.  App.  353;  Egbers  v. 
Egbers,  177  111.  82. 

"This  fact,  we  think,  also  eliminates  from  the  case 
any  question  of  independent  contractor,  which  is  made 
by  appellant.  But  even  if  this  were  not  so,  the  clear  pre- 
ponderance of  the  evidence  is  against  appellant  on  this 
point.  A  verdict  for  appellant  based  on  the  theory  of 
independent  contractor  could  not  be  sustained  by  the 
evidence.  The  evidence  shows  that  appellee  is  an  ex- 
perienced stone-cutter  and  familiar  with  the  manner  of 
construction  of  such  buildings  as  this  one.  He  testified 
in  part,  to-wit:  'I  went  to  the  building  and  the. scaffold 
had  been  partly  erected.     Mr.  Beck  and  I  finished  the 
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balance  of  the  scafifolding  at  Thirty-fifth  street  and  Ellis 
avenue.  Then  he  showed  me  what  he  wanted  me  to  do, 
and  I  looked  up  at  the  hole  in  the  stone  and  asked  him 
what  was  the  cause  of  that  breaking  away.  The  break 
was  in  the  corbel  on  Thirty-fifth  street.  I  asked  him  if 
there  was  any  weight  on  the  nose  of  the  corbel  stone, 
and  he  said  there  was  not.  He  said  he  had  the  mortar 
all  sawed  out.  I  said,  'What  made  that  piece  fall  away 
there?'  and  he  said,  *The  stone-cutter,  in  drilling  that 
anchor  hole  in  there,  the  piece  broke  away  and  came 
down.'  So  he  said  the  stone-cutter  strained  the  stone 
when  he  was  drilling  for  the  anchor.  The  anchor  is  a 
piece  of  iron  about  an  inch  in  diameter.  It  came  down 
from  the  floor  above.  I  don't  know  what  it  was  fastened 
to,  but  it  came  down  and  was  let  into  the  corbel  stone 
about  three  or  four  inches,  to  sustain  the  weight  of  the 
corbel  from  falling  out  into  the  street. 

"Q.   'And  was  it  fastened  below — screwed  in? 

"A.  *No;  it  was  leaded.  Boiling  lead  was  run  around 
the  iron.  I  asked  him  then,  the  second  time,  about  the 
mortar.  I  asked  him  if  there  was  any  mortar  in  that 
stone  around  the  top  of  the  corbel  stone,  and  he  said  no, 
he  had  it  all  sawed  out,  and  there  was  nothing  in  there 
at  all.  There  is  no  weight  on  that,  he  said.  The  wall 
is  faced  with  stone,  and  behind  is  brickwork  that  is  car- 
ried up. 

"The  court:  *The  wall  is  really  brick  and  faced  with 
stone? 

"A.  *  Yes,  the  brickwork  is  about  eighteen  inches  thick. 
The  first  story  is  called  the  basement.  It  is  about  fifteen 
feet  to  the  top  of  the  corbel  stone.  The  corbel  is  above 
the  first  story.' 

"It  is  shown  from  this  and  other  evidence  that  appel- 
lee was  familiar  with  the  ordinary  methods  of  construc- 
tion of  such  buildings,  and  that  he  suspected  that  the 
cause  of  the  break  in  the  corbel  stone  was  because  the 
mortar  which  should  have  been  placed  between  the  cor- 
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bel  and  ashlar  stone  above  at  the  time  of  the  construc- 
tion of  the  building  had  not  been  removed,  as  should 
have  been  done  in  proper  construction.  Appellee  also 
says  that  the  seam  or  joint  between  the  corbel  stone  and 
ashlar  above  it  was  about  eighteen  inches  above  him; 
that  he  could  not  see  it  from  where  he  was  working  be- 
low, and  the  evidence  shows  that  while  he  was  so  work- 
ing the  corbel  stone  gave  way,  broke  down  the  scaffolding 
on  which  appellee  was  at  work  and  injured  him.  Whether 
or  not  this  mortar  had  been  sawed  out  from  between  the 
corbel  stone  and  ashlar,  as  represented  by  Beck  to  ap- 
pellee, was  a  question  in  dispute  on  which  there  was  a 
conflict  in  the  evidence.  There  was  also  a  question  on 
which  there  was  a  conflict  in  the  evidence  as  to  whether 
the  failure  to  saw  out  the  mortar,  if  such  was  the  fact, 
was  a.  sufBlcient  cause  to  account  for  the  giving  way  of 
the  corbel  stone,  and  also  whether  that  was  what  caused 
it  to  give  way  and  fall. 

"From  a  careful  consideration  of  the  evidence  in  these 
respects  (which  it  seems  unnecessary  to  set  out  in  detail) 
we  think  it  justified  the  jury  in  finding,  as  it  must  have 
done,  that  the  mortar  was  not  sufficiently  sawed  out  to 
prevent  a  pressure  of  the  ashlar  stone  from  above  on  the 
corbel,  and  that  that  fact  was  a  sufficient  cause  for  and 
did  cause  the  giving  way  of  the  corbel  stone,  and  the 
consequent  injury  to  appellee. 

"The  questions  of  assumed  risk  and  contributory  neg- 
ligence, so  thoroughly  and  fully  presented  by  appellant's 
counsel,  were  in  our  opinion,  under  the  facts  of  this  case, 
purely  questions  of  fact  for  the  jury  and  not  of  law  for 
the  court.  We  do  not,  therefore,  review  the  numerous 
cases  cited,  believing,  as  we  do,  that  there  was  no  error 
in  submitting  the  case  to  the  jury, — at  least  upon  the 
first  of  the  amended  counts  of  December  7, 1897.  {Offutt  v. 
World's  Columbian  Exposition,  175  111.  472,  and  cases  there 
cited.)  Appellee  had  the  right  to  rely  on  what  Beck  told 
him  in  regard  to  the  mortar  being  sawed  out,  and  it  was 
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not  negligence,  as  matter  of  law,  for  him  to  continue  his 
work  after  this  statement  from  Beck,  when  appellee  was 
not  in  a  position  to  see  the  danger. 

"Objection  is  also  made  to  the  admission  of  certain 
evidence  relating  to  the  manner  of  construction  of  the 
building  and  its  effect  upon  the  corbel  stone  in  question, 
but  we  do  not  think  it  of  importance,  and  there  was  no 
reversible  error  in  the  court's  rulings  in  this  regard, 

"The  judgment  is  affirmed.''  j^ogment  affirmed. 
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Oliver  P.  Hunt 

V. 

Joseph  Milton  Sain  et  al. 

Opinion  filed  October  19, 1899, 


1.  Drainage — when  ditch  is  within  provisions  of  Drainage  act  of  1889. 
A  ditch  constructed  in  a  continuous  line  across  the  lands  of  adjoin- 
ing owners  by  mutual  license  and  agreement,  whether  it  is  an  en- 
tirely new  ditch  or  an  old  one  re-opened,  is  within  the  provision  of 
section  I  of  the  Drainage  acl  of  1889  (Laws  of  18S9,  p.  116,)  which 
declares  such  drains  to  be  for  the  mutual  benefit  of  all  the  lands 
interested  therein,  and  the  provisions  of  such  act  apply  thereto, 

2.  Injunctions — wlien  mandatory  ir^junction  may  issue.  One  whose 
right  to  the  maintenance  of  a  ditch  and  to  the  unobstructed  flow  of 
water  through  it  constitutes  a  perpetual  easement  is  entitled  to  a 
mandatory  injunction  directing  the  removal  of  an  obstruction. 

3.  Easements — easeme^it  to  maintain  ditch  is  not  extinguished  by  an 
unexecuted  parol  agreement.  An  easement  to  maintain  a  ditch  is  not 
extinguished  by  an  unexecuted  parol  agreement  between  owners  of 
the  dominant  and  servient  tenements,  giving  the  latter  the  right 
to  fill  up  the  ditch. 

4.  Evidence — burden  of  showing  abandonment  of  easement  is  on  party 
asserting  it  The  burden  of  proof  to  show  the  abandonment  of  an 
easement  rests  upon  the  party  asserting  it. 

5.  License — when  parol  license  to  construct  ditch  is  irrevocable.  A 
parol  license  for  the  construction  of  a  drain  is  Irrevocable  when 
the  licensee  has  constructed  tile  drains  upon  his  land  on  the  faith 
of  the  license  granted  to  drain  through  the  ditch. 
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Writ  op  Error  to  the  Circuit  Court  of  Douglas  county; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding. 

This  is  a  bill  in  chancery,  filed  by  the  defendants  in 
error  on  September  30, 1896,  against  the  plaintiff  in  error, 
to  restrain  the  latter  from  continuing  the  obstruction  of 
an  open  ditch  on  his  land,  alleged  to  form  a  continuous 
line  of  ditch  across  the  several  land^  of  defendants  in 
error  and  plaintiff  in  error,  and  alleged  to  have  been  con- 
structed by  the  mutual  license,  consent,  or  agreement  of 
the  owners  of  these  adjoining  lands. 

A  highway  runs,  north  and  south  on  the  west  side  of 
section  22  in  township  15,  north,  etc.,  in  Bowdre  town- 
ship in  Douglas  county.  The  highway  runs  between  sec- 
tion 22  on  the  east  side  thereof,  and  section  21  on  the 
west  side  thereof,  in  said  township.  The  bill  alleges, 
that  the  defendant  in  error.  Sain,  owned  and  has  owned 
since  May  4,  1884,  the  north-west  quarter  of  the  north- 
west quarter  of  said  section  22;  that  defendant,  George 
Hunt,  owns  and  has  owned  since  November  29,  1884,  the 
south-west  quarter  of  the  north-west  quarter  of  section 
22;  that  the  defendant  in  error,  Morris  Bennett,  owns  and 
has  owned  since  March,  1892,  the  north-east  quarter  of 
said  section  21;  that  the  commissioners  of  Bowdre  town- 
ship have  the  supervision  and  control  of  said  highway; 
and  that  plaintiff  in  error,  Oliver  P.  Hunt,  is  the  owner 
of  the  east  half  of  the  north-west  quarter  of  said  section 
22.  Formerly,  one  Peck  owned  the  west  half  of  the  north- 
east quarter  of  said  section  22,  but,  at  the  time  the  bill 
was  filed,  one  Dressback  seems  to  have  been  the  owner 
of  the  west  half  of  said  north-east  quarter.  The  ditch 
in  question  appears  to  have  been  constructed  with  the 
consent  of  the  owner  or  owners  of  the  north-east  quarter 
of  section  21,  the  north-west  quarter  of  the  north-west 
quarter  of  section  22,  the  east  half  of  the  north-west 
quarter  of  section  22,  the  west  half  of  the  north-east  quar- 
ter of  section  22,  and  the  south-east  quarter  of  section  15. 
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The  bill  alleges  that,  for  more  than  twenty  years 
before  January  1,  1896,  there  was  constructed  by  the  mu- 
tual license,  consent,  and  agreement  of  the  owners  of  the 
adjoining  lands  above  described  an  open  ditch,  so  as  to 
make  a  continuous  line  upon,  over,  and  across  the  said 
lands.  The  ditch  in  question  began  at  a  point  on  the 
west  line  of  the  north-west  quarter  of  section  22,  and  ran 
east  therefrom  between  the  north-west  quarter  of  the 
north-west  quarter  and  the  south-west  quarter  of  said 
north-west  quarter  of  said  section  22,  across  the  east  half 
of  the  north-west  quarter  now  owned  by  the  plaintiff  in 
error,  between  the  north  forty  and  the  south  forty  there- 
of, and  eastward  across  a  portion  of  the  west  half  of 
the  north-east  quarter  of  said  section  22  through  a  nat- 
ural draw  to  the  main  outlet,  running  north-eastwardly 
to  what  was  called  Scattering  Pork. 

The  bill  further  alleges  that,  for  more  than  twenty 
years  before  January  1,  1896,  by  the  agreement  and  con- 
sent and  acquiescence  of  said  land  owners,  the  waters 
from  the  north-east  quarter  of  section  21,  and  from  said 
highway,  and  from  the  west  half  of  the  north-west  quarter 
of  said  section  22,  have  drained  into  and  flowed  through 
that  part  of  said  ditch,  which  crosses  the  east  half  of 
the  north-west  quarter  of  said  section  22,  owned  by  the 
plaintiff  in  error;  that  said  waters  so  flowed  through  said 
ditch  upon  the  lands  of  plaintiff  in  error  by  his  agree- 
ment, consent,  and  acquiescence,  after  the  construction 
of  the  ditch  jointly  by  said  land  owners.  The  bill  further 
avers  that,  in  April,  1896,  plaintiff  in  error  obstructed 
and  filled  up  said  ditch  upon  the  east  half  of  the  north- 
west quarter  of  said  section  22,  by  throwing  into  the 
same  earth  and  brush  and  other  material;  that,  thereby, 
the  waters  draining  through  the  lands  of  the  defendants 
in  error  and  through  said  highway,  were  dammed  up  and 
forced  back,  so  as  to  be  prevented  from  flowing  away 
from  the  lands  of  defendants  in  error  and  from  the  high- 
way; that,  thereby,  defendants  in  error  were  deprived  of 
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the  right  of  the  flow  of  water  through  said  ditch  upon 
the  land  of  plaintiff  in  error;  and  that,  thereby,  their 
crops  have  been  injured,  and  their  tile  drains  stopped, 
and  their  lands  rendered  wet  and  swampy. 

The  bill  further  alleges  that,  by  reason  of  the  filling 
up  of  said  ditch,  the  damages  will  be  irreparable,  contin- 
uous, recurring,  and  lasting;  that  they  are  not  suscept- 
ible of  reparation  at  law,  and  that  the  aid  of  equity  is 
necessary  to  prevent  a  multiplicity  of  suits. 

The  answer  of  the  plaintiff  in  error  denied,  that  the 
ditch  in  question  was  made  more  than  tw;enty  years  be- 
fore the  tiling  of  the  bill,  or  that  it  was  made  with  the 
mutual  license,  consent,  or  agreement  of  the  defendants 
in  error,  or  any,  or  either  of  them.  The  answer  sets  up 
that,  in  1877,  one  George  Scott  was  the  owner  of  the 
north-west  quarter  of  the  north-west  quarter  of  said  sec- 
tion 22,  and  that,  at  that  time,  it  was  agreed  between 
him  and  plaintiff  in  error,  that  Scott  might  dig  this  ditch, 
running  east  and  west,  with  the  understanding  that,  if  it 
did  not  work  properly  and  carry  off  the  water,  plaintiff 
in  error,  through  whose  land  it  was  being  constructed, 
might  fill  it  up;  that  the  ditch  did  not,  and  never  did, 
work  satisfactorily  to  plaintiff  in  error;  that  the  same 
had  for  some  time  been  practically  abandoned,  and  al- 
lowed to  fill  up;  that  Scott  told  plaintiff  in  error,  that 
the  said  ditch  did  not  do  him  (Scott)  any  good,  and  that 
plaintiff  in  error  could  fill  the  same  up,  if  he  wanted  to 
do  so.  The  answer  denies  that  the  highway  commis- 
sioners ever  exercised  any  control  over  said  ditch.  The 
answer  admits,  that  the  plaintiff  in  error  told  his  tenant 
to  plow  over  and  fill  up  the  said  ditch.  Replication  was 
filed  to  the  answer. 

The  case  was  referred  to  a  master  in  chancery  to  take 
testimony;  the  master  took  the  testimony,  and  made  a 
report  thereon.  Upon  hearing,  the  court  rendered  a  de- 
cree, finding  the  facts  in  the  bill  to  be  true,  and  granting 
the  relief  therein  prayed.     The  present  writ  of  error  is 
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sued  out  for  the  purpose  of  reviewing  the  decree  so  en 
tered  by  the  circuit  court. 

Robert  E.  Hamill,  (Palmer,  Shutt,  Hamill  &  Les 
TER,  and  T.  D.  Minturn,  of  counsel,)  for  plaintiff  in  error. 

EcKHART  &  Moore,  for  defendants  in  error 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

First — It  is  claimed  on  the  part  of  the  plaintiff  in  error, 
that  the  court  below  erred  in  applying  the  act  of  1889  in 
relation  to  drains,  approved  June  4,  1889,  to  the  issues 
and  evidence  in  this  case.  Section  1  of  said  act  of  June 
4,  1889,  provides:  "That  whenever  any  ditch  or  drain, 
either  open  or  covered,  has  been  heretofore  or  shall  be 
hereafter  constructed  by  mutual  license,  consent,  or  agree- 
ment of  the  owner  or  owners  of  adjoining  or  adjacent 
lands,  either  separately  or  jointly,  so  as  to  make  a  con- 
tinuous line  upon,  over,  or  across  the  lands  of  said  sev- 
eral owners,  *  *  *  then  such  drains  shall  be  held  to 
be  a  drain  for  the  mutual  benefit  of  all  the  lands  so  in- 
terested therein."    (Laws  of  111.  1889,  p.  116). 

The  proof  shows  that  at  some  time  between  1868  and 
1871,  by  an  arrangement  between  one  Scott,  who  owned 
the  north-west  quarter  of  the  north-west  quarter  of  sec- 
tion 22,  now  owned  by  the  defendant  in  error,  Sain;  and 
one  Jones,  who  then  owned  the  east  half  of  the  north- 
west quarter,  now  owned  by  the  plaintiff  in  error;  and 
one  Peck,  who  owned  the  west  half  of  the  north-east  quar- 
ter of  said  section  22,  a  ditch  or  drain  was  constructed 
running  east  and  west  substantially  in  the  line  of  the 
ditch  described  in  the  statement  preceding  this  opinion. 
The  testimony  leaves  it  somewhat  in  doubt,  whether 
the  ditch  then  constructed  ran  directly  east  across  the 
premises  of  Jones,  now  owned  by  the  plaintiff  in  error, 
or  whether  it  ran  a  little  north  of  an  east  and  west  line. 


Digitized  by 


Google 


Oct  '99.3  Hunt  v.  Sain.  877 

The  evidence,  however,  is  clear  that,  in  1877,  Scott,  who 
then  owned  the  north-west  quarter  of  the  north-west 
quarter  of  section  22,  now  owned  by  the  defendant  in 
error,  Sain,  cut  a  ditch  straight  across  the  premises  of 
the  plaintiff  in  error,  to  connect  with  the  natural  draw 
above  referred  to,  with  the  consent  and  by  the  permission 
of  the  plaintiff  in  error.  In  cutting  the  ditch  in  1877, 
Scott  varied  somewhat  from  the  line  of  the  old  ditch  dug 
between  1868  ami  1871,  but  he  proceeded  substantially 
upon  the  same  line,  upon  which  the  old  ditch  had  been 
run.  Whether  the  ditch  dug  by  Scott  in  1877  was  an  en- 
tirely new  ditch,  or  merely  the  opening  of  the  old  ditch, 
it  was  a  ditch  constructed  by  the  mutual  license,  consent, 
and  agreement  of  the  owners  of  the  adjoining  lands,  so 
as  to  make  a  continuous  line  upon,  over,  or  across  their 
lands.  We  are,  therefore,  of  the  opinion  that  the  act  of 
1889  is  applicable  to  the  issues  made  by  the  pleadings 
and  to  the  proofs  introduced  in  the  case. 

Second — It  is  claimed  on  the  part  of  the  plaintiff  in 
error,  that  the  court  below  erred  in  issuing  an  injunction, 
which  was  mandatory,  and  not  merely  preventive,  in  its 
character.  The  decree  was,  that  the  plaijitiff  in  error 
should  be  enjoined  from  continuing  the  obstruction  of 
the  ditch  on  the  premises  of  the  plaintiff  in  error,  and 
from  permitting  it  to  remain  filled  up  and  obstructed,  and 
that  the  plaintiff  in  error  should  "remove  said  filling  and 
obstruction  of  said  ditch,  so  as  to  restore  to  said  com- 
plainants the  right  to  the  free  flow  of  the  waters  through 
said  ditch." 

Undoubtedly,  the  general  rule  is,  that  an  injunction 
is  a  preventive  remedy  merely,  and  cannot  be  so  framed 
as  to  command  the  party  to  undo  what  he  has  done. 
(Wangelin  v.  Goe,  50  111.  459).  But  it  has  been  said  that 
a  court  of  chancery,  by  framing  the  order  for  injunction 
in  an  indirect  form,  can  compel  a  defendant  to  restore 
things  to  their  former  condition,  and,  so,  effectuate  the 
same  results,  as  would  be  obtained  by  ordering  a  positive 
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act  to  be  done.  (Kerr  on  Injunction, — 3d  Eng".  ed. — p.  48). 
"While  the  jurisdiction  of  equity  by  way  of  mandatory 
injunction  is  rarely  exercised,  and  while  its  existence  has 
even  been  questioned,  it  is  nevertheless  too  firmly  estab- 
lished to  admit  of  doubt."  (High  on  Injunctions,  sea  2). 
A  mandatory  injunction,  commanding"  the  plaintiff  to  do 
some  positive  act,  will  not  be  ordered  except  upon  final 
hearing,  and  then  only  to  execute  the  judgment  or  decree 
of  .the  court.  A  mandatory  injunction  will  be  issued  in 
cases  of  obstruction  to  easements  or  rights  of  like  nature; 
and  an  obstruction  will  be  ordered  to  be  removed,  as  part 
of  the  means  of  restraining  the  defendant  from  interrupt- 
ing the  enjoyment  of  the  said  easement  or  right.  (Rogers 
Locomotive  and  Machine  Works  v.  Erie  Railway  Co.  5  C.  E. 
Green,— N.  J.  Eq.— 379).  In  Earl  v.  DeHart,  12  N.  J.  Eq.  280, 
an  injunction  was  prayed  against  the  defendants  to  en- 
join and  restrain  them  from  permitting  the  channel  of  a 
water-course  to  remain  filled  up  and  obstructed,  and  from 
further  filling  up  and  obstructing  the  same;  and  it  was 
there  held,  that  the  complainant  was  entitled  to  have  the 
obstruction  removed,  and  that  a  court  of  chancery  could 
exercise  the  power  to  abate  nuisances,  as  well  as  to  pre- 
vent the  erection  of  nuisances,  in  clear  cases. 

In  Coming  v.  Troy  Iron  and  Nail  Factory,  40  N.  Y.  191, 
it  was  held,  that  equity  will  interpose  by  a  mandatory 
injunction  to  compel  the  restoration  of  running  water  to 
its  natural  channel,  when  wrongfully  diverted  therefrom, 
at  the  suit  of  the  party,  whose  lands  include  either  the 
whole  or  a  part  of  said  channel;  and  that  the  grounds 
for  equitable  interposition  in  such  case  are  two-fold: 
First,  inadequacy  of  any  legal  remedy  to  secure  the  party 
in  the  enjoyment  of  his  right  to  have  the  water  flow  in 
its  natural  channel;  and  second,  to  prevent  a  multiplicity 
of  suits  for  damages,  accruing  from  the  daily  and  con- 
tinuous wrongful  diversion  of  the  stream. 

In  Rotliery  v.  New  York  Rubber  Co.  90  N.  Y.  30,  it  was 
held  that,  where  one  wrongfully  erects  and  maintains  a 
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dam  upon  his  lands,  which  sets  back  the  water  of  the 
stream  upon  lands  of  a  neighbor,  a  judgment  is  proper, 
directing  the  lowering  of  the  dam  to  such  a  height,  as 
will  abate  the  nuisance. 

High,  in  his  work  on  Injunctions,  (sec.  804,)  says:  "A 
mandatory  injunction  may  be  granted  to  compel  the  res- 
toration of  water  to  its  natural  channel,  which  has  been 
wrongfully  diverted  therefrom."  And,  in  such  case,  it 
makes  no  difference  whether  the  channel  dammed  up,  or 
from  which  the  water  is  diverted,  is  a  natural  water- 
course or  an  artificial  ditch.     {Earl  v.  DeHart,  supra). 

In  Weasels  v.  Colebank,  174  111.  618,  we  held  that  the 
Drainage  act  of  1889  above  referred  to  operates  to  con- 
vert all  parol  licenses  for  ditches  and  drains,  therein  pro- 
vided for,  into  perpetual  easements,  where  such  licenses , 
have  not  been  revoked  within  the  time  limited  by  the 
act,  that  is  to  say,  within  one  year  from  the  taking  effect 
of  the  act;  and  that  the  act  has  the  effect  to  make  a  drain, 
constructed  in  the  manner  therein  indicated,  an  encum- 
brance upon  the  lands  through  which  it  runs;  and  that 
the  right  to  have  the  ditch  maintained,  and  to  have  the 
water  flow  through  it  unobstructed,  is  a  permanent  one, 
binding  upon  the  owners  of  the  land  and  their  grantees. 
The  case  of  Wessels  v.  Golebank,  supra,  has  held  that,  under 
the  act  of  1889,  a  twenty  years'  user  of  a  ditch  across  the 
land  of  another  is  not  necessary  to  the  acquirement  of 
the  easement. 

In  the  case  at  bar,  the  ditch  in  question  was  con- 
structed across  the  premises  of  the  plaintiff  in  error  by 
the  mutual  license,  consent,  and  agreement  of  the  owners 
of  the  adjoining  lands,  whether  such  owners  were  the 
former  proprietors,  Scott,  Jones,  and  Peck,  or  Scott  and 
plaintiff  in  error  alone.  Hence,  the  right  of  the  defend- 
ants in  error  to  have  the  ditch  maintained  and  to  have 
the  water  flow  through  it  unobstructed,  was,  by  the  act, 
converted  into  a  perpetual  easement,  if  there  was  no 
revocation  by  the  plaintiff  in  error  of  the  license  to  make 
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the  ditch,  which  was  given  to  Scott  in  1877.  Therefore, 
the  defendants  in  error,  having*  such  perpetual  easement, 
were  entitled,  under  the  authorities  already  quoted,  to 
invoke  the  interposition  of  equity  by  a  mandatory  in- . 
junction  ordering  the  removal  of  the  obstruction.  The 
granting  of  a  mandatory  injunction  of  this  character  was 
approved  of  in  Ribordy  v.  Murray,  177  111.  134. 

Third— It  is  admitted  by  the  plaintiff  in  error,  that  a 
parol  license  was  granted  to  Scott  in  1877  to  construct 
the  ditch  in  question,  or  to  open  the  old  ditch  formerly 
constructed  across  the  land  of  plaintiff  in  error.  Sec- 
tion 4  of  the  act  of  1889  provides,  that  the  right  to  revoke 
such  parol  license  must  be  exercised  within  one  year  from 
the  time  of  the  taking  effect  of  the  act,  and,  if  not  thus 
exercised,  and  if  suit  is  not  brought  within  said  year  to  en- 
force the  revocation,  the  party,  granting  the  license,  shall 
be  forever  barred  from  thereafter  revoking  the  same. 

The  evidence  does  not  show,  that  there  was  ever  at 
any  time  any  formal  revocation  by  the  plaintiff  in  error 
of  the  license,  granted  to  Scott  in  1877.  Plaintiff  in  error 
says,  that  he  permitted  Scott  to  dig  the  ditch  upon  con- 
dition that,  if  it  did  not  fulfill  the  object  for  which  it  was 
constructed,  plaintiff  in  error  should  have  the  right  to 
fill  it  up;  and  that  it  did  not  fulfill  such  object;  and  that 
Scott  told  the  plaintiff  in  error  that  the  latter  could  fill 
it  up,  if  he  chose  to  do  so.  But  no  act  was  done  by  the 
plaintiff  in  error,  indicating  that  he  intended  to  exercise 
the  alleged  privilege  of  filling  up  the  ditch.  On  the  con- 
trary, the  evidence  shows  that,  in  1882  or  1883,  one  or  two' 
years  before  defendant  in  error.  Sain,  purchased  the  prop- 
erty from  Scott,  or  became  the  owner  thereof  through 
Scott,  the  ditch  was  repaired,  and  opened  anew,  by  the 
owners  of  the  north-east  quarter  of  section  21,  lying  west 
of  the  highway  and  opposite  the  westward  opening  of 
the  ditch.  This  repairing  and  opening  anew  in  1882  or 
1883  was  done,  if  not  with  the  affirmative  consent  of  the 
plaintiff  in  error,  at  least  with  his  acquiescence.     Sec- 
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tion  3  of  the  act  of  1889  provides  that,  whenever  drains 
are  constructed  in  accordance  with  the  act,  none  of  the 
parties  interested  therein  shall,  without  the  consent  of  all 
the  parties,  fill  the  same  up  or  obstruct  the  flow  of  water 
therein;  and  that  the  license,  consent,  or  agreement  of 
the  parties,  mentioned  in  the  act,  may  be  inferred  from 
the  acquiescence  of  the  parties  in  the  construction  of  the 
drain. 

K  there  was  a  parol  agreement  between  Scott  and 
plaintiff  in  error,  authorizing  the  latter  to  revoke  the 
license  given  to  Scott,  it  was  an  unexecuted  parol  agree- 
ment, and  was  never  acted  upon,  so  far  as  is  shown  by 
this  record.  A  parol  agreement  between  the  owners  of 
the  dominant  and  servient  tenements  will  only  operate 
to  extinguish  the  easement,  when  such  agreement  is  acted 
upon;  and  an  unexecuted  parol  agreement  will  have  no 
such  effect.  (10  Am.  &  Eng.  Ency.  of  Law,— 2d  ed. — p.  432; 
Jones  on  Easements,  sec.  847). 

The  proof  does  not  show  clearly  an  abandonment  of 
the  easement  by  Scott.  The  burden  of  proof  to  show 
such  abandonment  is  upon  the  party  claiming  its  exist- 
ence; and  such  party  must  establish  the  fact  by  clear  and 
unequivocal  evidence.    (Jones  on  Easements,  sec.  850). 

The  evidence  is  clear,  that  plaintiff  in  error  took  no 
steps  to  fill  up  the  ditch  until  April,  1896,  long  after  the 
act  of  1889  had  gone  into  effect,  and  long  after  the  period, 
granted  by  that  act  for  the  revocation  of  the  previous 
license,  had  elapsed.  The  failure  to  execute,  by  the  fill- 
ing up  of  the  ditch,  the  parol  agreement,  which  is  alleged 
to  have  been  made  between  the  plaintiff  in  error  and 
Scott,  warrants  the  conclusion,  that  the  condition,  upon 
which  the  agreement  was  based,  did  not  arise.  Nor  are 
the  acts  of  the  plaintiff  in  error,  in  permitting  the  ditch 
to  be  repaired  and  improved  several  years  after  itfe  con- 
struction by  Scott,  consistent  with  the  claim,  that  he 
revoked  the  parol  license  given  to  Scott.  The  parol 
agreement,  if  made,  that  he-  might  fill  up  the  ditch,  was 
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not  valid,  inasmuch  as  it  was  not  filled  up  until  April, 
1896,  after  the  defendant  in  error,  Sain,  had  become  the 
owner  of  the  land  formerly  owned  by  Scott,  and  after  the 
land  owners  to  the  west  of  plaintiff  in  error,  including 
the  highway  commissioners,  had,  for  a  number  of  years, 
exercised  the. privilege  of  draining  into  the  ditch.  The 
proof  tends  to  show  that  the  defendant  in  error,  Sain, 
was  allowed  by  the  plaintiff  in  error  to  construct  tile 
drains  upon  his  land  upon  the  faith  of  the  license  granted 
by  the  plaintiff  in  error  to  drain  through  the  ditch  in 
question.  "A  parol  license  is  irrevocable,  when  the  con- 
duct of  the  licensor  has  been  such  that  the  assertion  of  the 
legal  title  would  operate  as  a  fraud  upon  the  licensee." 
(Jones  on  Easements,  sec.  76). 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Ernest  M.  Travers 

V. 

W.  A.  McElvain. 
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Opinion  fiXed  October  19, 1899. 

1.  Limitations— proo/o/compZiancctottft  stcrtt*te  musi  6e  dear.  Proof 
of  payment  of  taxes  under  color  of  title,  as  specified  in  section  7  of 
the  Limitation  act,  must  be  clear  and  convincing  when  relied  upon 
to  defeat  the  paramount  title. 

2.  Same— payment  of  taxes  on  vacant  lands  must  he  follovoed  by  pos- 
session, A  plaintiff  in  ejectment  who  claims  ownership  of  land,  un- 
der section  7  of  the  Limitation  act,  by  payment  of  taxes  for  seven 
successive  years  upon  the  property  while  vacant  and  unoccupied, 
miist  show  that  after  the  lapse  of  seven  years  he  took  possession 
of  the  premises. 

3.  SAMR--possession  must  be  taken  under  color  of  tith.  The  taking 
of  possession  after  payment  of  seven  successive  years'  taxes,  which 
is  necessary  to  complete  the  bar  of  section  7  of  the  Limitation  act, 
must  be  by  one  who,  at  the  time  of  so  taking-  possession,  holds  the 
color  of  title,  either  as  original  owner  thereof  or  as  purchaser  or 
grantee.    (Feadro  v.  CariiJber,  168  111.  570,  explained.) 
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4.  Saue— Achat  wiU  not  constitute  the  possession  required  by  section  7  of 
the  stattUe.  Entry  upon  wild  or  swamp  lands,  on  one  or  two  occa- 
sions, for  the  purpose  of  cutting  timber  to  be  made  into  rails,  posts 
and  ties,  is  not  such  a  possession  as  the  law  requires  of  one  who  has 
otherwise  fulfilled  requirements  of  section  7  of  the  Limitation  act. 

Appeal  from  the  Circuit  Court  of  Hamilton  county; 
the  Hon.  P.  A.  Pearce,  Judge,  presiding. 

This  is  an  action  of  ejectment,  originally  brought  on 
April  11, 1896,  by  the  appellant  against  the  appellee  and 
John  M.  Gibson  and  Charles  M.  Morris  for  the  recovery 
of  160  acres  of  land,  described  as  the  north-west  quarter 
of  section  3,  township  7,  in  Hamilton  county.  On  Sep- 
tember 29,  1896,  a  plea  of  the  general  issue  was  filed. 
A  verified  plea  was  also  filed  by  the  appellee,  denying 
possession  of  the  south-west  quarter  of  said  north-west 
quarter.  Gibson  and  Morris  were  in  possession  of  the 
south-west  quarter  of  the  north-west  quarter;  and  the 
suit  was  dismissed  as  to  them,  and  an  amended  declara- 
tion was  filed,  describing  the  property  sought  to  be  re- 
covered as  the  north-west  quarter  of  said  section  3  except 
the  south-west  quarter  thereof. 

A  jury  was  waived,  and  the  cause  was  submitted  by 
agreement  for  trial  to  the  court  without  a  jury.  The  trial 
court,  after  hearing  the  evidence,  made  a  finding  and 
entered  judgment  in  favor  of  the  defendant  below,  the 
appellee  here,  to  which  the  appellant,  the  plaintiff  below, 
excepted. 

The  present  appeal  is  prosecuted  from  the  judgment 
so  entered  in  favor  of  the  appellee. 

Webb  &  Lane,  and  Arthur  Keithley,  for  appellant: 
The  payment  of  taxes,  like  the  payment  of  money  in 

discharge  of  a  debt,  may  be  proved  by  parol  evidence 

although  a  receipt  be  given.  Hinchman  v.  WhetstcmCy  23  111. 

108;  Gage  v.  Hampton,  127  id.  87. 

It  is  not  essential  that  the  three  elements  of  the  bar 

of  the  statute, — color  of  title,  payment  of  taxes  and  tak- 
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ing  possession, — should  all  concur  through  the  same  per- 
son, but  one  may  acquire  the  color  of  title  and  pay  the 
taxes  for  the  required  period  and  then  make  conveyance 
to  another,  to  whom  all  the  rights  of  the  grantor  will 
pass,  and  a  third  person  may,  under  a  contract  of  pur- 
chase from  such  grantee,  enter  into  possession,  and  thus 
the  bar  of  the  statute  willbecome  complete.  Hale  v.  Glad- 
felder,  52  111.  91. 

While  in  an  action  of  ejectment  the  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title,  yet  against  a 
mere  intruder,  who  sets  up  no  title  in  himself  or  fails 
to  show  any  title,  he  need  prove  only  prima  facie  title 
sufficient  to  raise  a  presumption  of  ownership.  Combs  v. 
Hertig,  162  111.  172. 

Actual  possession  of  the  land  may  arise  by  the  use 
and  control  of  timber  land  belonging  to  a  farm  or  home- 
stead, although  disconnected  therewith,  for  the  ordinary 
supply  of  wood  or  timber  for  such  farm  or  homestead. 
Brooks  V.  Bruyn,  18  111  539.  . 

Where  a  party  has  title  or  color  of  title  to  wood  land, 
and  uses  the  land  for  the  purpose  of  obtaining  wood  for 
fuel  or  fencing  for  a  farm  in  the  neighborhood,  under 
claim  of  ownership,  this  will  constitute  possession.  Scott 
V.  Delaney,  87  111.  146. 

T.  M.  EcKLEY,  for  appellee: 

Inasmuch  as  the  payment  of  taxes  under  color  of  title 
operates  to  defeat  the  paramount  and  all  other  titles, 
when  relied  on  the  proof  must  be  clear  and  convincing. 
Such  titles  should  not  be  overcome  by  loose  and  uncer- 
tain testimony  or  upon  mere  conjecture  or  violent  pre- 
sumption.    Eurlbut  V.  Bradford,  109  111.  397. 

It  is  not  enough  that  the  taxes,  have  been  actually 
paid.  They  must  have  been  paid  by  or  on  behalf  of  the 
person  having  color  of  title,  and  the  burden  is  on  the 
party  claiming  under  such  title  to  prove  the  payment  by 
satisfactory  evidence.    Timmons  v.  Kidwelly  138  111.  13. 
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Notice  by  possession  of  the  premises,  to  be  sufficient, 
must  be  of  that  open  and  visible  character  which,  from 
its  nature,  is  calculated  to  apprise  the  wprld  that  the 
property  has  been  appropriated  and  is  occupied;  also 
who  the  occupant  is,  or  from  which  the  occupant  may  be 
readily  ascertained;  and  it  must  be  such  a  use  and  occu- 
pancy as  the  property  is  adapted  to.  It  must  be  of  such 
a  character  as  to  arrest  the  attention  and  put  a  person 
claiming  title  upon  inquiry.    Truesdale  y.Ford,  37  111.  210. 

The  cutting  of  timber  on  unenclosed  wild  lands,  with- 
out anything  to  define  the  extent  of  the  alleged  claim, 
is  not,  alone,  such  evidence  of  ownership  as  to  amount 
to  possession  adverse  to  the  true  owner.  1  Am.  &  Eng. 
Ency.  of  Law,  263,  note,  and  case  cited. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

In  this  action  the  appellant  does  not  seek  to  recover 
as  owner  of  the  paramount  title,  but  claims  to  have  ac- 
quired title  under  section  7  of  the  Limitation  law,  which 
was  section  2  of  the  act  of  1839.  (2  Starr  &  Cur.  Ann. 
Stat.  1547). 

It  is  the  doctrine  of  this  court,  that,  where  a  plaintiff 
in  an  action  of  ejectment  relies  for  his  right  of  recovery 
upon  section  7  of  the  present  Limitation  act  of  this  State, 
he  must  not  only  prove  that  he  had  color  of  title,  and 
that  he  paid  taxes  for  seven  successive  years  upon  the 
premises  while  they  were  vacant  and  unoccupied,  but  he 
must  also  prove,  that,  after  the  lapse  of  the  seven  years, 
he  took  possession  of  the  premises.  {Gage  v.  Hampton,  127 
111.  87;  McCauley  v.  Mahon,  174  id.  384).  Whenever  the  bar 
of  the  statute  has  become  absolute  by  the  payment  of  all 
taxes  legally  assessed  upon  vacant  and  unoccupied  land 
for  seven  successive  years  by  a  person,  having  color  of 
title  thereto  made  in  good  faith,  and  such  person  after- 
wards gets  into  possession  of  the  land  under  such  title, 
he  has  a  title  which  is  just  as  available  for  attacking 
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as  for  defensive  purposes.  The  holder  of  such  title  may 
assert  the  same,  either  as  a  defense,  or  to  regain  his  pos- 
session, if  it  is  invaded. 

In  the  present  case,  the  evidence  shows  that,  on  June 
16,  1864,  a  tax  deed  was  executed  by  the  sheriff  of  Ham- 
ilton county,  conveying  the  property  in  controversy  to 
Aaron  G.  Cloud.  The  proof  tends  to  show,  that  Aaron  6. 
Cloud,  having  this  tax  deed  as  color  of  title,  paid  all  the 
taxes  upon  the  premises  in  question,  while  the  same  were 
vacant  and  unoccupied,  for  some  nine  or  ten  years.  The 
first  payment  of  taxes  by  Cloud  was  made  on  March  29, 
1865,  and  the  last  payment  was  made  on  June  20,  1874. 
No  tax  receipts  were  produced,  showiug  the  payment  of 
taxes,  nor  was  any  oral  evidence  of  such  payment  by  the 
parties,  making  the  same,  produced  at  the  trial.  Cloud 
died  in  1893.  The  payment  of  taxes  was  sought  to  be 
shown  by  entries  upon  the  collector's  books  of  Hamilton 
county  for  the  respective  years,  in  which  the  payments 
were  made.  Counsel  for  appellee  criticises  the  evidence 
in  regard  to  the  payment  of  taxes  as  being  indefinite  and 
uncertain.  The  rule  is,,  that  proof  as  to  the  payment  of 
taxes  under  color  of  title  must  be  clear  and  convincing, 
as  such  payment,  when  relied  upon,  operates  to  defeat 
the  paramount  title.  Paramount  title  should  not  be  over- 
come by  loose  and  uncertain  testimony,  or  by  mere  con- 
jecture, or  by  violent  presumption,  (ffurlbut  v.  Bradfordy 
109  111.  397;  Burns  v.  Edioards,  163  id.  494). 

The  entries  upon  the  collector's  books  do  indicate 
some  indefiniteness  and  uncertainty  as  to  the  description 
of  the  property,  upon  which  the  taxes  were  paid.  It 
seems  to  be  difficult  to  determine,  from  some  of  these  en- 
tries, whether  the  alleged  payments  were  made  upon  the 
property  here  in  controversy,  or  upon  property  in  some 
other  section  and  township  than  section  3  and  township  7. 
But  we  do  not  deem  it  necessary  to  decide  in  this  case, 
that  the  appellant's  proof  in  regard  to  payment  of  taxes 
for  seven  successive  years  was  insufficient  to  establish 
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such  payment.  It  may  be  conceded,  for  the  purposes  of 
this  case,  that  the  evidence  in  regard  to  the  payment  of 
taxes  was  sufficient. 

It  was,  however,  necessary  for  the  plaintiff  to  show, 
that,  after  the  bar  of  the  statute  had  become  complete 
by  the  payment  of  taxes  for  seven  successive  years  upon 
the  land  while  it  was  vacant  and  unoccupied,  the  holder 
of  the  color  of  title  then  took  possession  of  the  land.  The 
plaintiff  was  not  entitled  to  recover,  unless  he  showed 
possession  taken  after  the  previous  accruing  of  the  bar. 
We  do  not  think  that  the  evidence  in  the  record  shows, 
that  such  possession  as  the  statute  contemplates  was 
taken  after  the  lapse  of  the  seven  years. 

There  are  several  well  established  rules  as  to  what 
constitutes  possession,  which  may  be  applied  to  the  facts 
of  this  case  in  order  to  determine  whether  the  acts  of 
possession,  set  up  by  the  appellant,  constituted  such  pos- 
session as  the  law  requires.  The  land  must  be  appropri- 
ated to  individual  use  in  such  a  manner  as  to  apprise 
the  community  or  neighborhood,  that  it  is  in  the  exclu- 
sive use  and  enjoyment  of  the  person  so  appropriating  it. 
The  possession  of  land  may  be  acquired  by  any  use,  which 
clearly  indicates  an  appropriation  by  the  person  who 
claims  to  hold  the  property.  {Gage  v.  Hampton,  supra). 
The  possession  should  be  of  such  open  and  visible  char- 
acter as  to  apprise  the  world,  that  the  property  has  been 
appropriated,  and  is  occupied.  It  must  also  be  of  such 
a  character  as  to  indicate  who  the  occupant  is,  and  it 
must  be  consistent  with  such  use  and  occupancy  as  the 
property  is  suited  for,  or  adapted  to.  The  occupancy 
must  be  exclusive.  If  the  possession  is  only  used  and 
enjoyed  in  common  with  others,  or  the  public  in  general, 
it  cannot  be  regarded  as  hostile  to  other  persons  claiming 
title.  Its  character  must  be  such  as  to  arrest  attention, 
and  put  other  persons  claiming  title  upon  inquiry.  Such 
possession  cannot  be  made  out  by  inference,  but  only  by 
clear  and  positive  proof.     {Truesdale  v.  Ford,  37  111.  210; 
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McClellan  v.  Kellogg,  17  id.  498;  Downing  v.  Mayes,  153  id.  330; 
Davis  V.  Howard,  172  id.  340.)  In  Gage  v.  Hampton,  supra, 
we.  said:  "Possession  of  land  may  be  acquired  and  held 
in  different  modes,  by  enclosure,  by  cultivation,  by  the 
erection  of  buildings,  or  other  improvements,  or,  in  fact, 
by  any  use  that  clearly  indicates  an  appropriation  to 
the  use  of  the  perspn  claiming"  to  hold  the  property." 
{Truesdale  v.  Fcyrd,  37  111.  210). 

Cloud,  the  holder  of  the  color  of  title,  who  paid  taxes 
on  the  land  for  seven  successive  years  while  it  was  vacant 
and  unoccupied,  never  took  possession  at  all.  This  is 
conceded  by  appellant.  In  1875  Cloud  conveyed  the  prem- 
ises to  Quackenbush  and  Duncan,  who,  in  1878,  conveyed 
the  same  to  one  Whitley.  In  the  same  year,  Whitley  con- 
veyed them  to  Luther,  who  conveyed  them  to  one  Hunter 
in  1879.  On  April  27, 1883,  Hunter  conveyed  the  same  to 
Thomas  H.  Travers,  an  uncle  of  the  present  appellant. 
On  July  6,  1883,  Thomas  H.  Travers  conveyed  the  prem 
ises  to  his  nephew,  the  present  appellant,  Ernest  M. 
Travers.  So  far  as  the  record  shows,  no  taxes  were  paid 
upon  the  premises  by  any  of  the  parties  holding  under 
Cloud  from  1875  to  July  6,  4883,  when  the  appellant  ob- 
tained his  deed.  The  proof  is  clear  and  uncontradicted, 
that  down  to  April  27, 1883,  when  Thomas  H.  Travers  ob- 
tained his  deed,  the  premises  were  vacant  and  unoccupied. 
They  were  what  were  known  as  "wild"  or  "swamp"  lands. 

The  testimony  shows,  that,  in  May,  1883,  Thomas  H. 
Travers  made  an  arrangement  with  Thomas  Porter,  who 
lived  about  three-quarters  of  a  mile  from  these  premises, 
by  which  Porter  agreed  to  keep  trespassers  from  cut- 
ting timber  from  the  land,  and,  in  consideration  thereof, 
Thomas  H.  Travers  gave  Thomas  Porter  permission  to 
cut  such  timber  therefrom  as  he  himself  should  want. 
On  one  or  two  occasions  Thomas  Porter  warned  parties, 
trespassing  upon  the  land  by  cutting  timber  therefrom, 
to  cease  doing  so,  saying,  at  the  time,  that  he  was  the 
agent  for  the  owner  of  the  land.     The  proof  also  shows, 
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that,  on  one  occasion,  Thomas  Porter  found  some  ties 
on  the  land,  which  had  been  left  there,  and  hauled  the 
same  away  and  sold  them.  The  proof  further  shows  that 
one  H.  W.  Porter,  a  nephew  of  Thomas  Porter,  was  upon 
one  occasion  employed  by  the  latter  to  cut  some  timber 
on  the  land,  and  saw  it  into  logs,  and  make  rails  and 
posts  and  ties  out  of  the  same.  He  did  so,  and  hauled 
the  posts,  rails  and  ties  away  and  sold  the  same.  The 
testimony,  however,  is  quite  clear,  that  even  these  few 
acts,  performed  in  behalf  of  Thomas  Travers,  and  con- 
sisting" of  sawing  logs,  and  making  posts  and  ties  and 
hauling  the  same  away,  were  performed  in  the  year  1884. 
This  was  after  Thomas  H.  Travers  had  parted  with  his 
title,  which  he  only  held  for  a  little  more  than  two  months, 
to- wit,  from  April  27  to  July  6,  1883. 

The  acts  thus  referred  to,  and  amounting  to  nothing 
more  than  cutting  timber  from  the  land  on  one  or  two 
occasions,  are  the  acts  which  are  urged  upon  our  atten- 
tion as  constituting  possession.  If  the  cutting  of  timber 
in  the  manner  thus  indicated  could  be  held  to  be  such 
possession  as  the  statute  requires,  it  is  quite  clear  that 
it  was  only  done  by,  or  in  behalf  of,  Thomas  H.  Travers; 
and  it  was  so  done  after  Travers  had  deeded  the  property 
to  his  nephew,  the  present  appellant,  and  thereby  ceased 
to  be  the  holder  of  the  color  of  title.  Under  section  7  of 
the  Limitation  act,  possession,  after  the  accruing  of  the 
bar,  must  be  taken  by  the  holder  of  the  color  of  title. 
Color  of  title  and  possession  must  concur  in  the  same 
person.  Section  7  of  the  Limitation  act  provides,  that 
"all  persons  holding  under  such  tax-payer  by  purchase, 
devise,  or  descent,  before  the  seven  years  shall  have  ex- 
pired, and  who  shall  continue  to  pay  the  taxes,  as  afore- 
said, so  as  to  complete  the  payment  of  taxes  for  the  term 
aforesaid,  shall  be  entitled  to  the  benefit  of  this  section." 
(2  Starr  &  Cur.  Stat.  1548).  What  is  said  in  regard  to  sec- 
tion 7  in  Peadro  v.  Carriker,  168  111.  570,  must  be  read  in 
the  light  of  the  clause  thus  quoted  from  said  section  7. 
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But  while  it  may  have  not  been  necessary  for  Cloud,  after 
paying  the  taxes  while  holding  the  color  of  title,  to  take 
possession  of  the  property  himself  in  order  to  secure  the 
benefit  of  the  bar  as  an  attacking  force,  yet  it  was  neces- 
sary for  some  purchaser  from  him,  or  some  grantee  hold- 
ing under  him,  to  take  possession  while  holding  the  color 
of  title.  It  is  not  claimed  that  the  present  appellant  took 
possession.  Possession  is  claimed  to  have  been  taken 
by  Thomas  H.  Travers;  and,  to  be  of  any  avail,  it  must 
have  been  taken  while  he  held  the  color  of  title,  but  such 
was  not  the  fact. 

But,  even  if  the  acts  performed  by  Thomas  H.  Travers, 
which  are  alleged  to  constitute  possession,  had  been  per- 
formed while  he  held  the  color  of  title,  we  do  not  think 
that  they  amounted^to  such  possession  as  the  law  con- 
templates. "The  cutting  of  timber  on  unenclosed  wild 
lands,  without  anything  to  define  the  extent  of  the  al- 
leged claim,  is  not  alone  such  evidence  of  ownership  as 
to  amount  to  ppssession  adverse  to  the  true  owner." 
(1  Am.  &  Eng.  Ency.  of  Law,  p.  263;  Childress  v.  Calloway ^ 
76  Ala.  128;  Clements  v.  Hayes,  id.  280;  Bucks  v.  Mitchell,  78 
id.  61;  Parker  y. Parker,!  Allen,  245;  Hale  v.  Gliddon,  10  N.H. 
297).  The  evidence  is  conclusive,  in  the  case  at  bar,  that 
none  of  the  lands  here  in  controversy  were  ever  enclosed 
by  a  fence  or  otherwise,  or  put  under  cultivation,  nor 
were  any  buildings,  or  other  improvements  of  any  sort, 
erected  thereon  at  any  time  prior  to  1891,  when  the  appel- 
lee herein  acquired  the  paramount  title  to  the  premises 
in  question,  and  took  possession  thereof. 

In  Harms  v.  Kransz,  167  111.  421,  we  said:  "The  mere 
cutting  of  fire -wood  upon  land  occupied  by  other  persons 
and  moving  it  off  do  not  constitute  such  occupation  as 
is  contemplated  by  the  statute.'*  (Drake  v.  Ogden,  128  111. 
603;  Hammond  v.  Carter,  155  id.  579).  We  see  no  difference 
between  the  cutting  of  timber  on  wild  and  swamp  lands 
for  the  purpose  of  using  it  for  fire-wood,  and  cutting  such 
timber  for  the  purpose  of  making  it  into  rails  and  posts 
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and  ties,  where  the  cutting"  is  only  done  upon  one  or  two 
occasions.  In  Harms  v.  Kraiisz,  supra,  we  said,  that,  in 
most  of  the  cases  where  the  cutting  of  timber  upon  land 
had  been  held  to  indicate  an  adverse  possession  thereof, 
there  had  been  improvements  upon  the  land  at  the  time 
such  acts  were  performed;  and  the  case  of  Tucker  v.  Shaw^ 
158  111.  326,  was  instanced  as  a  case,  where,  although  the 
party  claiming  to  be  in  possession  cut  and  hauled  timber 
from  swamp  lands,  and  sold  it  to  others  to  be  converted 
into  rails  and  posts  and  sawed  lumber,  it  yet  appeared 
that  improvements  had  been  made  upon  the  land  by  way 
of  building  a  dwelling,  and  clearing  and  fencing  a  cer- 
tain number  of  acres.  In  the  case  at  bar,  the  premises 
in  question  were  not  only  not  fenced  or  improved  by  the 
erection  of  any  dwelling,  but  no  part  thereof  was  cleared, 
except  so  far  as  the  cutting*  of  timber  on  one  or  two 
occasions  constituted  a  clearing. 

The  lands  in  question  are  described  by  all  the  wit- 
nesses as  having  been  swamp  and  wild  lands,  which  were 
used  by  anybody  in  that  neighborhood  who  needed  or 
desired  timber.  Many  witnesses,  who  lived  in  the  neigh- 
borhood for  years,  and  lived  there  at  the  time  when 
Thomas  H.  Travers  held  his  color  of  title,  say  that  no 
possession  was  taken,  nor  were  any  acts  of  ownership 
performed  by  Travers  or  anybody  else  to  indicate  to  them 
that  the  lands  were  occupied,  or  had  been  appropriated 
by  any  person.  Our  conclusion  is,  that  the  proof  does 
not  show  such  a  possession  as  the  law  requires,  and, 
that,  for  this  reason,  the  decision  of  the  court  below  in 
favor  of  the  defendant  was  .correct.  It  is  unnecessary 
to  pass  any  opinion  upon  the  validity  of  the  title  of  the 
appellee,  who  was  the  defendant  below,  as  it  is  well  set- 
tled^  that  the  plaintiff  in  an  ejectment  suit  must  recover 
upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  the  title  of  his  adversary. 

The  judgment  of  the  circuit  court  of  Hamilton  county 
is  affirmed.  Judgment  affirmed.      . 
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The  Knapp,  Stout  &  Co.  Company 

V. 

Charles  F.  Ross,  Receiver. 
Opinion  filed  October  19, 1899. 

1.  PLEADING! — general  demun^er  should  not  be  sustained  if  part  of  (he 
counts  are  good,  A  general  demurrer  to  a  declaration  containing' 
common  and  special  counts  is  properly  overruled  when  the  common 
counts  are  good,  although  the  special  counts  may  be  bad. 

2.  Appeals  and  ERRORa— judgment  of  Appellate  Court — when  not 
final  and  appealable.  A  judgment  of  the  Appellate  Court  reversing 
the  judgment  of  the  trial  court  and  remanding  the  cause  "for  such 
other  and  further  proceedings  as  to  law  and  justice  shall  apper- 
tain," is  not  a  final  judgment  from  which  an  appeal  will  lie  to  the 
Supreme  Court. 

Boss  V.  Knapp,  Stout  <&  Co.  77  111.  App.  424,  appeal  dismissed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  City 
Court  of  East  St.  Louis;  the  Hon.  B.  H.  Canby,  Judge, 
presiding. 

Wise  &  McNulty,  for  appellant 

C.  W.  Greenfield,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit,  brought  in  the  city 
court  of  East  St.  Louis,  by  the  appellee  against  the  ap- 
pellant. The  declaration  consists  of  seven  special  counts 
and  the  common  counts.  The  defendant  below,  the  ap- 
pellant here,  filed  a  general  demurrer  to  the  declaration. 
The  city  court  sustained  the  demurrer,  and  entered  judg- 
ment for  costs  against  the  plaintiff  below,  who  i&  the 
present  appellee. 

Charles  F.  Ross,  receiver,  etc.,  the  present  appellee, 
took  the  case  by  writ  of  error  to  the  Appellate  Court. 
The  Appellate  Court  reversed  the  judgment  of  the  city 
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court,  and  ordered  that  Charles  F.  Ross,  receiver,  etc., 
plaintiff  in  error  in  the  Appellate  Court  and  appellee 
here,  should  recover  of  Knapp,  Stout  &  Co.  Company, 
defendant  in  error  in  the  Appellate  Court  and  appellant 
here,  the  costs. 

The  present  appeal  is  prosecuted  from  the  judgment 
of  the  Appellate  Court  reversing  the  judgment  of  the  city- 
court,  -which  sustained  the  demurrer  to  the  declaration 
and  dismissed  the  suit  at  the  costs  of  plaintiff  below. 

The  Appellate  Court  took  the  view,  that  the  decla- 
ration filed  in  the  trial  court  set  up  a  good  cause  of 
action,  and  that  the  demurrer  thereto  should  have  been 
overruled.  Upon  one  ground,  if  upon  no  other,  the  judg- 
ment of  the  Appellate  Court,  reversing  the  judgment  of 
the  city  court,  was  correct.  The  declaration  consisted 
of  seven  special  counts  and,  also,  of  the  common  counts; 
and  the  demurrer  was  general,  and  to  the  whole  declara- 
tion, including  both  the  special  counts  and  the  common 
counts.  As  th^  common  counts  were  good,  even  though 
the  special  counts  may  have  been  bad,  the  trial  court 
erred  in  sustaining  the  demurrer  to  the  whole  declaration. 

It  is  well  settled  that,  where  a  declaration  contains 
several  counts,  and  one  of  the  counts  is  good,  a  general 
demurrer  to  the  declaration  will  not  be  sustained,  even 
if  the  other  counts  are  bad.  (Henrickson  v.  Beinback,  33  111. 
299).  On  a  general  demurrer  to  a  declaration  containing 
several  counts,  the  demurrer  must  be  overruled,  if  there 
is  one  good  count.  {Farmers^  and  Merchants*  Ins.  Co.  v.  Menz, 
63  111.  116).  In  Barber  v.  Whitney,  29  111.  439,  we  said:  "This 
declaration  contained  special  and  the  common  counts  in 
the  usual  form.  To  this  declaration  the  defendant  filed 
a  general  demurrer,  which  the  court  overruled,  and  very 
properly.  Even  if  the  special  counts  were  faulty,  the 
common  counts  were  undoubtedly  good,  and,  as  the  de- 
mjirrer  was  to  the  whole  declaration,  there  was  nothing 
which  the  court  could  properly  do  but  overrule  it."  Again, 
in  Nickerson  v.  Sheldon,  33  111.  372,  we  said:    "The  common 
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counts  being  good,  whatever  may  be  the  character  of  the 
special  count,  the  demurrer  had  to  be  overruled." 

It  follows,  that  the  city  court  erred  in  sustaining  the 
demurrer  to  the  declaration,  and  in  not  overruling  it. 
Therefore,  the  judgment  of  the  Appellate  Court  was  tech- 
nically correct  in  reversing  the  judgment  of  the  city  court. 
Counsel,  however,  claim  that  the  question,  presented  by 
the  special  counts  of  the  declaration,  is  of  such  import- 
ance that  the  court  should  pass  upon  it,  notwithstanding 
the  error  committed  by  the  city  court  in  sustaining  the 
demurrer  to  the  whole  declaration.  Even  if  we  were  dis- 
posed to  overlook  the  error  thus  committed,  and  to  con- 
sider the  question  whether  or  not  the  special  counts  of 
the  declaration  presented  a  good  cause  of  action,  the  pres- 
ent appeal  to  this  court  must  be  dismissed  for  the  reason 
hereinafter  stated.  The  result  will  be  the  same  to  the 
present  appellant,  whether  the  judgment  of  the  Appel- 
late Court  is  affirmed,  or  the  present  appeal  is  dismissed. 
The  judgment  of  the  Appellate  Court  will  stand  as  a  judg- 
ment reversing  the  judgment  of  the  city  court  if  the  ap- 
peal from  it  to  this  court  is  dismissed,  and  it  would  equally 
stand  as  such  judgment,  if  this  court  should  affirm  it. 

We  are,  however,  of  the  opinion  that  we  have  no  juris- 
diction to  entertain  the  appeal  from  the  judgment  ren- 
dered by  the  Appellate  Court.  That  judgment  reversed 
the  judgment  of  the  city  court,  and  ordered  that  "the 
cause  be  remanded  to  the  city  court  of  East  St.  Louis  for 
such  other  and  further  proceedings  as  to  law  and  justice 
shall  appertain." 

The  judgment  of  the  Appellate  Court,  which  thus  re- 
verses the  judgment  of  the  trial  court,  and  remands  the 
"cause  for  such  other  and  further  proceedings  as  to  law 
and  justice  shall  appertain,"  is  not  a  final  judgment;  nor 
is  it  such  a  judgment  that  no  further  proceedings  can 
be  had  in  the  court  below  except  to  carry  into  effect  tjie 
mandate  of  the  Appellate  Court.  There  is  no  appeal  from 
a  judgment  of  this  character  to  the  Supreme  Court  of  the 
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State.  Where  the  judgment  of  the  circuit  court  is  by  the 
Appellate  Court  "reversed,  and  the  cause  remanded  to 
the  circuit  court  for  such  other  and  further  proceedings 
as  to  law  and  justice  shall  appertain,"  no  appeal  lies 
from  the  Appellate  Court  to  the  Supreme  Court  to  review 
such  judgment  of  the  Appellate  Court,  it  being  in  no  sense 
a  final  judgment.  {BiLck  v.  County  of  Hamilton,  99  111.  507; 
Anderson  v.  Fruitt,  108  id.  378;  Trustees  of  Schools  v.  Potter y 
id.  433;  Fanning  y,  Bogerson,  142  id.  478;  Henningv.Eldridge^ 
146  id.  305;  Oade  v.  Forest  Glen  Brick  Co.  158  id.  39).  In 
Eenning  v.  Eld/ridge,  supra,  we  said:  "When  the  judgment 
of  an  inferior  court  is  reversed,  and  the  cause  remanded 
for  other  and  further  proceedings  as  to  law  and  justice 
shall  appertain — that  is,  remanded  generally — the  judg- 
'  ment  of  the  Appellate  Court  is  not  a  final  judgment, 'from 
which  an  appeal  or  writ  of  error  will  lie  to  this  court." 
It  is  manif-est  that,  when  the  judgment  was  reversed  by 
the  Appellate  Court  and  the  cause  was  remanded  to  the 
trial  court,  it  would  be  the  duty  of  the  trial  court,  upon 
the  re-instatement  of  the  cause  therein,  to  overrule  the 
demurrer  to  the  declaration;  and  in  that  case,  the  de- 
fendant below,  the  present  appellant,  could  either  stand 
by  its  demurrer  and  let  judgment  go  against  it,  pr  plead 
to  the  declaration,  and  go  to  trial  upon  the  merits.  In 
either  case,  something  more  remains  to  be  done  by  the 
lower  court,  than  merely  to  carry  into  effect  the  judgment 
or  mandate  of  the  Appellate  Court.  Necessarily,  there- 
fore, the  judgment  of  the  Appellate  Court  was  not  such 
a  final  judgment  as  that  the  appeal  would  lie  from  it  to 
this  court.  Accordingly,  the  present  appeal  is  dismissed 
for  want  of  jurisdiction  in  this  court  to  entertain  it. 

Appeal  dismissed. 
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The  City  of  Alton 

V. 

Benjamin  Fishback,  Exr. 

1181      896 

|?1?U^'^^  Opinion  filed  October  16, 1899. 

181      896) 

200    ^515|  1.  Vj^ktb— under  (he  Eevised  Statutes  of  1845  each  proprietor  tccw  re- 

quired to  acknowledge  plat.  An  attempted  dedication  of  land  to  a  city 
under  the  Revised  Statutes  of  1345  (chap.  25,  p.  115,)  is  ineffectual 
when  the  plat  was  not  personally  acknowledg"ed  by  each  of  the  pro- 
prietors, in  accordance  with  section  20  of  such  act. 

2.  Dedication— ic?ien  absence  of  consent  of  mortgagee  vUiaies  dedica- 
Hon,  A  dedication  of  property  by  a  mortgagor  for  a  public  use, 
without  the  co-operation  or  consent  of  the  mortgagee,  fails  where 
the  latter  acquires  title  to  the  premises  upon  foreclosure. 

3.  Estoppel— «?/^  oiorSer  is  not  estopped  to  deny  validity  of  statutory 
dedication.    The  owner  of  lanij  is  not  estopped  to  deny  the  validity  ( 
of  a  statutory  dedication  for  highway  purposes  by  the  acts  of  those 

'  from  whom  she  derived  title,  when  they  did  not  consent  to  the  plat- 

ting of  the  street  or  recognize  it  as  platted,  although  they  made 
a  common  law  dedication  of  a  highway,  which  did  not  include  the 
strip  in  controversy,  which  was  not  accepted  or  opened  by  the  city. 

4.  Damages— wrdice  of$100  in  trespass  againsi  city  for  removing  fence 
held  not  excessive.  •  Damages  of  $100  awarded  a  property  owner  for 
trespass  are  not  excessive,  where  sixty  feet  of  his  fence  was  taken 
down  by  the  city  and  a  sidewalk  constructed  three  and  one-half  feet 
within  its  line,  to  the  injury  of  trees  and  the  grounds. 

Writ  of  Error  to  the  Circuit  Court  of  Madison 
county;  the  Hon.  William  Hartzell,  Judge,  presiding. 

L.  D.  Yager,  and  Henry  S.  Baker,  for  plaintiff  in 
error. 

DuNNEGAN  &  Leverett,  for  defendant  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  action  of  trespass  brought  by  Mrs.  Ottillia 
H.  Fishback  in  the  Madison  circuit  court,  against  the 
city  of  Alton.  The  injury  complained  of  is  the  tearing 
down  and  removal  of  her  fence,  destroying  trees  and  dig- 
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ging  up  her  grounds.  A  trial  was  had  by  jury  upon  the 
pleas  of  not  guilty  and  liberum  tenementumy  resulting  in  a 
judgment  for  the  plaintiff  for  $100  and  costs  of  suit.  To 
reverse  that  judgment  this  writ  of  error  is  prosecuted. 

There  is  no  substantial  controversy  between  the  par- 
ties as  to  the  facts.  The  plaintiff  is  the  owner  of  lands 
bordering  on  the  east  side  of  Washington  street,  in  the 
city  of  Alton,  which  city  by  ordinance  had  provided  for 
laying  a  sidewalk  in  front  of  her  property.  The  con- 
tractor putting  down  the  walk,  acting  under  the  direc- 
tion of  the  city  engineer,  determined  that  her  fence  was 
in  the  street,  and  having  notified  her  husband  to  remove 
it,  and  it  not  being  done,  he,  the  contractor,  took  down 
some  sixty  feet  of  the  fence  and  placed  the  sidewalk 
about  three  and  a  half  feet  upon  the  land  which  had  been 
enclosed  by  the  fence. 

Under  its  plea  of  liberum  tenementum  the  city  insisted 
upon  the  trial,  and  now  contends,  that  the  locus  in  quo 
was  a  part  of  the  public  street,  and  therefore  it  legally 
tore  down  and  removed  the  fence.  It  is  admitted  by  the 
brief  and  argument  in  this  case  that  plaintiff  made  out  a 
prima  facie  case  against  the  defendant,  and  if  the  side- 
walk was  not  built  within  the  limits  of  Washington  street 
the  trespass  was  committed  as  alleged,  and  it  is  said  "the 
ultimate  question,  therefore,  before  this  court  is,  was  the 
sidewalk  laid  within  the  limits  of  Washington  street." 

It  is  shown  by  the  evidence  on  behalf  of  plaintiff,  and 
not  questioned  by  the  defendant,  that  the  fence  taken 
down  and  removed  had  been  in  that  place  for  more  than 
thirty  years,  and  there  is  no  claim  that  the  strip  of 
ground  enclosed  by  that  fence  had  ever  been  actually 
used  as  a  part  of  the  street.  The  city,  in  support  of  its 
plea  that  it  was  legally  a  part  of  the  street,  relies  solely 
upon  a  dedication  by  William  Manning,  John  Higham 
and  Robert  Smith,  platting  an  addition  to  Alton.  That 
plat,  which  was  introduced  in  evidence,  purports  to  have 
been  made  by  these  parties  November  20,  1835.     It  is 
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conceded  that  prior  to  that  time  William  Manning  had 
executed  and  delivered  a  mortgage  upon  his  part  of  the 
land  to  one  Russell,  which  was  in  force  at  the  time  of 
the  addition,  and  that  Russell  was  neither  a  party  to  nor 
consented  to  the  dedication,  but  that  he  afterwards  fore- 
closed his  mortgage  and  acquired  title  thereby  to  the 
premises,  a  part  of  which  is  the  strip  here  in  controversy. 
The  attempted  dedication  was  made  under  the  statute 
then  in  force,  found  in  the  Revised  Statutes  of  1845. 
(Chap.  25,  p.  115.)  Section  17  of  that  statute  provides 
that  in  making  the  plat  or  map  the  parties  shall  cause 
the  premises  to  be  surveyed  by  the  county  surveyor  (if 
there  be  one)  of  the  county  in  which  the  town  or  addition 
is  situated,  and  if  not,  then  by  the  county  surveyor  of 
an  adjacent  county.  The  only  certificate  attached  to 
the  plat  offered  in  evidence  is  signed  "Deniah  Robinson, 
S.  M.  C,  by  Joseph  Burnap,  deputy." 

It  is  objected  on  the  part  of  defendant  in  error  that 
there  is  nothing  here  to  show  that  the  certificate  was 
made  by  the  county  surveyor  of  any  county.  If  this 
were  the  only  objection  to  the  validity  of  the  plat  we 
might  indulge  the  presumption  that  the  letters  follow- 
ing the  name  of  Robinson  mean  "surveyor  of  Madison 
county,"  as  is  claimed  by  counsel  for  plaintiff  in  error. 
But  a  more  substantial,  and,  we  think,  fatal,  objection  to 
the  plat  is  found  in  the  fact  that  the  certificate  of  ac- 
knowledgment attached  thereto  shows  that  William  Man- 
ning, Jr.,  one  of  the  proprietors,  did  not  acknowledge  the 
same,  the  certificate  being, "William  Manning,  Jr.,  by  Rob- 
ert Smith,  his  attorney,"  etc.  The  statute  above  referred 
to  (section  20)  provides  that  "before  offering  such  plat  or 
map  for  record  the  parties  making  the  same  shall  ac- 
knowledge it,"  etc.,  and  we  have  held  that  unless  that 
acknowledgment  is  made  by  the  party  or  parties  in  their 
own  proper  person  the  plat  is  invalid.  (Oosselin  v.  City  of 
Chicago,  103  111.  623,  followed  by  Earll  v.  City  of  Chicago, 
136  111.  277.)    It  is,  in  fact,  conceded  that  if  this  plat  had 
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been  made  by  Williaoj  Manning,  Jr.,  alone,  the  objection 
to  the  acknowledgment  would  be  fatal;  but  an  attempt 
is  made  to  escape  that  conclusion  by  urging  that  inas- 
much as  the  plat  is  made  by  three  parties,  the  other  two 
properly  acknowledging  it,  the  defect  as  to  Manning  is 
cured.  This  position  is  wholly  untenable.  The  act  of 
dedication  was  the  joint  act  of  the  three  parties,  and  to 
be  valid  as  a  transfer  of  their  title  it  must  have  been  exe- 
cuted in  conformity  with  the  requirements  of  the  statute 
by  each  of  them.  Again,  it  is  clear  that  the  attempted 
dedication  upon  the  part  of  William  Manning,  without 
the  co-operation  or  consent  of  his  mortgagee,  Russell, 
was  invalid.  We  said  in  Gridley  v.  Hopkins,  84  111.  528: 
"A  dedication  of  property  for  public  use  is  in  the  nature 
of  a  conveyance  for  the  purposes  of  the  use,  but  a  person 
can  convey  or  donate  no  more  or  greater  title  than  he 
holds.  If  he  has  no  title  or  his  title  is  conditional,  and 
it  fails,  the  dedication  fails.'  This  language  was  quoted 
with  approval  in  Elson  v.  Comstock,  150  111.  303. 

It  is  contended  that,  notwithstanding  this  defect  upon 
the  face  of  the  proceeding,  plaintiff  below  was  estopped 
to  deny  the  validity  of  the  statutory  dedication  by  the 
acts  of  the  mortgagee  and  his  grantee,  her  father,  from 
whom  she  derived  title;  and  for  this  position  reliance  is 
placed  upon  the  case  of  Smith  v.  Heath,  102  111.  130.  The 
facts  of  that  case  bear  no  resemblance  to  those  in  the 
case  at  bar.  Here  there  was  no  consent  on  the  part  of 
the  mortgagee  that  the  property  might  be  platted,  nor 
did  the  conveyance  to  plaintiff's  father,  made  in  pursu- 
ance of  the  decree  of  foreclosure,  in  any  way  refer  to 
Washington  street  or  the  alleged  plat.  Nor  is  there  any 
evidence  of  aflBrmative  acts  on  the  part  of  plaintiff  or 
her  father  from  which  it  can  be  said  they  recognized  the 
street  as  platted.  There  was  doubtless  a  good  common 
law  dedication  on  the  part  of  the  father,  but  that  dedi- 
cation did  not  extend  to  or  include  the  strip  of  land  here 
in  controversy.     On  the  contrary,  it  was  never  open. to 
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public  travel,  much  less  accepted  .by  the  city  and  used 
as  a  part  of  the  street. 

We  think  the  city  wholly  failed  to  make  out  the  de- 
fense that  the  plaintiff's  fence,  and  the  ground  taken  by 
the  city  for  a  sidewalk,  were  a  part  of  the  public  street. 
We  are  also  of  the  opinion  that  there  is  no  substantial 
ground  for  the  insistence  that  the  damages  awarded  by 
the  jury  were  excessive.  No  complaint  whatever  is  made 
of  the  rulings  of  the  trial  court  upon  the  admission  or 
exclusion  of  evidence  or  in  giving  or  refusing  instruc- 
tions. The  damages  awarded  were  authorized  by  the 
proofs. 

On  the  whole  record  we  find  no  reversible  error,  and 
the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Carl  Nieman  et  al. 

V. 

WiLHELMINA  SCHNITKER. 

Opinion  filed  October  16y  1899. 

1.  Evidence— /ormer  similar  mils  are  admissible  on  contssl  on  que»- 
tion  of  sanity.  Former  wills,  made  when  the  testator's  sanity  was 
not  questioned,  which  dispose  of  the  testator's  property  in  substan- 
tially the  same  way  as  the  contested  will,  are  competent  evidence 
on  the  question  of  testamentary  capacity;  and  proof  of  the  testa- 
tor's sanity  when  executing  such  former  wills  is  also  competent. 

2.  iNSTRuariONS — instruction  as  to  the  weight  of  testimony  is  erroneous. 
An  instruction  which  impliedly  suggests  to  the  jury  that  some  other 
witness  had  a  better  opportunity  of  observing  the  deceased  than 
the  subscribing  witnesses  to  a  will,  and  that  his  testimony  is  enti- 
tled to  greater  weight,  invades  the  province  of  the  jury. 

3.  Wills— parfioZ  ujisoundness  of  mind  does  not  necessarily  destroy 
testamentary  capacity.  Feebleness  or  partial  unsoundness  of  mind 
does  not  deprive  a  person  of  testamentary  capacity,  if  he  knows 
and  understands  what  disposition  he  desires  to  make  of  his  prop- 
erty and  upon  whom  he  will  bestow  his  bounty. 
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4.  Same — instructions  on  question  of  insanity  should  be  based  on  the  evi- 
dence. An  instruction  that  if  the  will  offered  for  probate  was  made 
under  the  influence  of  partial  insanity  it  is  invalid  is  misleading, 
in  the  absence  of  any  evidence  upon  which  to  found  it. 

6.  SAMEr^nstruction  in  will  contest  ?ield  to  be  erroneous.  On  a  will 
contest  an  instruction  that  a  testator  may  have  upon  some  sub- 
jects, and  even  generally,  mind,  memory  and  sense  to  know  and 
comprehend  ordinary  transactions,  and  yet  be  of  unsound  mind  uj)- 
on  the  subject  of  those ^who  would  naturally  be  the  objects  of  his 
bounty  and  of  what  would  be  a  reasonable  and  proper  disposition  of  his 
property  as  to  them,  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Washington  county; 
the  Hon.  B.  R.  Burroughs,  Judge,  presiding. 

James  A.  Watts,  for  appellants. 

Charles  T.  Moore,  P.  P.  Tscharner,  and  P.  M.  Ver- 
NOR,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  will  of  Henry  Nieman  was  admitted  to  probate 
in  the  county  court  of  Washington  county  on  the  6th  day 
of  August,  1898,  and  on  the  28th  day  of  September,  1898, 
this  bill  was  filed  to  contest  the  validity  of  the  will,  on 
the  sole  ground,  as  alleged  in  the  bill,  of  want  of  testa- 
mentary capacity. 

The  evidence  shows  that  on  May  24, 1898,  the  testator 
made  his  will,  which  was  duly  witnessed  by  Prof.  Pass- 
bender  and  Pred  Hoffman,  who  testified  that  at  the  time 
of  the  execution  he  was  of  sound  and  disposing  mind. 
The  evidence  shows  that  the  town  assessor  called  on  him 
the  same  day,  and  the  testator  made  his  personal  prop- 
erty schedule, — i.  e.,  the  schedule  of  his  individual  prop- 
erty and  of  property  held  by  him  as  guardian, — giving  a 
description  and  statement 'of  the  property  from  recollec- 
tion. Some  twelve  witnesses  who  saw  the  testator  be- 
fore and  after  this  will  was  signed,  within  a  short  time 
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of  that  event,  and  who  had  known  him  for  a  number  of 
years,  testified  to  having  conversations  with  him  and  of 
observing  his  manner  and  condition,  and  their  evidence 
tends  to  show  that  he  was  of  sound  and  disposing  mind. 
On  the  29th  day  of  May  he  took  the  sacrament,  and  the 
preacher  who  administered  the  sacrament  testified  that 
he  would  not  take  part  in  that  religious  ordinance  with 
one  not  of  sound  mind;  that  he  conversed  with  the  tes- 
tator for  the  purpose  of  learning  of  his  condition  of  mind, 
and  states  that  in  his  opinion  he  was  of  sound  mind. 
Another  witness  testifies  that  ten  days  before  the  execu- 
tion of  the  will  the  testator  stated  that  he  intended  to 
will  the  appellants  here  just  what  he  did  give  to  them. 
Six  or  seven  witnesses  called  by  the  contestant,  among 
them  the  attending  physician,  testify  that  about  the  time 
of  the  execution  of  the  will  they  had  conversations  with 
and  observed  the  condition  of  the  testator,  and  that  in 
their  opinion  he  was  not  of  sound  mind.  Others  called  by 
the  contestant,  who  shortly  prior  and  shortly  after  the 
execution  of  the  will  conversed  with  the  testator,  testify 
that  at  times  he  knew  and  at  other  times  he  did  not  know 
of  what  he  was  speaking.  Other  witnesses  were  called 
both  by  proponents  and  contestant,  who  testified  to  cer- 
tain acts  and  conversations  with  the  testator,  both  prior 
and  subsequent  to  the  execution  of  the  will,  but  expressed 
no  opinion  as  to  the  soundness  or  unsoundness  of  his 
mind.  Without  expressing  any  opinion  as  to  the  weight 
of  evidence  in  this  case,  it  is  sufficient  to  say  that  the 
evidence  is  sharply  conflicting. 

TJie  testator,  at  the  time  of  his  death,  on  June  19, 1898, 
was  about  seventy-nine  years  of  age.  He  had  made  three 
or  more  wills, — one  of  date  August  17,  1897,  one  of  date 
April  23,  1898,  and  the  one  sought  to  be  contested.  May 
24, 1898.  The  two  former  wills  were  offered  in  evidence 
and  were  objected  to  by  the  contestant  and  the  objec- 
tions were  sustained,  to  which  the  proponents  excepted. 
Numerous  instructions  were  submitted  to  the  jury  on 
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behalf  of  contestant  and  proponents,  to  which,  respec- 
tively, exceptions  were  taken.  The  jury  found  that  the 
instrument  purporting  to  be  the  last  will  of  Henry  Nie- 
man  was  not  his  last  will  and  testament,  and  the  court 
entered  a  decree  accordingly.  Error  is  assig'ned  to  the 
admission  and  exclusion  of  evidence,  in  g'iving"  and  refus- 
ing instructions,  in  entering  the  decree  and  overruling 
the  motion  for  a  new  trial,  etc. 

Prom  what  appears  in  this  record  we  are  compelled 
to  reverse  this  decree,  and  inasmuch  as  the  case  must 
go  before  another  jury  we  refrain  from  expressing  any 
opinion  on  the  evidence  and  as  to  which  side  has  a  pre- 
ponderance. 

The  declarations  and  statements  of  a  testator,  made, 
both  or  either,  before  or  after  the  execution  of  his  will, 
may  be  proved  for  the  purpose  of  showing  his  mental 
condition  at  the  time  of  the  execution  of  the  will.  {Craig 
v.  Southard,  148  111.  37;  Peteflsh  v.  Becker,  176  id.  448;  Hill 
V.  Bahms,  158  id.  314;  Taylor  v.  Pegram,  151  id.  106.)  And 
where  the  testator  has  made  previous  wills,  his  declara- 
tions and  statements  made  about  the  time  of  the  execu- 
tion of  those  former  wills,  upon  the  subject  of  or  manner 
in  which  he  had  therein  disposed  of  his  property,  have 
been  held  to  be  competent  evidence.  (Taylor  v.  Pegram, 
supra.)  Where  a  previous  will  has  been  made  at  a  time 
when  the  soundness  of  mind  of  the  testator  is  unques- 
tioned, and  the  disposition  of  property  as  made  by  such 
previous  will  is  approximately  the  same  as  made  by  a 
will  sought  to  be  contested  on  the  ground  of  unsoundness 
of  mind,  such  previous  will  so  approximately  disposing 
of  property  when  such  soundness  of  mind  is  unquestioned 
is  the  strongest  character  of  evidence  to  show  a  condition 
of  soundness  of  mind  at  the  time  the  contested  will  was 
made.  The  wills  sought  to  be  offered  in  evidence,  ob- 
jections to  which  were  sustained  by  the  court,  approxi- 
mately disposed  of  the  property  of  the  testator  in  the 
same  way  as  the  contested  will,  and  the  declarations  of 
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the  testator  made  prior  to  the  execution  of  the  contested 
will  show  a  purposed  change  of  the  will  for  the  correc- 
tion of  minor  errors  and  mistakes  appearing  in  the  will. 
Such  former  wills  are  a  stronger  character  of  evidence 
than  the  mere  declarations  and  statements  of  a  testator, 
made  at  about  the  time  of  their  execution,  as  to  their 
contents  and  as  to  their  purpose,  depending  on  the  mere 
recollection  of  witnesses.  The  condition  of  mind  of  the 
testator  at  the  time  of  making  such  former  wills  might 
be  properly  proved,  and  when  such  evidence  shows  him 
to  have  been  of  sound  mind  at  that  time,  and  where  there 
has  been  but  slight  change  in  the  disposition  of  his  prop- 
erty under  the  former  wills  and  under  the  contested  will, 
such  former  wills  furnish  exceedingly  strong  evidence  of 
the  mental  soundness  of  the  testator  at  the  time  of  the 
execution  of  the  contested  will.  Proof  of  the  mental 
soundness  of  the  testator  at  the  time  of  the  execution  of 
such  former  wills  was  competent  evidence,  as  were  also 
the  wills  themselves.  The  court  erred  in  excluding  tes- 
timony as  to  the  mental  soundness  of  the  testator  at  the 
time  of  the  execution  of  such  former  will,  and  in  exclud- 
ing the  wills  themselves. 

The  first  instruction  given  for  the  contestant  was  to 
the  effect  that  the  mere  fact  that  a  person  is  a  subscrib- 
ing witness  to  a  will  does  not  entitle  his  opinion  as  to 
the  competency  of  the  testator  to  execute  the  same,  to 
any  more  weight  than  the  opinion  of  any  other  witness 
equally  credible  and  intelligent  and  with  equal  oppor- 
tunities of  judging,  and  "his  testimony  may  not  be  enti- 
tled to  as  much  weight  as  that  of  some  other  witness 
who  had  better  opportunities  of  observing  the  deceased 
at  or  about  the  time  the  will  was  executed."  There  is 
nothing  in  the  record  showing  that  any  other  witness 
than  the  subscribing  witnesses  was  present  at  the  time  of 
the  execution  of  the  will,  nor  is  there  evidence  showing 
there  were  other  witnesses  who  had  better  opportunities 
of  observing  the  deceased  at  that  time.     The  question 
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of  the  weight  of  the  testimony  of  the  witnesses  is  a 
question  to  be  determined  by  the  jury,  and  their  province 
should  not  be  invaded  by  the  court,  as  is  done  by  this  in- 
struction, where  it  is  stated  that  the  testimony  of  the  sub- 
scribing witnesses  is  not  entitled  to  as  much  weight  as 
that  of  some  other  witness  who  had  better  opportunities 
of  observing  the  deceased.  Whether  there  were  any  other 
witnesses  who  had  better  opportunities- of  observing  the 
deceased,  and  the  weight  of  their  testimony,  were  both 
questions  for  the  jury , and  not  for  the  court,  and  this  in- 
struction impliedly  suggests  to  the  jury  that  some  other 
witness  or  witnesses  had  better  opportunity  of  observing 
the  deceased  than  the  subscribing  witnesses.  It  was  er- 
ror to  give  this  instruction.  Brown  v.  Biggin,  94  111.  560. 

It  was  error  to  give  the  fourth  instruction  for  con- 
testant, which  is  as  follows: 

"Unsoundness  of  mind  embraces  every  species  of  men- 
tal incapacity,  from  raging  mania  to  that  delicate  and 
extreme  feebleness  of  mind  which  approaches  near  and 
degenerates  into  unconsciousness." 

The  mind  of  a  testator  may  be  affected  in  a  degree 
and  may  be  in  a  partial  sense  unsound,  but,  as  a  mat- 
ter of  law,  that  alone  would  not  incapacitate  him  from 
making  a  valid  will  if  he  yet  possesses  the  capacity  to 
know  and  understand  what  disposition  he  will  make  of 
his  property  and  upon  whom  he  will  bestow  liis  bounty. 
(Freeman  v.  Easly,  117  111.  317.)  The  instruction  as  given 
would  take  away  from  a  testator  who  is  feeble  from  sick- 
ness but  who  possesses  capacity  to  know  and  understand 
what  disposition  he  desires  to  make  of  his  property,  the 
right  to  do  so  as  a  matter  of  law,  if  every  species  of 
mental  incapacity,  from  raging  mania  to  delicate  and 
extreme  feebleness  of  mind  which  approaches  near  to 
and  degenerates  into  unconsciousness,  constitutes  want 
of  testamentary  capacity.  The  instruction  ignores  the 
extent  of  the  unsoundness  of  mind,  because,  in  effect,  it 
.    states  "every  species  of  mental  incapacity"  is  embraced 
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in  the  term  '^unsoundness  of  mind."  This  states  the  rule 
of  law  broader  than  warranted  by  the  authorities  of  this 
State.     It  was  error  to  give  this  instruction. 

The  fifth  instruction  given  for  the  contestant  was  as 
follows: 

"The  law  recognizes  the  difference  between  general 
and  partial  insanity,  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  will  offered  was  made  under  the  influence 
of  partial  insanity  and  is  the  product  of  it,  it  is  as  in- 
valid as  if  made  under  the  effects  of  insanity  ever  so 
general." 

There  was  no  evidence  in  the  record  tending  to  show 
that  there  existed  any  delusion  in  the  mind  of  the  testa- 
tor as  to  any  particular  matter  or  a  mania  on  any  par- 
ticular subject.  The  evidence  can  only  be  considered  as 
presenting  the  question  as  to  whether  the  condition  of 
mind  was  occasioned  by  senility  or  softening  of  the  brain. 
The  instruction  suggests  what  was  not  suggested  by  the 
evidence, — that  the  will  offered  was  made  under  the  in- 
fluence of  partial  insanity, — and  in  this  respect  the  in- 
struction was  misleading.  As  held  in  Chambers  v.  People, 
105  111.  409  (on  p.  418):  "The  fact  that  the  court  assumes 
to  state  the  law  applicable  to  particular  states  of  ca^e 
is  of  itself  an  assumption  that  those  states  of  case  exist, 
for  it  is  not  to  be  presumed  a  court  would  give  the  law 
to  a  jury  While  trying  a  case,  with  reference  to  questions 
•  not  believed  to  be  before  them."  In  the  absence  of  evi- 
dence as  to  any  delusion  or  mania  there  was  no  basis  on 
which  the  jury  could  find  that  the  will  was  made  under 
the  evidence  of  partial  insanity,  and  it  was  ^rror  to  give 
this  instruction. 

The  seventh  instruction  given  for  the  contestant  is 
as  follows: 

"That  a  person  may  have  upon  some  subjects,  and  even 
generally,  mind  and  memory  and  sense  to  know  and  com- 
prehend ordinary  transactions,  and  yet  upon  the  subject 
of  those  who  would  naturally  be  the  objects  of  his  care 
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and  bounty,  and  of  a  reasonable  and  proper  disposition 
as  to  them  of  his  estate,  he  may  be  of  unsound  mind," 

It  is  not  the  province  of  the  jury  to  determine  whether 
the  will  is  a  just,  wise  and  proper  disposition  of  the  tes- 
tator's property.  {Carpenter  v.  Calvert,  83  111.  62.)  In  Free- 
man V.  Easly,  supra,  this  court  said  (p.  321):  "In  this  case 
the  testator  suffered  greatly  from  severe  bodily  disease, 
and  no  doubt  his  mind  was  affected  to  a  degree  it  might 
be,  at  least  in  a  partial  sense,  unsound;  but  the  jury 
should  not,  for  that  reason  alone,  be  told,  as  a  matter  of 
law,  that  would  inca,pacitate  him  to  make  a  valid  will. 
That  would  be  to  state  the  rule  of  law  on  this  subject 
broader  than  the  authorities  in  this  and  other  States  will 
warrant.  *  *  *  It  accords  with  common  observation 
that  in  contests  concerning  wills,  where  the  testator  has 
made,  or  has  seemingly  made,  an  unequal  or  inequitable 
disposition  of  his  property  among  those  occupying  the 
same  relation  to  him,  by  consanguinity  or  otherwise,  there 
is  a  disposition  in  most  minds  to  seek  for  a  cause  for  hold- 
ing the  will  invalid.  The  inclination  in  this  direction 
that  is  found  to  exist  in  the  minds  of  most,  if  not  all, 
jurors,  cannot  always  be  controlled  by  instructing  them 
there  is  no  law  requiring  a  testator,  nor  is  he  bound, 
to  devise  his  property  equitably  or  in  equal  proportions 
among  his  heirs.  Of  course,  the  law  is  he  may  make  such 
disposition  of  his  property  as  he  sees  fit,  and  he  may 
bestow  his  bounty  where  he  wishes,  either  upon  his  heirs 
or  others.  While  this  is  undoubtedly  the  law,  the  com- 
mon mind  is  disinclined  to  recognize  it,  and  jurors  will 
too  frequently  seize  upon  any  pretext  for  finding  a  ver- 
dict in  accordance  with  what  they  regard  as  natural  jus- 
tice." This  instruction  is  much  more  vicious  than  the  one 
to  which  the  foregoing  language  was  applied,  and  is,  of 
itself,  sufficient  on  which  to  base  a  reversal  of  this  case. 

For  the  errors  indicated  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Eeversed  and  remanded. 
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,«,  ^^,  Frank  Ervington 

lol     408 

184    340{  f;. 

The  People  op  the  State  op  Illinois. 

Opinion  fled  October  19^  1899. 

Indictment— an  indictment  for  felony  must  charge  ''felonious^  intent. 
An  indictment  for  an  assault  with  intent  to  murder  is  insufficient 
where  it  fails  to  charge  that  the  assault  was  made  feloniously. 

Writ  op  Error  to  the  Circuit  Court  of  Champaig^n 
county;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 

F.  M.  Green  &  Son,  for  plaintiff  in  error. 

E.  C.  Akin,  Attorney  General,  and  A.  J.  Miller, 
State's  Attorney,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error,  Frank  Ervington,  was  indicted 
by  the  grand  jury  of  Champaign  county  for  an  assault 
with  intent  to  murder.  The  indictment  contained  two 
counts.  In  the  first  it  was  charged  "that  Frank  Erving- 
ton, late  of  said  county  and  State,  on  the  tenth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-eight,  at  and  in  the  county  and  State  afore- 
said, with  a  deadly  weapon,  a  knife,  which  the  said  Frank 
Ervington  held  in  his  hand,  did  unlawfully  and  willfully 
make  an  assault  in  and  upon  John  Scott,  in  the  peace 
of  the  people  then  and  there  being,  with  an  intent  then 
and  there  unlawfully,  willfully  and  maliciously  to  murder 
him,  the  said  John  Scott,  a  human  being,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  People  of  the  State 
of  Illinois."  In  the  second  count  it  was  charged  "that 
Frank  Ervington,  late  of  the  county  of  Champaign  and 
State  aforesaid,  on  the  tenth  day  of  May,  in  the  year  of 
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our  Lord  one  thousand  eight  hundred  and  ninety- eight, 
at  and  in  the  county  aforesaid,  with  a  deadly  weapon,  a 
knife,  which  the  said  Frank  Ervington  held  in  his  hand, 
did  unlawfully  and  willfully  make  an  assault  in  and  upon 
John  Scott,  in  the  peace  of  the  people  then  and  there 
being,  with  an  intent  then  and  there  unlawfully,  willfully 
and  maliciously  to  murder  him,  the  said  John  Scott,  a 
human  being,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  sa,id  People  of  the  State  of  Illinois."  On  the 
trial  the  defendant  was  found  guilty  as  charged  in  the 
indictment.  The  court  overruled  a  motion  for  a  new  trial 
and  in  arrest  of  judgment,  and  sentenced  the  defendant 
to  the  penitentiary. 

On  the  motion  in  arrest  of  judgment  the  plaintiff  in 
error  assigned  as  a  ground  for  the  motion  that  the  indict- 
ment, and  each  and  every  count  therein,  is  insuflBcient  in 
law,  and  fails  to  substantially  charge  the  defendant  with 
the  crime  of  assault  with  intent  to  commit  murder,  in 
words  sufficient  in  law.  The  specific  objection  urged  to 
the  indictment  is,  that  it  contains  no  allegation  that  the 
assault  upon  John  Scott  was  made  feloniously.  At  an 
early  day  in  this  State  the  question  presented  arose  in 
Curtis  V.  People,  1  Scam.  285,  and  the  court  held  that  in  an 
indictment  for  an  assault  with  intent  to  murder,  like  the 
indictment  here'involved,  it  was  necessary  to  charge  that 
the  act  was  feloniously  done.  In  the  decision  of  the  ques- 
tipn  it  was  said:  "Curtis  was  indicted  for  an  assault  with 
intent,  of  his  malice  aforethought,  to  kill  and  murder, 
but  the  indictment  does  not  charge  the  act  to  have  been 
done  feloniously.  *  *  *  The  only  point  necessary  to  be 
decided  is  whether  the  indictment  is  sufficient.  In  the 
case  of  Curtis  v.  People,  Breese,  256,  this  very  point  was 
made,  and  it  was  held  that  it  was  necessary  'that  the  in- 
tent should  not  only  be  charged  to  be  in  itself  malicious 
and  unlawful,  but  that  the  felonious  design  and  extent  of 
the  crime  intended  to  be  perpetrated  should  be  distinctly 
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set  forth,  otherwise  the  inference  would  be  that  the  as- 
sault might  be  excusable  or  justifiable.'  For  this  defect 
in  the  indictment  the  judgment  below  must  be  reversed.*' 
In  Curtis  v.  People,  Breese,  256,  on  an  indictment  for  an 
assault  with  intent  to  murder,  it  was  held  indispensable 
that  the  intent  should  be  alleged  to  be  unlawful  and  felo- 
nious. In  1  Chitty  on  Criminal  Law  (sec.  242)  the  author 
says  that  every  indictment  for  treason  must  contain  the 
word  "traitorously,"  every  indictment  for  burglary  "burg- 
lariously," and  "feloniously"  must  be  introduced  in  every 
indictment  for  felony.  In  Moore  on  Criminal  Law  it  is 
said  (sec.  790):  "Unless  the  statute  has  changed  the  com- 
mon law,  the  word  'feloniously'  must  be  used  in  all  cases 
of  felony  at  common  law  or  made  felony  by  statute,  and 
if  this  word  be  omitted  in  a  charge  for  carrying  away 
grain,  the  offense  will  be  trespass.  But  in  cases  of  mis- 
demeanor the  use  of  the  word  'feloniously'  is  unnecessary 
in  charging  the  offense,  though  it  does  not  vitiate  the  in- 
dictment." At  common  law  the  rule  seems  to  have  been 
general,  in  charging  the  crime,  to  allege  the  intention  as 
felonious.  1  Bishop  on  Crim.  Law,  693;  1  Wharton  on  Am. 
Crim.  Law,  1283-1287;  1  Bishop  on  Crim.  Proc.  sec.  534. 
The  offense  for  which  the  defendant  was  indicted  was 
a  felony,  and  we  are  of  opinion  that  the  law  required  the 
indictment  to  allege  that  the  act  was  done  feloniously. 
Some  States  have  adopted  a  different  rule,  but  we  regard 
the  rule  heretofore  adopted  in  this  State  as  the  better 
one,  and  one,  too,  sustained  by  the  weight  of  authority. 
We  are  therefore  of  opinion  that  the  court  erred  in  re- 
fusing to  arrest  the  judgment,  and  upon  that  ground  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Digitized  by 


Google 


Oct-  'W.]  Fitzgerald  v.  Lorenz.  411 

William  Fitzgerald 

V. 

James  Lorenz. 
Opinion  JUed  October  19, 1899. 

1.  PLRA.DING! — when  averment  of  rate  of  interest  is  not  at  variance  with 
legal  effect  of  note.  An  averment  in  a  declaration  that  notes  were 
payable  "with  interest  at  six  per  cent  per  annum,"  is  in  accordance 
with  the  legal  effect  of  a  note  which  reads  "interest  at  six  per,"  so 
that  the  irregularity  of  an  amendment  made  at  trial,  conforming 
the  pleading  to  the  proof,  is  immaterial. 

2.  Same — when  amendment  sufficiently  indicates  the  part  of  the  declaror 
tion  amended.  An  amendment  to  be  inserted  in  each  count  of  the 
declaration  after  a  specified  word,  and  as  a  substitute  for  certain 
other  words  which  appear  but  once  in  each  count,  is  sufficiently 
plain  as  to  what  part  of  the  declaration  is  to  be  amended. 

3.  Evidence — proof  of  interest  "at  six  per"*  warrants  finding  of  six  per 
cent  a  year.  '  A  finding  by  the  jury  that  the  note  in  suit  is  payable 
with  interest  at  the  rate  of  six  per  cent  per  annum  is  warranted 
under  evidence  that  it  contains  the  words  "interest  at  six  per." 

4.  Appeals  and  errors— lo/ien  appellant  cannot  cbmplain  that  court 
ordered  his  pl0a  of  general  issue  to  stand  to  amended  declaration.  An  ap- 
pellant cannot  complain  that  the  court  erred  in  ordering  his  plea 
of  the  general  issue  to  stand  as  a  plea  to  the  amended  declaration, 
when  he  did  not  move,  after  the  amendment,  for  leave  to  file  an 
additional  plea  and  the  record  does  not  disclose  that  he  has  any 
defense  inadmissible  under  the  general  issue. 

Fitzgerald  v.  Lorenz,  79  111.  App.  651,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  John  Barton  Payne, 
Judge,  presiding". 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee, 
rendered  in  an  action  of  assumpsit  by  appellee  against 
appellant.  The  declaration,  filed  October  31,  1894,  con- 
tains two  special  counts  and  the  common  counts.  The 
first  special  count  avers  "that  William  Fitzgerald,  on  the 
first  day  of  December,  1894,  made  his  promissory  note, 
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bearing*  date  the  day  and  year  aforesaid,  and  then  and 
there  delivered  the  said  note  to  James  Lorenz,  the  plain- 
tiff, in  and  by  which  note  the  said  defendant,  by  the  name, 
style  and  description  of  William  Fitzgerald,  promised  to 
pay  to  the  order  of  said  plaintiff,  fourteen  months  after 
the  day  and  year  last  aforesaid,  $1000,  payable  at  Gerald 
Building,"  with  interest  at  six  per  cent  per  annum.  The 
second  count  differs  from  the  first  only  in  being  on  an- 
other note  for  the  sum  of  $900,  due  eighteen  months  after 
December  1,  1894. 

Appellant,  May  5, 1897,  pleaded  the  general  issue,  and 
November  11,  1897,  the  case  was  called  for  trial,  and  the 
note  sued  on  being  offered  in  evidence  by  appellee,  ap- 
pellant objected,  on  the  ground  that  th6  averment  in  each 
special  count  of  the  declaration  with  regard  to  interest 
was  "with  interest  at  six  per  cent  per  annum,"  whereas 
the  notes  offered  in  evidence  read  merely  "interest  at  six 
per."  Thereupon  appellee  made  a  cross-motion  for  leave 
to  amend  his  declaration,  which  the  court  allowed,  and 
overruled  appellant's  objection,  and  appellee  filed  the 
following  amendment: 

**  Lorenz 

vs, 
Fitzgerald. 

** James  Lorenz,  by  Charles  McNett,  his  attorney,  amends  his 
declaration  as  follows:  On  line  34,  after  the  word  *per,'  strike 
out  the  words  'cent  per  annum,'  and  insert  the  words  'meaning- 
thereby  to  pay  interest  at  the  rate  of  six  per  cent  per  annum. ' 
On  line  17,  page  1,  after  word  *per,'  strike  out  same  words  as 
above;  strike  out  and  insert  same  words  as  above  inserted. 

Charles  S.  McNett,  Plff's  Atty:' 

The  amendment  was  filed  after  the  jury  retired  to  con- 
sider of  their  verdict.  The  trial  proceeded,  and  the  jury- 
returned  a  verdict  for  the  appellee,  and  assessed  appel- 
lee's damages  at  the  sum  of  $1734.33.  On  November  27, 
1897,  after  the  verdict  was  rendered,  appellant,  by  leave 
of  court,  filed  a  demurrrer  to  the  amended  declaration, 
which  the  court  overr-uled,  and  ordered  that  the  plea  of 
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the  general  issue  theretofore  filed  to  the  original  dec- 
laration should  stand  as  a  plea  to  the  amended  decla- 
ration, overruled  appellant's  motion  for  a  new  trial,  and 
rendered  judgment  on  the  verdict. 

C.  M.  Hardy,  for  appellant. 

Charles  S.  McNett,  for  appellee. 

Per  Curiam:  In  deciding  this  case  the  Appellate 
Court  delivered  the  following  opinion: 

"Appellant's  counsel  contends  that  the  variance  be- 
tween the  original  declaration  and  the  notes  put  in  evi- 
dence is  fatal;  that  the  court  erred  in  permitting  an 
amendment  of  the  declaration;  that  the  amendment  was 
so  made  that  it  is  impossible  to  determine  in  what  part 
of  the  declaration  it  belongs;  that  it  is  not  supported  by 
the  proof;  that  the  court  erred  in  ordering  the  plea  of  the 
general  issue  to  stand  as  a  plea  to  the  amended  decla- 
ration, and  in  overruling  the  demurrer  to  the  amended 
declaration,  etc.,  and  that  the  judgment  is  excessive. 

"The  declaration  does  not  purport  to  set  out  the  notes 
sued  on  in  hcec  verba^  but  only  in  accordance  with  their 
legal  effect,  and  the  latter  is  the  proper  and  scientific 
mode  of  declaring  on  a  contract.  (1  Chitty's  PI. — 9th 
Am.  ed.— p.  305;  Crittenden  v.  French,  21  111.  598). 

"The  legal  implication  from  the  words  used  in  the 
notes,  viz.,  'interest  at  six  per,'  is  that  they  were  to  bear 
interest  at  the  rate  of  six  per  cent  per  annum.  In  Oramer 
V.  Joder,  65  111.  314,  the  note  sued  on  read:  *One  year  after 
date  I  promise  to  pay  to  the  order  of  Barbara  Joder  the 
sum  of  $4000  at  ten  per  cent,  value  received.'  Heldy  the 
meaning  was  that  the  note  bore  interest  at  the  rate  of 
ten  per  cent  per  annum.  In  Thompson  v.  Hoagland,  65  111. 
310,  the  note  read:  *One  year  after  date  I  promise  to  pay 
William  Thompson,  or  order,  $374.79,  at  ten  per  centum 
from  date.'  Held,  that  the  note  bore  interest  at  the  rate 
of  ten  per  cent  per  annum.     It  will  be  observed  that  in 
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neither  of  the  two  cases  last  cited  was  the  word  'interest' 
contained  in  the  note.  See,  also,  Williams  v.  Baker,  67  111. 
238,  and  Belford  v.  Beatty,  46  111.  App.  539. 

"It  follows  from  these  authorities  that  the  averment 
in  the  original  declaration,  that  the  notes  were  payable 
*with  interest  at  six  per  cent  per  annum,'  was  in  accord- 
ance with  the  legal  effect  of  the  note.  This  being  so,  if 
the  amendment  was  not  properly  made,  as  appellant's 
counsel  contends,  the  irregularity  is  immaterial. 

"But  we  do  not  agree  with  counsel  for  appellant  that 
it  cannot  be  determined  in  what  part  of  the  declaration 
the  amendment  is  to  appear.  It  is  to  appear  after  the 
word  'per'  and  as  a  substitute  for  the  words  'cent  per 
annum,'  which  last  words  are  to  be  stricken  out,  and  there 
is  not  the  least  difficulty  in  ascertaining  the  places  where 
the  words  *per  cent  per  annum'  occur,  there  being  only 
two  such  places  in  the  declaration,  one  in  each  of  the 
special  counts.  If,  then,  the  declaration  be  considered 
as  amended,  and  the  question  whether  the  words  'interest 
at  six  per'  mean  interest  at  the  rate  of  six  per  cent  per 
annum,  solely  a  question  of  fact,  the  jury  were  fully  war- 
ranted in  their  finding.  In  Thompson  v.  Hoagland,  supra, 
the  court  say:  'The  word  'interest'  is  not  found  in  the 
note,  yet  we  cannot  but  consider  it,  and  it  would  be  re- 
ceived in  the  money  market,  as  a  note  bearing  ten  per 
cent  interest  per  annum  from  its  date..  That  would  be 
the  common  judgment  of  any  body  of  men  to  whom  it 
should  be  submitted.'  Such  was  the  understanding  of  the 
parties  themselves.  On  the  $1000  note  is  endorsed  a  re- 
ceipt of  James  Lorenz  of  date  February  1, 1896,  for  $70, 
'being  interest  in  full  to  above  date.'  This  is  exactly  the 
amount  due  February  1,  1896,  for  interest  from  December 
1, 1894,  at  the  rate  of  six  per  cent  per  annum.  On  the 
note  for  $900,  and  under  date  July  1, 1896,  is  a  receipt  for 
$85.50  'interest,'  the  exact  amount  of  interest  due  from 
the  date  of  the  note  to  July  1, 1896,  at  the  rate  of  six  per 
cent  per  annum. 
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**When  the  court  permitted  the  amendment  of  the  dec- 
laration, appellant  did  not  move  for  leave  to  file  an 
additional  plea.  He  cannot  now,  therefore,  be  heard  to 
complain.    {Knefel  v.  Flanner,  166  111.  147). 

"It  does  not  appear  from  the  record  that  appellant 
has  any  defense  inadmissible  under  the  general  issue. 
On  the  trial  he  offered  no  evidence,  his  sole  defense  ap- 
parently consisting"  of  objections.  Appellant's  demurrer 
•was  to  the  whole  declaration,  was  general,  and  was  prop- 
erly overruled. 

"Appellant's  counsel  suggests  that  the  judgment  is 
greater  than  warranted  by  the  evidence.  The  amount  of 
the  judgment  is  not  in  excess  of  principal  and  interest 
due  November  11, 1897,  the  date  of  the  trial,  after  deduct- 
ing all  payments  proved.     *    *    * 

"The  judgment  will  be  affirmed." 

We  concur  in  the  views  above  expressed,  and  in  the 

conclusion  above  announced.  Accordingly,  the  judgment 

of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


George  B.  Cruickshank  et  at. 

V. 

The  City  of  Chicago. 

Opinion  filed  October  19, 1899, 

This  case  is  controlled  by  the  decision  in  Holden  v. City  ofChicagOy 
172  UL  283. 

Writ  op  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

Edgar  Bronson  Tolman,  and  Harvey  Mitchell 
Harper,  for  plaintiffs  in  error. 

Charles  S.Thornton,  Corporation  Counsel,  and  John 
A.  May,  for  defendant  in  error. 
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Per  Curiam:  This  is  a  writ  of  error  to  reverse  a  judg- 
ment of  the  county  court  of  Cook  county  confirming  a 
special  assessment.  The  ordinance  providing  for  the  im- 
provement fails  to  state  the  height  of  the  curb  required 
to  be  constructed  on  each  side  of  the  street,  and  on  ac- 
count of  this  defect  it  is  claimed  that  the  ordinance  is 
invalid.  The  ordinance  involved,  so  far  as  the  height  of 
the  curb  is  concerned,  is  substantially  like  the  ordinance 
which  was  held  to  be  invalid  in  Holden  v.  City  of  Chicago^. 
172  111.  263,  and  the  ruling  in  that  case  must  control  here. 

As  to  the  property  set  out  and  described  in  the  assign- 
ment of  errors  in  the  record,  the  judgment  of  confirmation 
is  reversed,  and  the  cause  is  remanded  to  the  county  court. 

Reversed  and  remanded. 


i^iia  '^ss  ^^^  Village  op  Hammond 

Harry  W.  Leavitt  et  al. 
Opinion  filed  October  19^  1899, 

1 .  Public  iMPROVEMENts— ordinance  passed  wUhoia petition  required 
by  act  of  1897  is  void.  The  trustees  of  a  village  containing"  less  than 
25,000  inhabitants  are  without  authority,  under  the  Local  Improve- 
ment act  of  1897,  (Laws  of  1897,  p.  103,)  to  pass  an  ordinance  for  a 
local  improvement,  although  recommended  by  the  board  of  local 
improvements,  when  a  majority  of  lot  owners  in  any  one  or  more 
contiguous  blocks  affected  by  the  improvement  did  not  petition 
therefor  as  required  by  section  4  of  such  act. 

2.  Jurisdiction — want  of  Jurisdiction  over  the  subject  matter  cannot 
be  waived.  The  absence  of  a  petition  for  a  local  improvement  in 
towns  of  less  than  25,000  inhabitants  debars  the  court  from  acquir- 
ing jurisdiction  of  special  assessment  proceedings  to  pay  for  the 
improvement,  and  the  right  to  raise  the  objection  by  motion  to  dis- 
miss is  not  waived  by  filing  other  objections  to  the  confirmation. 

3.  Same — objection  to  Jurisdiction  may  be  made  by  motio^i  to  dismiss. 
An  objection  to  the  jurisdiction  of  the  court  over  the  subject  mat- 
ter of  a  special  assessment  proceeding  may  be  made  at  any  time, 
by  motion  to  dismiss  as  well  as  by  plea. 
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Appeal  from  the  County  Court  of  Piatt  county;  the 
Hon.  F.  M.  Shoukwiler,  Judge,  presiding. 

This  is  a  petition,  filed  in  the  county  court  by  the  ap- 
I)ellant,  the  village  of  Hammond,  on  July  19, 1898,  for  the 
levying  of  a  special  assessment  to  pay  for  the  construc- 
tion of  a  drain  in  the  village,  which  had  been  provided 
for  by  an  ordinance,  adopted  by  the  president  and  board 
of  trustees  for  the  village  on  July  12,  1898.  Annexed  to 
the  petition,  and  forming  a  part  of  it,  were  a  certified 
copy  of  the  said  ordinance,  attested  by  the  village  clerk 
under  the  corporate  seal;  a  copy  of  the  recommendation 
of  the  improvement  by  the  board  of  local  improvements 
of  the  village;  and  a  copy  of  the  estimate  of  the  cost  of 
the  improvement,  as  made  by  the  president  of  the  board 
of  lopal  improvements. 

The  assessment  was  made  by  an  oflBcer  appointed  for 
that  purpose,  and  on  August  30, 1898,  the  assessment  roll 
was  filed  in  court,  and  an  order  was  entered  directing 
publication  of  notice  thereof.  On  September  21, 1898,  the 
appellant  presented  proof  of  mailing,  posting,  and  pub- 
lishing the  notice;  and  the  court  entered  an  order,  ap- 
proving the  same,  and  directing  that  the  time  of  filing 
exceptions  to  the  assessment  should  be  extended  to  Sep- 
tember 22,  1898.  On  September  21,  1898,  the  appellees 
appeared  and  filed  objections  to  the  confirmation  of  the 
assessment.  On  September  22,  1898,  default  was  entered 
against  all  property  owners  who  had  not  filed  objections; 
and  the  cause  was  set  for  hearing  on  October  4, 1898,  as  to 
the  objections  filed,  and  was  continued  to  the  latter  date. 

On  October  4, 1898,  the  appellees,  who  are  the  object- 
ors below,  appeared,  and  presented  a  motion  to  dismiss 
the  petition  of  appellant.  The  court  heard  the  evidence 
and  arguments  of  counsel  upon  said  motion,  and  took  the 
matter  under  advisement.  On  October  14, 1898,  the  court 
entered  an  order,  dismissing  the  proceedings  at  the  cost 
of  the  petitioner,  the  present  appellant,  to  which  objec- 

181-27 


Digitized  by 


Google 


418  Village  op  Hammond  v,  Leavitt.        [181  111. 

tion  was  made,  and  exceptions  were  preserved.     There- 
upon, the  present  appeal  was  taken  by  the  village  from 

said  order  of  dismissal. 

/ 

Eeed  &  Edie,  for  appellant. 

Lodge  &  Hicks,  for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

Among  the  objections,  filed  by  the  appellees  in  the 
court  below  to  the  confirmation  of  the  special  assess- 
ment, were  objections  to  the  effect,  that  no  petition,  ask- 
ing for  the  construction  of  the  proposed  improvement, 
was  ever  presented  to  the  board  of  local  improvements 
of  the  village  of  Hammond;  and  that  no  legal  ordinance 
was  passed  by  the  village,  authorizing  the  construction 
of  the  proposed  improvement.  In  line  with  these  objec- 
tions was  the  third  reason,  assigned  by  the  appellees  in 
support  of  their  motion  to  dismiss  the  petition  and  the 
assessment  proceedings.  The  third  reason,  thus  urged 
in  support  of  the  motion  to  dismiss,  was  that  the  village 
of  Hammond  had  less  than  25,000  inhabitants,  and  that 
no  petition  of  a  majority  of  lot  owners  was  ever  presented 
to  the  board  of  local  improvements,  asking  for  the  pro- 
posed improvement. 

The  last  clause  of  section  4,  of  the  act  of  June  14, 
1897,  "concerning  local  improvements,"  provides  that,  "in 
cities,  towns,  or  villages  having  a  population  of  less  than 
25,000,  ascertained  as  aforesaid,  no  ordinance  for  mak- 
ing any  local  improvement  shall  be  adopted,  unless  the 
owners  of  a  majority  of  the  property  in  any  one  or  more 
contiguous  blocks  abutting  on  any  street,  alley,  park,  or 
public  place,  shall  petition  for  said  local  improvement." 
(Laws  of  111.  1897,  p.  103).  This  requirement  of  the  act  is 
imperative  in  its  character.  The  city  council  and  board 
of  village  trustees  in  cities,  towns,  or  villages,  having  a 
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population  of  less  than  25,000,  have  no  power  to  pass  an 
ordinance  for  a  local  improvement,  unless  the  owners. of 
a  majority  of  the  property  in  any  one  or  more  contiguous 
blocks,  abutting  on  any  street,  etc.,  petition  therefor. 
There  is  no  contradiction  between  section  4  of  the  act 
and  section  7  thereof,  which  latter  section  gives  to  the 
improvement  board  the  power  "to  originate  a  scheme  for 
any  local  improvement,  to  be  paid  for  by  special  assess- 
ment or  special  tax,  either  with  or  without  a  petition," 
because  the  provision,  thus  contained  in  section  7,  ap- 
plies to  cities  having  a  population  of  25,000  or  more. 
{City  of  Bloomington  v.  Reeves,  177  111.  161). 

In  the  present  case,  the  appellant,  the  petitioner  be- 
low, produced  a  copy  of  the  ordinance  for  the  improve- 
ment, and  a  copy  of  the  recommenjdation  thereof  by  the 
board  of  local  improvements,  and  a  copy  of  the  estimate 
of  the  cost  of  the  improvement;  and  thereby  it  made  a 
prima  facie  case.  Section  9  of  the  act  provides,  that  the 
recommendation  of  the  board  shall  be  prima  facie  evi- 
dence that  all  the  preliminary  requirements  of  the  law 
have  been  complied  with.  With  nothing  before  it  but 
said  prima  fade  evidence,  the  court  would  have  been  jus- 
tified in  presuming  that  the  petition  for  the  improvement, 
as  required  by  section  4,  had  be6n  presented.  The  burden 
of  proof  then  rested  upon  appellees,  the  objectors  below, 
to  show,  if  they,  could,  that  said  petition  had  not  been 
presented.  Upon  the  showing  that  the  petition  had  not 
been  presented,  the  ordinance  for  the  improvement  was 
absolutely  void. 

In  support  of  their  motion  to  dismiss,  the  appellees 
produced  to  the  court  evidence,  showing  that  no  petition 
of  property  owners  had  ever  been  presented  to  the  board 
of  local  improvements.  The  motion  to  dismiss  was  ad- 
dressed to  the  court,  and  it  was  not  necessary  to  wait 
until  the  trial  before  the  jury,  before  introducing  proof 
of  a  non-presentation  of  the  petition.  The  only  ques- 
tion, which  the  jury  would  have  had  the  power  to  decide, 
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was,  whether  the  property  of  the  objectors  had,  or  had 
not,  been  benefited  by  the  improvement  to  the  amount 
assessed  against  it.  {Sweet  v.  West  Chicago  Park  Comrs.  177 
111.  492).  We  held,  in  Merritt  v.  OUy  ofKewanee,  175  111.  537, 
that,  although  the  ordinance  was  prima  facte  valid  in  view 
of  the  recommendation  made  by  the  board  of  improve- 
ments, yet,  when  the  proof  showed,  that  the  petition  had 
not  been  signed  in  accordance  with  the  provisions  of 
section  4,  the  void  character  of  the  ordinance  was  estab- 
lished. It  follows,  that  the  county  court  was  justified  in 
dismissing  the  proceedings,  because,  the  ordinance  being 
void,  it  had  no  jurisdiction  to  entertain  the  petition. 
Appellant  claims,  that  the  appellees  waived  their  right 
to  dismiss  the  proceedings  for  want  of  jurisdiction,  upon 
the  alleged  ground,  that,  by  filing  objections  to  the  con- 
firmation of  the  assessment  before  the  motion  to  dismiss 
was  made,  they  thereby  submitted  themselves  to  the 
jurisdiction.  The  want  of  jurisdiction  over  the  person 
may  be  waived,  but  jurisdiction  over  the  subject  matter 
cannot  be  conferred  upon  the  court  by  consent  of  parties; 
and,  therefore,  the  want  of  it  cannot  be  waived  by  either 
party.  {Leigh  v.  Mason,  1  Scam.  249;  Beesman  v.  City  of 
Peoria,  16  111.  484;  Peak  v.  People,  71  id.  278).  The  objec- 
tion to  the  jurisdiction  may  be  taken  by  motion  to  dis- 
miss the  suit,  as  well  as  by  plea;  and  a  motion  to  dismiss 
for  want  of  jurisdiction  in  the  .court  to  take  any  action 
at  all  may  be  made  at  any  time.  (12  Am.  &  Eng.  Ency.  of 
Law,  p.  309;  Waterman  v.  Tuttle,  18  111.  292;  GoodwiUie  v. 
City  of  Lake  View,  137  id.  51). 

We  are,  therefore,  of  the  opinion  that  the  county  court 
committed  no  error  in  entering  the  order  of  dismissal  here 
complained  of.     The  judgment  of  the  county  court  is  af - 

™^  JitdgmerU  affirmedL  ^ 
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The  People  ex  rel  Robert  Bethmann  i8i     421 

^  j202  ^181 

Frank  B.  Bowman  et  al. 
Opimm  JUed  October  16, 1899. 

1.  MANDAMUS^mancIamus  should  not  he  resorted  to  to  compel  master 
in  chancery  to  execute  deed,  A  master  in  chancery  who  has  issued  a ' 
certificate  of  purchase  under  a  mortgage  may  be  compelled,  in  a 
summary  proceeding  before  the  chancellor,  to  execute  a  deed  in 
accordance  with  the  rights  of  the  holder,  and  resort  should  not  be 
had  to  a  proceeding  by  mandamtis. 

2.  'MOB^TQAGES— judgment  creditor  not  deprived  of  statutory  right  to 
redeem  by  being  joined  in  foreclosure  against  debtor.  A  judgment  cred- 
itor whose  lien  against  mortgaged  premises  is  subsequent  to  that 
of  the  mortgagee,  although  a  necessary  party  to  the  bill  to  fore- 
close the  mortgage,  is  not,  by  reason  of  his  being  made  a  party, 
deprived  by  the  decree  of  his  statutory  right  to  redeem  from  the 
sale  as  a  judgment  creditor. 

3.  SAiSSi— judgment  creditor  may  redeem  (hough  he  obtains  a  deed  from 
mortgagors  after  twelve  months.  The  redemption  of  lands  of  a  debtor 
sold  on  mortgage  foreclosure  may  be  made  by  a  judgment  creditor 
within  the  fifteen  months  prescribed  by  statute,  although  after  the 
expiration  of  twelve  months  he  obtained  a  deed  from  the  mort- 
gagors to  the  lands  sold  under  the  decree  of  foreclosure. 

Writ  op  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  M.  W.  Schaefer,  Judge,  presiding-. 

Joseph  and  Lizzie  Geppert  delivered  their  mortgage 
deed  of  trust  conveying  certain  property  in  St.  Clair 
county,  securing  an  indebtedness  of  $2000,  which  was 
recorded  June  80,  1894.  September  28,  1896,  B.  Goedde 
obtained  a  judgment  against  Geppert  and  his  wife  in  the 
circuit  court  of  St.  Clair  county  for  the  sum  of  $400.22, 
on  which  execution  issued  October  12,  1896.  A  bill  was 
filed  to  foreclose  the  above  mortgage,  making  B.  Goedde 
a  party  defendant,  to  which  he  filed  answer,  and  a  decree 
of  sale  in  foreclosure  being  rendered,  sale  was  had  March 
27,  1897,  at  which  the  property  foreclosed  was  bought 
by  one  Henry  Mannle,  and  a  certificate  of  purchase  was 
issued  to  him  by  the  master,  which  he  afterwards  as- 
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sig^ned  to  the  plaintiff  in  error.  An  alias  execution  issued 
June  22, 1898,  on  which  a  levy  on  the  property  sold  under 
the  mortgage  was  made  June  24,  1898,  and  the  property 
was  accordingly  advertised  by  the  sheriff  and  sold  on 
the  23d  day  of  July,  1898,  to  B.  Goedde  for  $3198.80,  and 
certificate  of  purchase  issued  to  him  entitling  him  to  a 
deed  at  the  end  of  sixty  days,  if  no  redemption.  June 
24,  1898,  no  redemption  having  been  made  by  the  mort- 
gagors, the  sheriff  issued  to  B.  Goedde  a  certificate  of 
redemption  for  the  sum  of  $2707.03,  being  in  full  for  re- 
demption from  the  foreclosure  sale. 

By  deed  bearing  date  June  22, 1898,  acknowledged  June 
23,  1898,  and  filed  for  record  June  24,  1898,  Joseph  Gep- 
pert,  and  Lizzie,  his  wife,  conveyed  by  quit-claim  deed, 
for  the  expressed  consideration  of  $5000,  the  premises  in 
question  to  B.  Goedde.  The  real  consideration  of  this 
deed  was,  however,  $300.  Afterwards,  the  fifteen  months 
for  redemption  having  then  expired,  the  plaintiff  in  error 
presented  his  certificate  of  purchase  to  the  mastey  in 
chancery,  the  defendant  in  error  herein,  and  tendered  to 
him  his  fees  and  demanded  of  him  a  deed  to  the  prop- 
erty. The  master  refusing  to  deliver  him  a  deed,  plain- 
tiff in  error  filed  his  petition  for  a  writ  of  mandamus  to 
cotapel  the  defendant  in  error,  Frank  B.  Bowman,  to  exe- 
cute and  deliver  to  him  a  deed  in  proper  form  conveying 
the  premises  to  him,  and  making  B.  Goedde  a  party  de- 
fendant. The  defendants  answered,  and  a  hearing  being 
had  before  the  court,  a  jury  being  waived,  and  the  facts 
appearing  as  above  stated,  the  writ  was  denied  and  judg- 
ment rendered  for  the  defendants  and  against  the  peti- 
tioner for  costs.  An  appeal  to  the  Appellate  Court  being 
prosecuted,  the  appeal  was  there  dismissed  on  the  ground 
that  the  suit  involved  a  freehold,  and  leave  being  given 
to  withdraw  the  record,  this  writ  of  error  is  brought. 

M.  Millard,  for  plaintiff  in  error. 

Silas  Cook,  for  defendants  in  error. 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

It  appears  from  the  record  in  this  case  that  a  sale  was 
made  by  the  master  under  a  decree  of  foreclosure  and  a 
certificate  of  purchase  was  issued.  Subsequently,  on  the 
22d  day  of  June,  more  than  fourteen  months  after  such 
certificate  of  sale  was  issued,  the  mortgagees  sold  and 
conveyed  their  right  of  redemption  to  a  judgment  cred- 
itor. The  certificate  of  purchase  issued  on  the  mortgage 
sale  was  assigned  to  the  relator.  The  judgment  creditor, 
who  acquired  the  right  of  redemption  from  the  mortga- 
gors, redeemed  from  the  sale  under  an  alias  execution 
issued  on  a  judgment  in  his  favor,  recovered  before  the 
decree  of  sale.  A  levy  was  made  under  the  execution  of 
that  judgment  creditor,  who  redeemed,  and  a  sale  under 
the  execution  arid  redemption  was  made  for  the  amount 
of  the  redemption  and  the  debt  of  the  judgment  creditor. 
That  sale  was  made  more  than  fifteen  months  after  the 
expiration  of  the  time  of  redemption  under  the  certificate 
made  on  the  mortgage  sale,  but  the  redemption  was  made 
within  the  fifteen  months  from  the  time  of  the  sale  under 
the  mortgage.  The  relator,  who  holds  the  certificate 
under  the  mortgage  sale,  asked  leave  to  file  a  petition  in 
mandamiLS  against  the  master  in  chancery  to  compel  him 
to  execute  a  deed  in  accordance  with  that  certificate. 

As  a  matter  of  practice  the  application  for  leave  to 
file  a  petition  for  mandamus  should  have  been  denied. 
Where  a  certificate  of  sale  is  issued  by  an  ofiicer  of  a 
court,  such  as  the  master  in  chancery,  that  ofiicer,  on 
notice,  is  before  the  court  at  all  times,  and  may  by  the 
chancellor  be  compelled  to  discharge  his  duty  in  a  sum- 
mary proceeding  to  be  heard  before  the  chancellor,  and 
such  summary  proceeding  is  a  proper  remedy  to  be  re- 
sorted to  to  compel  the  execution  of  a  deed  under  a  cer- 
tificate of  sale,  where  one  is  entitled  to  such  deed,  and 
not  a  resort  to  a  proceeding  by  mandamus.    If  the  latter 
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method  is  to  be  invoked,  confusion  in  the  determination 
of  business  by  the  chancellor  and  complication  of  the 
records  would  necessarily  result,  which  could  be  avoided 
by  a  proper  resort  to  a  summary  proceeding  before  the 
chancellor  to  compel  his  officer  to  comply  with  his  duties^ 
It  might  well  be  held  that  in  a  case  of  this  character 
resort  cannot  be  had  to  a  proceeding  by  mandamus^  and 
the  petition  for  mandamus  would  have  been  obnoxious  to 
a  general  demurrer  for  these  reasons. 

As  a  matter  of  practice  we  have  deemed  it  proper  to 
consider  these  two  questions  that  arise  from  an  examina- 
tion of  this  record  but  are  not  raised  by  assignment  of 
error  on  the  part  of  the  plaintiff  in  error  or  by  assignment 
of  cross-errors. 

The  theory  of  the  relator  is  that,  the  bill  having  been 
filed  by  mortgagee  against  the  mortgagor  and  B.  Groedde, 
a  judgment  creditor  of  the  mortgagor,  the  judgment  cred- 
itor was  not  entitled  to  redeem  after  the  expiration  of 
one  year,  as  the  decree  found.  It  was  held  in  Boynton  v. 
Pierce,  151  111.  197:  "Where  a  party  files  a  bill  to  foreclose 
a  mortgage,  and  there  are  judgment  creditors  who  have 
liens  against  the  mortgaged  premises  subsequent  to  the 
mortgage,  the  judgment  creditors  are  necessary  parties 
to  the  bill  to  foreclose,  but  it  has  never  been  understood 
because  they  may  be  made  parties  defendant  to  a  bill  to 
foreclose  the  mortgage  they  lose  their  right  to  redeem 
as  judgment  creditors."  In  this  case  it  appears  that 
B.  Goedde  had  recovered  a  judgment  against  the  mort- 
gagors before  the  foreclosure  of  the  mortgage,  hence  he, 
as  a  judgment  creditor,  was  a  proper  and  necessary  party 
to  that  proceeding.  But  the  decree  rendered  in  this  case 
did  not  deprive  him  of  slny  right  conferred  by  the  statute 
upon  a  judgment  creditor  to  redeem  from  the  sale.  The 
right  conferred  by  statute  on  him  as  a  judgment  creditor 
was  not  cut  off  or  abridged  by  reason  of  his  having  been 
made  a  party  to  the  bill  to  foreclose,  nor  by  virtue  of 
anything  found  in  the  decree.    Wood  v.  WJielen,  93  111.  153. 
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It  is  contended,  however,  by  the  plaintiff  in  error,  that 
because  of  the  fact  that  after  the  expiration  of  twelve 
months  and  before  the  expiration  of  fifteen  months  said 
Goedde  obtained  a  deed  from  the  mortgagors  to  the  lands 
sold  under  the  decree  of  foreclosure,  he  could  not,  as  a 
judgment' creditor,  redeem  his  own  lands.  This  position 
is  not  sound.  The  mortgagors  themselves  could  not  re- 
deem after  the  expiration  of  twelve  months,  and  the 
creditor  who  took  title  from  the  mortgagors  to  whatever 
interest  they  had  under  their  deed,  obtained  no  greater 
right  than  they  had,  and  that  deed  conferred  no  right 
of  redemption.  The  judgment  creditor,  as  such,  had  a 
right  of  redemption  before  the  execution  of  the  deed,  and 
the  deed  effected  no  merger  of  his  judgment  in  the  title 
so  as  to  prevent  such  redemption.  As  held  in  Boynton  v. 
Pierce,  supra:  "Where  a  debtor  becomes  involved  and  is 
unable  to  pay  his  debts,  and  the  creditors  resort  to  a  sale 
of  lands  on  judgment,  it  is  always  desirable  that  the 
lands  should  bring  as  large  a  price  as  possible,  in  order 
that  all  creditors  may  be  paid;  hence  the  law  favors  re- 
demptions by  judgment  creditors."  Under  the  redemp- 
tion made  by  the  judgment  creditor,  and  sale  thereunder, 
he  bid  the  full  amount  necessary  to  redeem,  as  well  as 
the  amount  of  his  judgment,  and  the  holder  of  the  cer- 
tificate under  the  mortgage  sale  obtained  the  full  amount 
to  which  he  was  entitled,  and  has  no  equitable  right  to 
a  deed.  Neither  has  he  any  legal  right  to  a  deed  under 
the  facts  appearing  in  this  record. 

It  was  not  error  in  the  circuit  court  of  St.  Clair  county 
to  deny  the  writ  and  enter  judgment  for  costs  against  the 
relator. 

The  judgment  i^  affirmed.  Judgment  affirmed. 
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The  Bellefontaine  Improvement  Company  et  al 

V. 

P.  G.  Niedringhaus  et  al. 

Opinion  JUed  October  16, 1899. 

1.  Adverse  possession— ttt2e  to  acartions  may  be  acquired  by  pos- 
session of  adjoining  land.  Accretions  to  land  held  under  the  twenty 
years*  limitation  law,  or  by  claim  and  color  of  title  and  payment 
of  taxes,  go  with  the  land  to  which  they  are  attached. 

2.  Same— po88e«n6n  of  part  of  tract  includes  all  land  described  in  color 
of  title.  Possession  of  part  of  a  tract  of  land  imder  color  of  title 
to  the  whole  tract  is  possession  of  the  whole  tract  described  in  the 
deed  under  which  title  is  claimed. 

3.  Accretions— bar  connecting  mth  island  is  an  accretion  to  latter. 
A  bar  which  so  forms  in  a  river  as  to  connect  with  an  island  is  an 
accretion  to  it,  although  the  land  connecting  them  is  sometimes 
submerged. 

4.  Riparian  rights— ttfte  of  riparian  owner  eoctends  to  the  middle  of 
main  channel.  The  title  of  a  proprietor  on  a  river  extends  to  the 
thread  of  the  main  channel,  and  his  boundary  changes  with  the 
variation  of  the  center  of  the  river's  main  channel. 

5.  Boundaries— bduTidarT/  betvceen  States  bordering  on  river  is  at  the 
center  of  permanent  channel.  The  boundary  between  States  separated 
by  a  river  is  the  center  thread  of  the  permanent  stream,  and  not 
of  that  part  which  flows  during  high  water  and  is  dry  at  other  times. 

6.  Same — riparian  boundaries  follow  gradual  changes  in  main  channel 
of  a  stream.  Boundaries  formed  between  pro'prietors  or  States  by 
the  center  thread  of  a  river  conform  to  gradual  and  insensible 
changes  in  the  channel  of  the  stream,  but  where  a  considerable 
tract,  which  can  still  be  identified,  is  by  the  violence  of  the  stream 
joined  to  another  tract,  the  property  of  the  soil  continues  vested 
in  its  former  owner. 

7.  Same— tocoZ  boundary  bettjoeen  lUinois  and  JMlssouri  is  west  of  WU- 
low  Bar  Island.  The  local  boundary  line  between  the  States  of  Illi- 
nois and  Missouri,  as  well  as  the  boundaries  of  Illinois  proprietors, 
is  the  present  center  thread  of  the  stream  between  Willow  Bar 
Island  and  the  Missouri  bank. 

8.  Evidence — declarations  of  grantor  disclaiming  o/ceretion  are  inad- 
missible  agavist  grantee.  Declarations  made  by  former  owners  of 
land  disclaiming  ownership  of  an  accretion  to  it  are  not  admissible 
to  prejudice  the  title  of  their  grantee. 

Appeal  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  William  Hartzell,  Judge,  presiding. 
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Julian  Laughlin,  E.  C.  Springer,  and  J.  G.  Irwin, 
for  appellants. 

Travous  &  Warnock,  for  appellees. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
conrt: 

Appellees  filed  a  bill  for  partition  of  and  to  remove  a 
cloud  from  certain  lands  situated  in  township  3,  north, 
range  10,  west  of  the  third  principal  meridian,  in  Madi- 
son county,  Illinois.  The  land  is  bounded  on  the  south 
by  the  north  line  of  the  south  half  of  section  23,  and  the 
western  continuation  thereof  to  the  main  channel  of  the 
Mississippi  river;  on  the  north  by  land  of  the  Granite 
City,  Madison  and  Venice  Water  Company;  on  the  east 
by  a  channel  of  the  Mississippi  river  known  as  "Gaboret 
slough;"  and  on  the  west  by  the  thread  of  the  stream 
in  the  main  channel  of  the  Mississippi  river.  The  bill', 
alleges  that  the  complainants  and  the  defendant  the  , 
St.  Louis  Stamping  Company  are  the  owners  of  the  land 
in  equal  portions,  as  tenants  in  common,  by  title  derived 
through  a  regular  chain  of  conveyances  from  the  govern- 
ment, and  by  open,  continuous  and  adverse  possession  of 
the  same,  by  them  and  their  respective  grantors,  for  up- 
wards of  twenty  years,  and  by  possession  under  claim  and 
color  of  title  made  in  good  faith,  with  seven  years'  pay- 
ment of  taxes,  as  required  by  the  statute.  Appellants  and 
about  one  hundred  and  fifty  other  persons  were  made 
defendants.  The  object  and  purpose  of  the  bill  are  for 
partition  of  a  tract  of  land  known  as  "Gaboret  Island," 
and  what  are  claimed  and  known  as  lands  and  accretions 
thereto. 

Appellant  the  Bellefontaine  Improvement  Company, 
a  corporation  of  the  State  of  Missouri,  answered  the  bill, 
claiming  ownership  of  a  part  of  the  lands  sought  .to  be 
partitioned,  known  as  "Willow  Bar  Island,"  and  which 
is  by  it  claimed  to  be  situated  in  township  46,  north, 
range  7,  east  of  the  fifth  principal  meridian  of  Missouri; 
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that  it  is  bounded  on  the  east  by  the  old  main  channel  of 
the  Mississippi  river  and  on  the  west  by  a  new  channel, 
known  as  "Sawyer's  Bend;"  that  it  also  owns  the  bar 
lying:  immediately  south  of  and  until  recently  a  part  of 
the  first  mentioned  tract;  that  the  improvement  company 
claims  the  island  and  bar  are  in  the  State  of  Missouri 
and  constitute  a  part  of  that  State,  and  claims  its  title 
is  a  Missouri  title,  derived  by  regular  chain  of  convey- 
ances from  the  Spanish  government.  Appellant  Turner 
also  answered  the  bill,  claiming  title  to  fractional  section 
3,  sections  10  and  11,  and  all  of  fractional  sections  14  and 
15  lying  north  of  a  line  running  east  and  west,  parallel 
to  and  5.28  chains  south  of  the  south  line  of  said  sections 
10  and  11,  in  the  State  of  Illinois. 

There  were  numerous  disclaimers  filed  and  numerous 
defaults  entered.  A  decree  was  entered  in  accordance 
with  the  prayer  of  the  bill,  and  the  defendants,  the  Belle- 
fontaine Improvement  Company  and  J.  B.  Turner,  prose- 
cute an  appeal  to  this  court. 

The  determination  of  the  controversy  between  the 
Bellefontaine  Improvement  Company  and  appellees  de- 
pends on  whether  the  island  and  bar  are  in  the  State  of 
Illinois  or  in  the  State  of  Missouri, — or,  in  other  words, 
where  the  thread  of  the  stream  of  the  main  channel  is 
with  reference  to  the  lands  in  controversy.  As  a  part 
of  the  controversy  it  is  necessary  to  determine  whether 
Willow  bar  became  and  was  a  part  of  lands  attached  to 
the  Missouri  shore  andxonstituted  a  part  of  the  Missouri 
lands  at  any  time,  and  whether  it  was  separated  therefrom 
by  avulsion.  The  question  in  dispute  between  Turner  and 
appellees  is  based  on  the  claim  of  the  former  to  title  by 
reason  of  certain  conveyances  and  an  alleged  judgment 
in  ejectment  on  January  30,  1874,  and  is  a  controversy 
depending  on  the  title  of  the  respective  parties. 

It  was  admitted  by  both  appellants  in  open  court,  on 
the  hearing,  that  on  the  28th  day  of  January,  1896,  im- 
mediately preceding  the  commencement  of  this  suit,  the 
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complaiDants  and  the  defendant  the  St.  Louis  Stamping 
Company  had  title  to  all  the  real  estate  involved  in  this 
suit  by  the  deeds  introduced  in  evidence  as  color  of  title, 
with  seven  years'  continuous  possession  under  claim  of 
title  and  payment  of  taxes  successively  for  said  period, 
and  by  continuous  adverse  possession  for  a  period  of 
twenty  years  immediately  preceding  said  January  28, 
1896,  except  fractional  section  3  of  lot  3  of  the  Wool- 
ridge  subdivision,  known  as  the  "Beckman  tract,"  and 
accretions  thereto,  and  the  island  known  as  "Willow  Bar 
Island,"  and  the  lands  lying  west  of  the  west  high  bank 
of  Gaboret  Island. 

The  appellant  Turner  claims  that  Gaboret  Island,  with 
the  exception  of  fractional  section  2,  was  patented  to 
William  Rector.  Rector  conveyed  the  north  half,  to-wit, 
fractional  sections  3,  10  and  11  and  the  north  parts  of  14 
and  15,  to  William  O'Hara  in  1820.  Helen  O'Hara  Harrel, 
as  sole  heir-at-law  of  William  O'Hara,  conveyed  the  same, 
along  with  other  property,  to  one  Kibbe  in  1868.  Kibbe 
recovered  a  judgment  in  1874  against  Beckman  for  pos- 
session of  fractional  sections  3,  10  and  11  and  the  north 
part  of  14  and  15.  Kibbe  conveyed  the  same  property, 
in  1877,  to  the  appellant  Turner.  Appellees'  title  to  sec- 
tion 3  (which  is.  claimed  by  Turner)  is  based  upon  a  tax 
deed  made  in  1843,  while  their  title  to  section  2  originates 
from  the  government.  The  two  sections  were  united  in 
October,  1857,  in  the  conveyance  from  Hawkins  et  al,  to 
Hopkins,  and  passed  by  mesne  conveyances  to  complain- 
ants below  and  the  St.  Louis  Stamping  Company,  each 
deed  describing  both  tracts.  The  two  fractional,  sections 
adjoin,  and  were  used  and  occupied  by  appellees  and 
their  grantors  as  one  farm.  They  were  so  enclosed  and 
used  by  the  Fishers  under  proper  deed  and  claim  of  own- 
ership continuously  for  nearly  thirty  years. 

It  is  shown  that  fractional  section  2  was  conveyed  to 
appellees  by  mesne  conveyances  from  John  Stein,  who 
was  the  patentee  thereof.    Fractional  section  3  was  con- 
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veyed  to  appellees  by  mesne  conveyances  from  Thomas 
F.  Purcell,  who  acquired  the  same  by  a  tax  deed  from  the 
Auditor  of  State,  of  date  August  12,  1846.  .Subsequently 
the  appellees,  seeking  to  further  protect  their  title,  of- 
fered in  evidence  a  deed  of  date  September  17, 1880,  from 
Frederick  Beckman  and  wife  to  John  Schenk,  conveying 
lot  3.  Schenk  conveyed  to  his  wife,  by  will,  all  his  real 
estate,  and  June  4,  1887,  she  convened  to  Peter  Schenk, 
and  Peter  Schenk  and  wife  conveyed  to  the  St.  Louis 
Stamping  Company  on  May  22,  1891.  These  latter  men- 
tioned conveyances  show  color  of  title  in  the  St.  Louis 
Stamping  Company,  who,  with  appellees,  claim  to  own 
the  land  in  controversy  a  partition  of  which  is  sought. 

"With  these  conveyances  the  evidence  shows  that  ap- 
pellees and  the  St.  Louis  Stamping  Company  paid  taxes 
on  fractional  sections  2  and  3  from  1885  to  1891,  inclusive. 
This  is,  as  to  these  lots,  color  and  claim  of  title  and  pay- 
ment of  taxes  f6r  seven  successive  j^ears.  Fractional  sec- 
tions 2  and  3  having  been  used  continuously  under  proper 
deeds  and  claim  of  ownership  for  nearly  thirty  years  as 
one  farm  by  parties  in  privity  with  the  title  of  appellees, 
appellees,  with  their  grantors,  were  in  adverse  possession 
of  fractional  sections  2  and  3  for  more  than  twenty  years. 
This  possession  was  with  claim  of  ownership. 

Appellants  contend  that  a  claim  of  title  by  accretion 
cannot  be  sustained  where  the  accretion  is  to  land  held 
by  claim  and  color  of  title  and  payment  of  taxes,  or  to 
lands  held  under  twenty  years*  limitation.  When  adverse 
possession  has  ripened  into  a  title^  that  title  rebates  back 
to  the  inception  of  the  possession.  It  is  not  necessary 
that  a  party  should  have  lands  enclosed  before  he  can  be 
said  to  be  in  actual  possession.  It  was  said  in  Fisher  v. 
Bennehoff,  121  111.  426  (on  p.  439):  "When  he  has  color  of 
title,  possession  may  be  shown  by  the  constant  and  un- 
interrupted use  through  a  series  of  years;  and  of  timber 
land,  by  taking  therefrom  wood  for  fuel,  fences  and  other 
purposes;  or  it  may  be  shown  by  an  actual  occupancy  of 
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a  portion  of  a  tract  for  which  he  may  have  a  deed,  under 
which  possession  is  held.  In  such  cases  the  deed  may  be 
regarded  as  enlarging^  the  possession  to  all  the  land  it 
includes."  It  was  held  in  Dills  v.  Hubbard,  21  111.  328:  "If 
he  makes  entry  under  a  conveyance  of  several  adjoining 
tracts,  his  actual  occupancy  of  a  part,  with  a  claim  of 
title  to  the  whole,  will  inure  as  an  adverse  possession 
of  the  entire  tract.  Possession  is  to  be  regarded  as  co- 
extensive with  the  description  in  the  deeds  under  which 
be  enters,  and  the  original  entry  as  a  disseizin  of  the 
owner  to  the  same  extent."  It  was  held  in  Saulet  v.  Sliep- 
hard,  71  U.  S.  502:  **Where  one  has  been  in  the  uninter- 
rupted and  peaceable  possession,  for  more  than  twenty 
years,  of  the  property  or  real  estate  to  which  the  accre- 
tions sued  for  are  attached,  as  long  as  they  existed  he 
owns  such  accretions." 

In  Benne  v.  Miller,  50  S.  W.  Rep.  824,  decided  by  the 
Supreme  Court  of  Missouri  March  31,  1899,  in  speaking 
of  the  character  of  possession  necessary  to  constitute 
adverse  possession,  the  court  say,  quoting  from  Ewing 
V.  Burnett,  11  Pet.  53:  "To  constitute  adverse  possession 
there  need  not  be  a  fence,  building  or  other  improvement, 
and  it  suffices  for  that  purpose  that  visible  and  notorious 
acts  of  ownership  are  exercised  over  the  premises  in  con- 
troversy for  the  time  limited  by  the  statute;  that  much 
depends  upon  the  nature  and  situation  of  the  property, 
the  uses  to  which  it  is  applied  and  to  which  the  owner 
or  claimant  may  choose  to  apply  it;  that  it  is  difficult  to 
lay  down  any  precise  rule  in  all  cases,  but  that  it  may 
be  safely  said  that  where  acts  of  ownership  have  been 
done  upon  land,  which,  from  their  nature,  indicate  a  no- 
torious claim  of  property  in  it,  and  are  continued  suffi- 
ciently long  with  the  knowledge  of  the  adverse  claimant, 
without  interruption  or  an  adverse  entry  by  him,  such 
acts  are  evidence  of  the  ouster  of  the  former  owner  and 
an  actual  adverse  possession,  provided  the  jury  shall 
think  that  the  property  was  not  susceptible  of  a  more 
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strict  or  definite  possession  than  had  been  so  taken  and 
held;  that  neither  actual  occupancy,  cultivation  or  resi- 
dence are  necessary  where  the  property  is  so  situated  as 
not  to  admit  of  any  permanent  useful  improvement,  and 
the  continued  claim  of  the  party  has  been  evidenced  by 
public  acts  of  ownership  such  as  he  would  exercise  over 
property  which  he  claimed  in  his  own  right  and  ^^ould 
not  exercise  over  property  which  he  did  not  claim." 

In  speaking  of  possession  as  applied  to  accretions 
the  court  said:  "An  accretion  becomes  a  part  of  the  land 
to  which  it  is  built,  and  follows  whatever  title  covers  the 
main  land,  whether  it  be  title  by  deed  or  title  by  posses- 
sion. In  its  nature  it  is  not  susceptible,  during  its  form- 
ing, of  that  kind  of  possession  which  distinguishes  the 
occupation  of  dry  land.  But  it  attached  to  the  dry  land 
even  while  it  is  under  water,  and  belongs  to  the  owner 
of  the  land,  and  is  in  the  actual  possession  of  him  who 
holds  the  actual  possession  of  the  main  land.  If  the 
main  land  is  in  fact  unoccupied,  it  is  in  the  constructive 
possession  of  the  owner  of  the  true  title,  and  that  gives 
constructive  possession  of  the  forming  accretion.  But  if 
the  main  land  is  held  in  adverse  possession  to  the  true 
owner,  he  is  not  in  constructive  possession  of  the  accre- 
tion; and  since  the  accretion,  in  its  formative  state,  is 
not  susceptible  of  actual  occupancy  in  the  sense  of  a 
pedis  possessio,  the  indicia  of  the  actual  possession  of  him 
who  held  on  the  main  land  are  extended  over  the  form- 
ing accretion  and  bring  it  within  his  actual  possession. 
And  it  is  not  necessary  that  such  possession  of  the  ac- 
cretion should  be  held  for  ten  years  to  give  a  possessory 
title,  because  title  to  it  follows  title  to  the  main  land; 
and  when  the  latter  is  held  under  the  conditions  and  for 
the  length  of  time  required  by  law  to  vest  the  title  in  the 
possessor,  the  title  to  the  accretion  follows,  even  though 
the  deposit  had  been  made  but  a  year  or  a  day.  One  who 
acquires  title  to  the  main  land  by  ten  years*  adverse  pos- 
session acquires  title  to  cover  deposits  made  and  making 
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on  his  front  and  during  the  period  in  which  his  posses- 
sory title  was  forming.  The  accretion  grows  into  the 
land,  and  grows  into  the  title  of  him  who  holds  the  land 
as  the  title  itself  grows,  and  when  the  title  to  the  main 
land  has  become  perfect  it  extends  over  the  accretion, 
however  recent  its  formation." 

Under  these  authorities  it  is  clear  that  a  title  by  pos- 
session, merely,  is  sufficient  to  mafntain  title  to  accre- 
tions to  land  the  title  of  which  is  so  held  by  possession. 
Where  one  acquires  title  by  reason  of  color  of  title  and 
payment  of  taxes,  accretions  to  land  to  which  the  title 
is  thus  held  go  with  the  land  to  which  it  is  such  an  ac- 
cretion, to  the  same  extent  as  to  a  title  obtained  directly 
from  one  holding  the  patent  title. 

The  evidence  showing  that  as  to  fractional  sections  ■ 
2  and  3  there  was  color  of  title  and  payment  of  taxes, 
with  open,  notprious,  exclusive,  hostile  and  adverse  pos- 
session on  the  part  of  appellees,  their  title  was  sufficient 
to  authorize  the  decree  as  to  these  tracts.  Further  than 
that,  the  title  to  fractional  section  2  is  shown  to  be  in 
appellees  by  transfers  from  the  patentee  of  the  same, 
and  that  it,  with  fractional  section  3,  was  for  a  period 
of  about  thirty  years  a  part  of  one  farm,  and  together 
were  conveyed  by  deed  by  various  grantors  who  were  in 
privity  with  the  title  of  appellees,  and  there  being  such 
actual,  open,  notorious  and  adverse  possession  for  the 
period  of  more  than  twenty  years,  with  claim  of  title, 
that  possession  and  claim  of  title  were  sufficient,  and 
would  draw  to  the  possession  all  the  lands  described  in 
the  deed,  and  this  would  authorize  the  decree  as  entered 
as  to  these  two  tracts.  It  was  held  in  Zirngibl  v.  Calumet 
Dock  Go,  157  111.  430:  "It  is,  of  course,  settled  law  that  pos- 
session of  part  of  a  tract  of  land  under  color  of  title  to 
the  whole  tract  is  possession  of  the  whole  tract  described 
in  the  deed." 

Gaboret  Island,  lying  in  the  Mississippi  river  on  the 
Illinois  side  thereof,  has.  been  in  existence  as  an  island 
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since  the  river  was  known,  so  far  as  the  evidence  in  this 
record  shows,  and  was  surveyed  and  platted  by  the  United 
States  government  as  a  part  of  Illinois.  Opposite  Ga- 
boret  Island,  in  the  State  of  Missouri,  a  tract  of  land  was 
granted  to  Hyacinth  St.  Cyr  before  the  purchase  of  the 
Louisiana  territory  by  the  United  States  government, 
and  the  tract  so  granted  to  St.  Cyr  was  confirmed  as 
United  States  surv^  No.  3,  and  through  mesne  convey- 
ances the  Bellefontaine  Improvement  Company  claims 
title  to  that  tract.  Gaboret  Island  was  patented  to  "Wil- 
liam Rector  by  the  United  States,  and  through  mesne  con- 
veyances from  him,  and  through  color  of  title,,  payment 
of  taxes  and  by  possession  and  limitation,  the  greater 
portion  thereof  became  the  property  of  appellees  and  the 
St.  Louis  Stamping  Company.  By  the  enabling  act  of 
April,  1818,  under  which  Illinois  was  organized  as  a  State 
and  admitted  to  the  Union,  the  middle  of  the  Mississippi 
river  was  made  its  western  boundary.  By  the  enabling 
act  of  March  16, 1820,  under  which  Missouri  was  organ- 
ized as  a  State  and  admitted  to  the  Union,  the  middle  of 
the  main  channel  of  the  Mississippi  river  was  made  its 
eastern  boundary.  An  island  was  formed  in  the  Missis- 
sippi river  between  Gaboret  Island  and  the  western  bank 
of  the  Mississippi  river,  which  appellees  claim  is  in  the 
State  of  Illinois  and  appellants  insist  is  in  the  State  of 
Missouri.  This  island  is  known  as  "Willow  Bar  Island." 
Taking  into  consideration  the  manner  of  its  formation 
and  its  extent,  it  is  clear  that  it  is  an  island  in  the  Mis- 
sissippi river,  and  its  ownership  is  to  be  determined  by 
the  determination  of  the  question  whether  it  is  an  accre- 
tion to  lands  on  the  Missouri  side  or  to  Gaboret  Island. 
As  to  the  formation  of  the  island,  it  is  shown  that 
between  Gaboret  Island  and  the  Missouri  shore  there 
were  fluctuations  in  the  channel  which  rendered  the  navi- 
gation of  the  river  difficult.  The  weight  of  evidence, 
however,  shows  that  the  navigable  channel  was  on  the 
western  side  of  the  river  prior  to  the  formation  of  this 
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island,  as  it  has  been  a  greater  part  of  the  time  since. 
The  evidence  with  reference  to  the  time  when  it  first  was 
formed  is  conflicting".  The  appellants  claim  that  the 
island  was  formed  by  reason  of  the  sinking  of  certain 
boats,  the  first  of  which  sank  about  1853.  The  evidence 
is,  in  substance!  as  follows:  William  Marcum,  who  moved 
with  his  parents  upon  Gaboret  Island  in  1844,  testified 
that  he  saw  Willow  Bar  Island  there  as  early  as  1847, 
and  that  he  saw  the  boat  "Alton a"  sink  on  the  west  side 
of  the  bar  in  1856,  in  what  was  then  the  main  channel. 
Captain  Seeborn  Miller,  an  old  pilot  who  knew  the  river 
intimately  in  1847,  swears  that  Willow  bar  was  there  at 
that  time  and  that  the  main  channel  was  always  west 
of  it.  Captain  Parker,  an  old  pilot  whose  recollection 
of  the  river  extended  back  to  1850,  swore  that  Willow 
bar  was  there  then,  having"  trees  upon  it.  His  brother. 
Captain  Thomas  Parker,  who  knew  the  river  since  the 
early  forties,  testified  that  Willow  bar  formed  before  the 
sinking  of  the  boats,  and  that  the  main  channel  was  al- 
ways west  of  it.  Henry  Cremer,  a  resident  and  former 
land  owner  on  Gaboret  Island,  knew  Willow  bar  since 
1854,  and  had  on  different  occasions  seen  the  water  in 
Pocket  chute  so  low  that  Gaboret  Island  proper  and  the 
bar  were  practically  connected,  and  states  that  the  chan- 
nel was  always  on  the  west  side.  Henry  Kueter,  another 
old  pilot  whose  knowledge  of  the  river  dates  from  1854, 
says  the  channel  was  always  west  of  Willow  bar.  Butt- 
ron,  who  testified  for  the  appellants,  swore  the  island 
formed  in  the  middle  of  the  river,  leaving  a  channel  on 
both  sides.  Marsh,  a  witness  for  appellants,  said  he  did 
not  know  what  caused  the  bar,  but  thkt  to  his  knowledge 
the  channel  had  been  west  of  it  for  upwards  of  twenty 
y^ears.  Appellants'  witness  Montgomery,  who  knew  the 
river  intimately  from  1852,  swore  that  they  always  ran 
west  of  the  bar,  and  that  it  formed  east  of  the  main  chan- 
nel in  which  the  boats  sank.  Monroe,  a  witness  for  ap- 
pellants, and  who  was  upon  Willow  Bar  Island  as  early 
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as  1858,  a  year  before  one  of  the  boats  (the  "Baltimore") 
sank,  says  there  were  then  trees  from  four  to  six  inches 
in  diameter  upon  it.  The  testimony  of  Pepper,  Lever- 
ett,  Schenk,  Pitzman,  Roberts,  Hirt  and  other  witnesses 
shows  that  the  channel  was  always  to  the  west  of  the 
island  as  far  back  as  any  of  them  could  remember.  There 
is  testimony  in  the  record  showing  that  between  1878  and 
and  1883,  (the  time  not. being  fixed  with  certainty,)  for  a 
period  of  about  two  years  consecutively,  the  channel  was 
on  the  east  side  of  Willow  bar. 

The  evidence  with  reference  to  the  wrecks  of  the  boats 
is,  that  the  "Cornelia"  sank  in  1853,  near  the  Missouri 
shore,  and  the  "Altona"  two  or  three  years  after,  five  or 
six  hundred  yards  east  of  the  Missouri  shore;  that  the 
"Baltimore,"  the  largest  boat,  sank  in  1859,  about  two 
hundred  feet  west  of  the  "Altona;"  that  the  "Badger 
State"  sank  on  top  of  the  "Altona;"  that  the  **M.  M.  Rua- 
yan"  struck  on  the  "Baltimore"  and  sank  below  her;  that 
the  "Keithsburg"  sank  in  the  same  neighborhood.  All  of 
these  boats  sank  in  the  winter,  when  the  water  is  gener- 
ally lowest  and  when  the  boats  must  follow  the  main 
channel  most  closely.  Not  only  did  these  boats  all  sink 
as  stated,  but  some  of  the  wrecks  are  still  west  of  the 
"Willow  Bar,  Island,  the  largest  (the  "Baltimore")  being 
at  the  extreme  western  side,  and  visible  only  when  the 
water  is  so  low  as  to  Be  only  two  or  three  feet  above  zero 
on  the  St.  Louis  gauge. 

Willow  Bar  Island  at  present  is  separated  by  the  main 
deep-water  channel  from  the  Missouri  shore,  while  only 
a  shallow  stretch  of  water  separates  it  from  the  Illinois 
shore.  A  number  of  witnesses  have  testified  to  occasions 
when  it  was  so  connected  with  Gaboret  Island  proper 
that  persons  could  walk  from  one  side  to  the  other. 
Being  so  connected  that  there  was  land,  sometimes  free 
of  water  and  sometimes  submerged,  actually  connecting 
it  with  Gaboret  Island,  constituted  it  an  accretion  to  the 
latter. 
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It  has  been  the  uniform  rule  of  this  court  that  the 
title  of  Illinois  proprietors  to  land  on  a  river  extends  to 
the  thread  of  the  current  or  main  channel.  {Mjddleton  v. 
Pritchard,  3  Scam.  510;  Trustees  of  Commons  v.  McClure,  167 
111.  23;  Buttenuth  v.  St.  Louis  Bridge  Co.  1^3  id.  535;  Fuller 
V.  Shedd,  161  id.  462;  Griffln  v.  Kirk,  47  111.  App.  258;  Oriffln 
V.  Johnson,  161  111.  377.)  And  his  boundary  changes  with 
the  changes  of  the  center  of  the  river's  main  channel. 
{Houck  V.  Yates,  82  111.  179;  Nebraska  v.  Iowa,  143  U.  S.  359.) 
In  Nebra^ska  v.  Iowa,  supra,  it  was  held:  "Frequently  where, 
above  the  loose  sub-stratum  of  sand,  there  is  a  deposit  of 
comparatively  solid  soil,  the  washing  out  of  the  under- 
lying sand  causes  an  instantaneous  fall  of  quite  a  length 
and  breadth  of  the  sub-stratum  of  soil  into  the  river,  so 
that  it  may,  in  one  sense  of  the  term,  be  said  that  the 
diminution  of  the  banks  is  not  gradual  and  imperceptible, 
but  sudden  and  visible.  Notwithstanding  this,  two  things 
must  always  be  borne  in  mind,  familiar  to  all  dwellers 
on  the  banks  of  the  Missouri  river  and  disclosed  by  the 
testimony:  that  while  there  may  be  an  instantaneous  and 
obvious  dropping  into  the  river  of  quite  a  portion  of  its 
banks,  such  portion  is  not  carried  down  the  stream  as  a 
solid  and  compact  mass,  but  disintegrates  and  separates 
into  particles  of  earth  borne  onward  by  the  flowing  water. 
*  *  *  The  falling  bank  has  passed  into  the  floating 
mass  of  earth  and  water,  and  the  particles  of  earth  may 
rest  one  or  fifty  miles  below  and  upon  either  shore.  There 
is,  no  matter  how  rapid  the  process  of  subtraction  or  ad- 
dition, no  detachment  of  earth  from  one  side  and  deposit 
of  the  same  upon  the  other.  The  one  thing  which  dis- 
tinguishes this  river  from  the  other  streams  in  the  matter 
of  accretion  is  in  the  rapidity  of  the  change  caused  by 
the  velocity  of  the  current,  and  this,  in  itself,  in  the  very 
nature  of  things,  works  no  change  in  the  principle  under- 
lying the  rule  of  law  in  respect  thereto."  The  court  sums 
up  the  controversy  in  this  language:  "Our  conclusions 
are,  that,  notwithstanding  the  rapidity  of  the  changes  in 
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the  course  of  the  channel  and  the  washing*  from  the  one 
side  and  onto  the  other,  the  law  of  accretion  controls  on 
the  Missouri  river  as  elsewhere,  and  that  not  only  in 
respect  to  the  rights  of  individual  land  owners,  but  also 
in  respect  to  the  boundary  lines  between  the  States." 

On  the  same  character  of  question  this  court  held  in 
Buttenuth  v.  St.  Louis  Bridge  Co.  supra  (p.  552):  "Commer- 
cial considerations  make  it  imperative,  where  States  or 
nations  are  divided  by  a  navigable  river,  each  should 
hold  to  the  center  thread  of  the  main  channel  or  current 
along  which  vessels  in  the  carrying  trade  pass.  That  is 
the  'channel  of  commerce' — not  the  shallow  water  of  the 
stream  which  at  some  seasons  of  the  year  may  be  impos- 
sible of  navigation, — ^upon  which  each  nation  or  State 
demands  the  right  to  move  its  products  without  any  in- 
terference from  the  State  or  nation  occupying  the  oppo- 
site shore."  The  court  also  said  in  that  case:  "Where  a 
river  is  a  boundary  between  States,  as  is  the  Mississippi 
between  Illinois  and  Missouri,  it  is  the  main — the  per- 
manent— river  which  constitutes  the  boundary,  and  not 
that  part  which  flows  in  seasons  of  high  water  and  is 
dry  at  other  times." 

Under  the  rule  announced  in  these  cases  it  is  clear 
that  the  boundary  line  between  Illinois  and  Missouri  is, 
and  by  the  weight  of  evidence  has  always  been,  west  of 
Willow  Bar  Island,  as  the  thread  of  the  stream  is  west 
of  that  island.  Willow  Bar  Islands  are  about  two  miles 
long,  and  if  any  other  rule  were  adopted  than  that  here 
declared,  then  the  boundary  between  the  State  of  Mis- 
souri and  the  State  of  Illinois  would,  for  a  distance  of 
two  or  three  miles,  not  be  the  thread  of  the  stream,  as 
the  thread  of  the  stream  would  be  wholly  in  the  State  of 
Missouri.  It  is  true  that  in  the  uncommon  case  of  avul- 
sion, where  a  considerable  tract  of  land  is  by  the  violence 
of  the  stream  and  in  consequence  of  its  cutting  a  new 
channel  separated  from  one  tract  of  land  and  joined  to 
another,  but  in  such  manner  that  it  can  still  be  identified, 
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the  property  of  the  soil  so  removed  or  the  tract  so  cut  off 
by  the  change  continues  vested  in  its  former  owner;  but 
where  the  change  is  gradual,  so  that  it  cannot  be  deter- 
mined what  land  has  been  taken  off  by  the  violence  of  the 
stream  or  when  its  taking  away  took  place,  in  such  case 
a  gradual  change  of  the  stream  causes  the  center  thread 
of  the  stream  not  only  to  constitute  the  boundary  of  the 
proprietor's  land  on  that  stream  to  the  center  thread, 
but  constitutes  the  boundary  of  the  State.  It  cannot  be 
said  that  this  record  contains  any  satisfactory  evidence 
of  any  such  sudden  change  of  the  thread  of  the  stream 
as  would  amount  to  an  avulsion.  The  change,  where  any 
change  was  made,  was  gradual  and  insensible.  Neither 
is  there  any  evidence  showing  that  "Willow  Bar  Island 
itself  was,  as  a  tract  of  land,  cut  off  from  the  Missouri 
shore,  but  the  evidence  shows  the  gradual  formation  of 
an  island  in  the  stream,  and  the  law  of  accretions  is 
applicable  thereto. 

We  hold,  therefore,  the  boundary  line  between  the 
States  of  Illinois  and  Missouri,  as  well  as  the  boundaries 
of  Illinois  proprietors,  is  the  present  center  thread  of  the 
stream  between  Willow  Bar  Island  and  the  Missouri  bank. 

Neither  are  the  rule  announced  in  the  foregoing  cases 
and  the  principles  herein  announced  in  conflict  with  the 
adjudications  of  the  Supreme  Court  of  the  State  of  Mis- 
souri. It  has  been  held  by  the  Supreme  Court  of  that 
State,  that  where  the  owner  of  land  in  Missouri  border- 
ing on  the  Mississippi  river  loses  a  portion  of  the  same 
by  its  being  submerged  or  washed  away,  and  a  tow-head 
forms  in  the  river  between  his  land  and  an  island  oppo- 
site thereto,  and  land  gradually  accrues  to  the  tow-head 
and  extends  towards  his  land  and  within  the  limits  of  his 
original  survey,  it  is  nevertheless  not  an  accretion  to  his 
land  and  he  has  no  right  thereto.  {Cox  v.  Arnoldy  129  Mo. 
837.)    To  the  same  effect  is  Cooley  v.  Golden,  117  Mo.  33. 

It  is  insisted  by  the  appellants  that  the  court  erred 
in  excluding  evidence  offered  by  them,  by  which  they 
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sought  to  prove  that  certain  owners  of  lands  on  the  west 
side  of  Gaboret  Island,  opposite  Willow  Bar  Island,  did 
not  claim  that  Willow  Bar  Island  was  a  part  of  Gaboret 
Island.  There  was  no  error  in  excluding  this  testimony. 
Owners  of  land  or  of  any  interest  therein  could  not,  by  any 
declarations  made  by  them,  prejudice  the  title  of  their 
grantee.  Neither  would  their  declarations  be  binding  on 
the  appellees,  who  acquired  title  through  them,  for  the 
reason  that  an  accretion  to  the  land  purchased  from  them 
is  determinable  solely  by  reference  to  the  fact  of  accre- 
tion to  those  lauds,  and  not  by  an  assertion  of  a  claim  of 
ownership.  It  was  not  error  to  exclude  that  evidence. 
From  a  careful  examination  of  the  record  we  find  no 

error  in  the  decree,  and  it  is  affirmed. 

Decree  affirmed. 
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May  E.  Roach 

V, 

Henry  L.  Glos. 

Opinion  filed  October  19 ^  1899, 

1.  Pleading — when  averments  of  answer  must  he  taken  cw  true.  The 
answer  is  to  be  taken  as  true  when  a  case  is  submitted  for  hearing 
upon  bill  and  answer. 

2.  RECEnrERS— to/i€n  a  second  m/yrtgagee  is  entitled  to  continuance  of 
receivership.  A  second  mortgagee,  holding  a  deficiency  decree,  is  en- 
titled to  the  continuance  of  a  receivership  after  sale  of  the  mort- 
gaged premises  on  foreclosure  of  the  first  mortgage,  and  to  receive 
the  rents  and  profits  during  the  period  of  redemption,  as  against 
the  owner  of  the  equity  of  redemption,  who  abandoned  the  prop- 
erty in  an  unfinished  and  unsafe  condition,  where  the  amount  real- 
ized on  the  sale  was  only  sufficient  to  satisfy  the  first  encumbrance, 
the  security  is  insuflicient  and  the  mortgagor  insolvent. 

3.  Appeals  and  errors — when  objection  thai  record  is  not  compUteis 
without  force.  An  objection  that  the  record  is  not  complete  is  with- 
out force  when  there  is  nothing  upon  its  face  to  indicate  that  a 
reference  to  any  missing  portion  is  necessary  to  obviate  or  cure 
any  apparent  errors. 

Qlos  V.  Bdach,  80  111.  App.  283,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  P.  Dunne,  Judge, 
presiding".  / 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court,  reversing  an  order  or  decree  of  the  circuit  court, 
discharging  a  receiver  appointed  in  a  foreclosure  pro- 
ceeding, and  directing  such  receiver  to  turn  over  the 
rents  and  profits  in  his  hands  to  the  owner  of  the  equity 
of  redemption.  The  judgment  of  the  Appellate  Court, 
reversing  the  judgment  of  the  circuit  court,  remanded  the 
cause  with  directions  to  enter  a  decree  ordering  the  re- 
ceiver to  apply  the  net  rents  and  profits  in  his  hands, 
covering  the  period  after  the  sale  of  the  property,  to  the 
payment  of  the  amount  due  appellee,  Glos,  who  was  the 
appellant  in  the  Appellate  Court,  under  the  decree  of 
foreclosure,  and  to  retain  any  surplus  for  further  direc- 
tion from  the  circuit  court. 

The  petition  was  filed,  after  the  sale  under  the  fore- 
closure decree  had  been  made  and  the  master  had  re- 
ported the  same  to  the  court,  by  the  appellant,  May  E. 
Roach,  for  the  discharge  of  the  receiver  and  the  turning 
over  of  the  receipts  and  profits  to  her.  The  appellee, 
owning  the  second  mortgage  upon  the  property,  filed  an 
answer  to  the  petition.  To  this  answer  the  appellant 
filed  a  replication,  but  subsequently  the  replication  was 
withdrawn;  and  the  cause  was  heard  by  the  court  upon 
bill  and  answer.  The  result  of  this  hearing  was  the  dis- 
charge of  the  receiver,  as  above  stated. 

The  facts  are  substantially  as  follows:  On  September 
4,  1894,  Sophia  Wilnau  was  the  owner  of  lots  81,  82  and 
83,  etc.,  as  described  in  the  petition,  and,  on  that  date, 
executed  a  trust  deed  to  secure  a  note  for  $15,000.00, 
owned  by  Alfred  C.  Harrison.  On  September  28,  1894, 
Sophia  "Wilnau  and  her  husband  made  a  second  trust  deed 
upon  said  lots  to  secure  two  promissory  notes,  amount- 
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ing  to  $2250.00,  owned  by  the  appellee,  Henry  L.  Glos. 
On  October  20, 1896,  Sophia  "Wilnau  and  her  husband  con- 
veyed the  lots  to  the  appellant.  May  E.  Roach,  subject 
V  to  the  said  trust  deeds.  On  January  30,  1897,  Harrison 
filed  the  original  bill  herein  to  foreclose  his  trust  deed, 
which  was  the  first  lien  upon  the  property,  making*  the 
appellant.  Roach,  and  the  trustee  under  the  second  trust 
deed,  and  the  appellee,  Henry  L.  Glos,  the  owner  of  the 
notes  secured  thereby,  parties  defendant  thereto.*  Ap- 
pellee, Glos,  answered  the  bill,  but  default  was  taken 
against  the  appellant,  Roach.  On  March  29,  1897,  a  re- 
ceiver was  appointed  upon  motion  of  Harrison,  the  com- 
plainant in  the  original  bill.  On  June  14, 1897,  Glos,  the 
holder  of  the  second  encumbrance,  filed  a  cross-bill  to 
foreclose  the  second  trust  deed,  and  therein  asked  for 
the  appointment  of  a  receiver.  The  appellant  did  not 
answer  the  cross-bill,  but  default  was  taken  against  her. 
On  July  14,  1897,  the  cause  was  referred  to  a  master  to 
take  proof  and  report.  On  October  18,  1897,  the  master 
filed  his  report,  and  therein  stated  that  a  receiver  was 
needed  to  protect  and  preserve  the  property,  and  recom- 
mended that  the  receiver  already  appointed  should  be 
continued  until  redemption  from  the  sale  should  be  made. 
On  October  19,  1897,  the  court  entered  a  decree,  con- 
firming the  master's  report,  and  finding  that  there  was 
due  to  Harrison  $17,735.91,  and  ihat  there  was  due  to  Glos, 
the  complainant  in  the  cross-bill,  the  sum  of  12725.13; 
finding  also  that  the  lien  of  the  trust  deed  of  Glos  upon 
the  premises  was  subject  to  the  lien  of  Harrison,  and 
therein  ordering  that  the  premises  be  sold  upon  non-pay- 
ment of  the  amounts  found  due.  On  November  18,  1897, 
the  lots  were  sold  by  the  master  to  Harrison,  the  first 
mortgagee,  for  $18,183.14,  being  the  full  amount  of  prin- 
cipal and  interest  and  costs  due  to  him.  On  November 
23,  1897,  the  master  filed  his  report  of  sale,  showing  that 
the  property  had  been  sold  for  enough  to  pay  the  amount 
due  on  the  first  trust  deed,  but  leaving  nothing  for  the 
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cross-complainant,  Glos,  and  that  there  was  still  due  to 
Glos  the  sum  of  $2788.91. 

On  November  23,  1897,  the  court  entered  an  order  con- 
firming the  master's  report  of  sale,  and  continuing"  the 
receiver  already  appointed,  until  redemption  should  be 
made,  or  the  period  of  redemption  should  expire. 

The  Appellate  Court  granted  a  certificate  of  impor- 
tance, when  it  entered  its  judgment  of  reversal. 

Bowles  &  Bowles,  for  appellant: 

The  decree  of  a  trial  court  will  not  be  reversed  or  set 
aside  upon  a  portion,  only,  of  the  record.     The  absent 
portion  will  be  presumed  to  support  the  findings  and  de- 
cree of  the  trial  court.     Adair  v.  Adair,  51  111.  App.  301 
Tolman  y,  Wheeler,  57  id.  342;   Gordon  v.  Gordon,  25  id.  310 
Ailing  v.  Wenzel,  46  id.  562;    Culver  v.  Schroth,  153  111.  442 
Eigkley  v.  Deane,  168  id.  271. 

Where  the  property  is  bid  in,  on  foreclosure,  at  the 
full  amount  of  complainant's  claim,  costs  and  interest^ 
the  receiver  should  be  discharged  and  the  possession  of 
the  property  restored  to  the  owner  of  the  equity  of  re- 
demption.    i)avis  V.  Dale,  150  111.  239. 

The  mere''  filing  of  a  bill  to  foreclose,  with  a  prayer 
for  a  decree  of  foreclosure,  in  and  of  itself  creates  no  lien 
on  the  rents  and  profits  accrued  or  to  accrue  during  the 
pendency  of  the  foreclosure  proceedings.  Bank  v.  Illinois 
Steel  Co.  174  111.  140;  Haas  v.  BuUding  Society,  89  id.  498; 
Scott  V.  Ware,  65  Ala.  174;  Gilman  v.  Telegraph  Co.  91  U.  S. 
603;  Bridge  Co.  v.  Eudelbach,  94  id.  248. 

A  receiver  appointed  on  the  application  of  a  party  is 
for  the  benefit  of  the  party  having  him  appointed.  Insur- 
ance Co.  V.  Flieschauer,  17  N.  Y.  Super.  Ct.  117. 

Thatcher  &  Griffen,  for  appellee: 

When  a  receiver  is  appointed  in  a  suit  to  foreclose  a 
first  mortgage,  the  second  mortgagee  being  a  party,  and 
the  first  mortgage  is  satisfied  out  of  the  proceeds  of  the 
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foreclosure  sale,  the  second  mortgagee  may  resort  to  the 
rents  collected  by  the  receiver  to  pay  any  deficiency  due 
him.  In  such  case,  the  first  mortgagee  having  procured 
the  receiver  and  having  the  right  to  satisfy  his  debt 
either  out  of  the  proceeds  of  sale  or  rents  collected  by 
the  receiver,  if  he  elects  to  take  the  proceeds  of  sale 
the  second  mortgagee  is  entitled  to  be  subrogated  to  the 
rents.  High  on  Receivers,  sec.  688;  Keogh  v.  McMamLS^  34 
Hun,  521;  Hintz  v.  Jenks,  123  U.  S.  297. 

An  order  appointing  a  receiver  is  made  on  behalf  of 
all  the  parties.  Jackson  v.  Lahee,  114  111.  287;  Rosenbaum 
V.  Kershaw,  40  111.  App.  663;  High  on  Receivers,  sec.  650; 
2  Daniells'  Ch.  Pr.  1740. 

A  mortgagee  in  possession,  either  by  a  receiver  or  by 
himself,  is  entitled  to  rents.  Bank  v.  Illinois  Steel  Co.  174 
111.  140;  High  on  Receivers,  sees.  643,  644;  ^^Id  y.  Gorton^ 
15  111.  App.  460;  Stephen  v.  Beibling,  45  id.  40. 

By  the  appointment  of  a  receiver  the  mortgagee  ob- 
tains an  equitable  claim  upon  the  rents  to  accrue,  and 
his  right  to  them  is  superior  to  that  of  any  one  else  claim- 
ing under  the  mortgagor.  Oakford  v.  Robinson,  48  111.  App. 
270;  2  Jones  on  Mortgages,  sec.  1536;  Beach  on  Receivers, 
sec.  532. 

Where  a  cause  is  set  down  for  hearing  on  bill  and 
answer,  the  answer  is  taken  as  true.  Taylor  v.  Taylor^  52 
111.  App.  527;  Gi*unenberg  v.  Smith,  58  id.  281;  Cook  County 
V.  Railroad  Co.  119  111.  224. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  contention  of  the  appellant  is,  that  the  receiver 
in  the  foreclosure  proceeding  was  appointed  upon  the 
motion  of  Harrison,  the  first  encumbrancer,  before  the 
cross-bill  of  appellee,  Glos,  the  second  encumbrancer, 
was  filed;  that  the  receiver  was  appointed  for  Harrison's 
sole  benefit;  that,  by  the  foreclosure  sale,  Harrison,  hav- 
ing bid  off  the  property  for  the  whole  amount  of  princi- 
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pal,  interest,  and  costs  due  him,  was  paid  in  full;  that 
the  appellee  did  not  ask  for  a  receiver,  and  was  not 
entitled  to  the  funds  in  the  hands  of  the  receiver;  that 
such  funds  belonged  to  appellant,  as  the  owner  of  the 
equity  of  redemption;  that  the  second  lienholder  can 
only  have  the  rents  and  profits  applied  towards  the  dis- 
charge of  his  indebtedness  by  having  the  receivership 
extended  to  his  mortgage;  and  that,  as  appellee  failed 
to  do  this,  they  belonged  to  appellant;  and  that,  there- 
fore, the  circuit  court  properly  entered  an  order  dis-. 
charging  the  receiver,  and  directing  the  rents  and  profits 
to  be  turned  over  to  appellant.  This  contention  cannot 
be  sustained  under  the  facts  of  this  case. 

The  cause  was  heard  in  the  court  below  upon  the  pe- 
tition, or  bill,  and  answer.  It  appears  from  the  recitals 
in  the  decree  of  the  circuit  court,  that  the  appellant,  the 
petitioner  below,  withdrew  her  replication,  and  submit- 
ted the  cause  for  hearing  upon  bill  and  answer.  When  a 
case  is  submitted  for  hearing  upon  bill  and  answer,  the 
answer  is  to  be  taken  as  true.  {Derby  v.  Gage,  38  111.  27; 
Fordyce  v.  Shriver,  115  id.  530;  1  Ency.  of  PI.  &  Pr.  p.  924). 
Therefore,  the  statements  in  the  answer,  filed  by  appel- 
lee to  appellant's  petition,  are  to  be  regarded  as  true. 
The  facts,  herein  referred  to,  are  stated  in  the  answer. 

In  his  cross-bill,  the  appellee  asked  for  the  appoint- 
ment of  a  receiver.  When  the  receiver  was  appointed  on 
March  29, 1897,  the  appellee  was  represented  by  counsel, 
who  joined  in  the  application  for  the  receiver.  The  or- 
der, appointing  the  receiver,  entered  on  March  29,  1897, 
provided  that  one  George  F.  Koester  be  appointed  re- 
ceiver with  the  usual  powers  of  receivers  in  such  cases, 
and  with  directions  to  collect  all  the  rents,  profits,  and 
issues  from  the  premises,  then  due  or  to  become  due. 
This  order,  appointing  the  receiver,  was  general  in  its 
terms,  and  did  not  specify  that  the  receiver  was  ap- 
pointed for  the  especial  benefit  of  the  first  encumbrancer. 
There  was  upon  the  premises  a  building  of  flats,  which 
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was  unfinished  at  the  time  the  receiver  was  appointed, 
and  the  master,  in  his  first  report,  recommended  that 
such  receiver  should  be  continued,  until  the  time  of  re- 
demption should  expire.  The  sale  only  realized  enoug^h 
to  pay  the  first  mortgage  and  interest  and  costs.  It  did 
not  realize  anything  toward  the  payment  of  the  amount 
due  on  the  second  mortgage,  and  there  was  a  deficiency 
decree  in  favor  of  appellee,  the  second  mortgagee,  as  ap- 
pears from  the  order  entered  on  November  23,  1897,  con- 
firming the  master's  report  of  sale.  By  that  order,  the 
court  directed  that  the  receiver  should  be  continued  un- 
til redemption  should  be  made,  or  until  the  period  there- 
for should  expire;  and  that  such  receiver  should  continue 
to  act,  as  such,  with  the  usual  powers  of  receivers  in 
equity  to  collect  the  rents,  issues  and  profits. 

The  premises  were  worth  no  more  than  the  amount 
realized  at  the  sale,  and  were,  therefore,  an  insufl&cient 
security  for  appellee's  debt.  The  mortgagor,  Sophia 
Wilnau,  was  insolvent. 

When  property  is  sold  at  a  foreclosure  sale  for  the 
full  amount  of  principal,  interest,  and  costs,  the  neces- 
sity for  continuing  the  receiver  ceases,  and  he  should  be 
discharged,  and  the  possession  should  be  restored  to  the 
owner  of  the  equity  of  redemption.  (Davis  v.  Dale^  150  111. 
239).  If,  therefore,  the  decree  in  this  case  had  done  noth- 
ing more  than  find  the  amount  due  to  the  first  encum- 
brancer and  direct  a  sale  to  realize  such  amount,  the 
rents  and  profits  accruing  between  the  time  of  the  sale 
and  the  redemption  of  the  property,  or  the  expiration  of 
the  period  of  redemption,  would  have  belonged  to  appel- 
lant, as  the  owner  of  the  equity  of  redemption.  But  the 
decree  went  further,  and  found  the  sum  of  $2725,13  to  be 
due  to  appellee,  the  second  encumbrancer.  Nothing  was 
paid  by  the  sale  upon  the  amount  due  appellee,  and  he 
had  a  deficiency  decree.  Under  these  circumstances,  ap- 
pellee was  entitled  to  have  the  rents  and  profits  collected 
for  his  benefit.     The  fact,  that  the  sale  did  not  realize 
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enough  to  pay  the  decree  of  the  cross-complainant,  shows 
that  the  property  was  an  insufficient  security,  so  far  as 
his  claim  was  concerned.  The  insufficiency  of  the  secur- 
ity and  the  insolvency  of  th^  mortgagor  warranted  the 
continuance  of  the  receiver  in  office,  and  the  circuit  court 
erred  in  discharging  the  receiver.  It  made  no  difference 
in  principle  that  the  deficiency,  which  existed,  applied 
to  the  second  mortgage  rather  than  to  the  first  mortgage. 
Nor  does  it  make  any  difference  whether  the  second  mort- 
gage contained  a  provision  mortgaging  the  rents  and 
profits,  or  not.  Where  the  security  is  insufficient,  and 
the  mortgagor  is  insolvent,  and  there  is  a  deficiency  de- 
cree, a  court  of  equity  will  appoint  a  receiver  of  the  rents 
and  profits  after  the  foreclosure  sale.  {First  Nat  Bank  v. 
Illinois  Steel  Co.  174  111.  140). 

Under  the  orders,  which  were  entered,  the  receiver- 
ship was  virtually  extended  to  the  second  mortgage.  The 
orders,  continuing  the  receivership  after  the  sale  was 
made,  were  for  the  benefit  of  the  second  mortgagee,  and 
amounted  to  an  extension  of  the  receivership  to  his  mort- 
gage. It  could  make  no  difference,  whether,  the  new 
receiver  was  appointed  upon  the  application  of  the  ap- 
pellee, or  whether  the  old  receiver  was  continued  upon 
the  recommendation  of  the  master,  in  view  of  the  failure 
of  the  sale  to  realize  enough  to  pay  anything  upon  the 
second  mortgage,  and  in  view  of  the  insolvency  of  the 
mortgagor.  {Cross  v.  Will  County  Nat.  Bank,  177  111.  33). 
When  a  receiver  is  appointed  in  a  suit  to  foreclose  a  first 
mortgage,  the  second  mortgagee  being  a  party,  and  the 
first  mortgage  is  satisfied  out  of  the  proceeds  of  the  fore- 
closure sale,  leaving  the  second  mortgage  unpaid,  either 
altogether  or  in  part,  resort  may  be  had,  for  the  defi- 
ciency upon  the  second  mortgage,  to  the  rents  collected 
by  the  receiver.  In  such  case,  if  the  first  mortgagee,  who 
has  procured  the  receiver  and  has  a  right  to  satisfy  his 
debt  either  out  of  the  proceeds  of  the  sale  or  out  of  the 
rents  collected  by  the  receiver,  elects  to  take  the  pro- 
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ceieds  of  sale,  the  second  mortgagee  is  entitled  to  be  sub- 
rogated to  the  rents.  (High  on  Receivers, — ^3d  ed. — sec- 
688,  and  cases  in  notes). 

It  appears  that  the  appellant,  the  holder  of  the  equity 
of  redemption,  abandoned  the  premises,  leaving  them  in 
an  unfinished  and  unsafe  condition.  This,  in  addition 
to  the  other  facts  mentioned,  justified  the  continuance 
of  the  receiver  for  the  benefit  of  the  second  lienholder. 
(8  Am.  &  Eng.  Ency.  of  Law,  p.  235). 

Although  the  record  furnished  is  not  a  full  record  of 
all  the  proceedings  in  the  circuit  court,  yet  there  is  noth- 
ing upon  the  face  of  the  present  record,  indicating  that 
a  reference  to  any  portion  of  the  record  not  before  us  is 
necessary,  in  order  to  obviate  or  cure  any  apparent  errors. 
{Culver  V.  Schroth,  153  111.  437).  Therefore,  the  objection, 
made  by  counsel  for  appellant  that  the  record  is  not  com- 
plete, is  without  force. 

The  judgment  of  the  Appellate  CSourt  is  affirmed. 

Judgment  affirmed. 


G.  W.  HoGAN  et  al 

V. 

Walter  M.  Akin. 
Opinion  filed  October  19, 1899. 


1.  Statutes— ^rinctpte  of  statutory  construction  stated.  It  depends 
upon  the  intention  of  the  legislature  whether  a  thing-  within  the 
letter  is  within  the  statute,  and  in  seeking  for  such  intention  not 
only  the  language  used  is  to  be  considered,  but  also  the  evil  to  be 
remedied  and  the  object  to  be  attained. 

2.  Same — in  case  of  doubt  courts  prefer  a  construction  favoring  validity. 
In  determining  the  legislative  intent,  in  case  of  doubt  or  ambigu- 
ity an  interpretation  which  holds  the  statute  a  valid  enactment 
will  be  upheld,  instead  of  one  which  would  necessitate  holding  the 
provision  in  question  invalid,  as  not  embraced  in  the  title. 

3.  Mortgages — effect  where  the  note  fails  to  state  that  it  is  secured  by 
chattel  mortgage^   A  chattel  mortgage  is  not  void,  under  section  1  of 
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the  Chattel  Mortgaife  act  of  1895,  (Laws  of  1895,  p.  260,)  for  failure 
of  the  note  to  state  upon  its  face  that  it  is  secured  by  a  chattel 
mortgage,  unless  the  note  has  been  assigned. 

4.  Same — right  of  mortgagee  to  take  possession  under  insecurity  clause 
is  not  an  arbitrary  one.  The  discretion  vested  in  a  chattel  mortgagee 
under  the  insecurity  clause  is  not  an  arbitrary  one,  but  he  must 
exercise  his  judgment  in  good  faith,  and  have  such  grounds  for 
feeling  himself  unsafe  as  amount  to  probable  cause.* 

6.  Evidence — what  may  he  shown  in  defense  of  taking  mortgaged  chat- 
tels under  insecurity  clause.  In  replevin  to  recover  chattel  mortgage 
property  taken  under  the  insecurity  clause  in  the  mortgage,  the 
mortgagee  may  show  that  probable  cause  existed  for  believing  his 
debt  unsafe  and  insecure. 

Thompson  v.  Akin^  81  III.  App.  62,  reversed. 

•   Appeal  from  the  Appellate  CSourt  for  the  Fourth  Dis-  ^ 
trict; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Franklin  county;  the  Hon.  E.  D.  Youngblood, 
Judge,  presiding. 

C.  H.  Layman,  and  W.  S.  Cantrell,  for  appellants: 
Where  a  chattel  mortgage  is  given  on  personal  prop- 
erty, or  where  any  lien  is  given  on  personal  property  as 
a  security  for  a  debt,  and  the  mortgagee  or  creditor  be- 
comes unsafe  or  insecure,  he  may  take  possession  of  the 
chattels  mortgaged  or  pledged  in  order  to  secure  his  debt. 
Boy  V.  Goings,  96  111.  361;  Bailey  v.  Godfrey,  54  id.  507;  Grady 
V.  Smith,  14  111.  App.  305. 

Notwithstanding  our  Chattel  Mortgage  act,  defining 
how  chattel  mortgages  must  be  executed  and  acknowl- 
edged, it  has  uniformly  been  held  by  our  courts  that  a 
chattel  mortgage,  as  between  the  mortgagor  and  mort- 
gagee, is  good  without  acknowledgment  or  record,  which 
was  sustained  upon  the  theory  that  they  were  simply  con- 
tracts. Griggs  v.  Sanford,  24  111.  17;  Foster  v.  Pinkham,  29 
id.  141;  Griffin  v.  TTerte,  2  IlL  App.  487;  McDowell  v.  Stewart, 
83  IlL  538. 

*The  effect  of  a  "danger,"  "safety"  or  "insecurity"  clause  in  a 
chattel  mortgage  is  discussed  in  a  note  to  Bobison  v.  Gray,  (Iowa,) 
23  L.  R.  A.  780. 
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A  chattel  mortgage  is  but  a  conditional  sale,  and  when 
the  mortgagor  fails  to  perform  the  conditions,  the  title  to 
the  property  mortgaged,  so  far  as  it  is  held  by  the  mort- 
gagor, vests  in  the  mortgagee,  and  where  possession  is 
taken  according  to  the  terms  of  the  mortgage  the  title 
passes  though  the  debt  is  not  due.  Durfee  v.  Grinnell,  69 
111.  371;  Grady  v.  Smithy  14  111.  App.  305;  Jefferson  v.  Barkto, 
1  id.  568. 

Hart  &  Spiller,  for  appellee: 

Any  chattel  mortgage  securing  notes  which  do  not 
state  upon  their  face  the  fact  of  such  security  shall  be 
absolutely  void.     Kurd's  Stat.  1895,  par.  25,  p.  1105. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinioh 
of  the  court: 

The  circuit  court  of  Franklin  county  entered  judgment 
on  the  verdict  of  a  jury  in  favor  of  Walter  M.  Akin,  ap- 
pellee, against  Richard  Thompson  and  W.  B.  Martin,  in 
an  action  of  replevin  for  the  possession  of  the  property, 
together  with  ^5  damages  for  its  detention  and  costs  of 
suit.  The  defendant  Thompson  removed  the  record  by 
appeal  to  the  Appellate  Court  for  the  Fourth  District, 
but  died  while  the  appeal  was  pending,  and  appellants, 
as  administrators  of  his  estate,  were  substituted  for  him. 
Thie  Appellate  Court  affirmed  the  judgment  of  the  trial 
court  and  granted  a  certificate  of  importance,  in  pursu- 
ance of  which  the  case  is  brought  to  this  court. 

On  January  30,  1897,  Akin  executed  to  Thompson  his 
note  for  $110,  due  in  five  months,  'and  secured  the  same 
by  a  chattel  mortgage  on  the  property  in  controversy. 
The  mortgage  provided  that  the  mortgagor  might  retain 
possession  of  the  property  until  default  in  payment,  but 
contained  the  usual  insecurity  clause,  stipulating  that  if 
the  mortgagee  should,  at  any  time  before  the  note  be- 
came due,  feel  unsafe  or  insecure,  he  should  have  the 
right  to  take  possession  of  the  property  and  advertise 
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and  sell  it  to  pay  the  debt.  In  the  latter  part  of  April, 
1897,  Thompson,  by  virtue  of  that  clause,  authorized  his 
co-defendant,  Martin,  a  constable,  to  take  possession  of 
the  property  as  his  agent  and  advertise  and  sell  it,  for 
the  purpose  of  collecting  the  debt.  Martin  took  the 
property  by  virtue  of  the  mortgage  and  his  agency,  and 
this  replevin  suit  followed.  The  defense  made  at  the  trial 
was  that  the  possession  was  rightfully  taken  in  pursu- 
ance of  the  provisions  of  the  chattel  mortgage,  in  good 
faith,  for  the  sole  purpose  of  collecting  the  debt. 

At  the  time  the  note  was  made  and  delivered  it  did 
not  recite  upon  its  face  that  it  was  secured  by  chattel 
mortgage.  The  note  and  mortgage  were  written  by  a  jus- 
tice of  the  peace,  and  the  note  was  afterward  sent  to  him, 
and  he  endorsed  upon  it,  "This  note  is  secured  by  chattel 
mortgage."  The  trial  court,  by  sustaining  demurrers  to 
pleas,  adopted  the  theory  that  the  mortgage  was  void 
between  the  parties  to  it,  and  that  the  defendants  had 
no  rights  under  it,  on  account  of  the  failure  to  make  such 
recital.  The  court  also,  by  the  third  instruction,  took 
the  same  ground,  and  directed  the  jury  to  find  for  the 
plaintiff,  unless  they  believe,  from  the  evidence,  that  the 
words  in  question,  stating  that  the  note  was  secured  by 
chattel  mortgage,  were  on  the  face  of  the  note  at  the  time 
the  mortgage  was  executed,  or  that  plaintiff  consented 
to  and  ratified  the  act  of  putting  said  words  on  said  note. 

To  determine  whether  the  court  was  right  on  that 
question  involves  the  construction  of  section  1  of  an  act 
entitled  "An  act  to  regulate  the  assignment  of  notes  se- 
cured by  chattel  mortgages,  and  to  regulate  the  sale  of 
property  under  the  power  of  sale  contained  in  chattel 
mortgages,"  in  force  July  1,  1895.  (Laws  of  1895,  p.  260.) 
The  second  section  of  that  act  regulates  the  sale  of  prop- 
erty under  the  power  of  sale  contained  in  chattel  mort- 
gages and  covering  that  branch  of  the  title.  Section  1 
is  the  only  portion  of  the  act  which  relates  in  any  way  to 
the  assignment  of  notes  so  secured  or  which  is  claimed 
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to  have  any  bearing  on  the  subject  under  consideration. 
That  section  is  as  follows: 

''Be  it  enacted  by  the  People  of  the  State  of  Illinois,  repre- 
sented in  the  General  Assembly^  That  all  notes  secured  by 
chattel  mortgages  shall  state  upon  their  face  that  they 
are  so  secured,  and  when  assigned  by  the  payee  therein 
named,  shall  be  subject  to  all  defenses  existing  between 
the  payee  and  the  payor  of  said  notes  the  same  as  if 
said  notes  were  held  by  the  payee  therein  named,  and 
any  chattel  mortgage  securing  notes  which  do  not  state 
upon  their  face  the  fact  of  such  security  shall  be  abso- 
lutely void." 

It  is  argued  in  support  of  the  holdings  of  the  trial  and 
Appellate  Courts,  that  here  is  a  plain  and  unambiguous 
provision  of  the  statute  that  a  chattel  mortgage  like  this 
one  is  absolutely  void.  It  is  true,  we  cannot  disregard 
a  provision  of  that  kind  appearing  to  be  within  the  in- 
tention of  the  law-makers,  but  the  purpose  of  construc- 
tion is  to  find  and  give  effect  to  such  intention,  and  a 
thing  which  is  within  the  letter  is  not  within  the  statute 
unless  within  such  intention.  {Perry  County  v.  Jefferson 
County,  94  111.  214.)  In  seeking  for  such  intention  we  are 
to  consider  not  only  the  language  used  by  the  legislature, 
but  also  the  evil  to  be  remedied  and  the  object  to  be 
attained.  {Soby  v.  People,  134  111.  66;  Bobel  v.  People,  173  id. 
19.)  Considering  only  the  language  of  the  enactment,  we 
do  not  regard  it  as  clear  that  the  legislative  intention 
was  to  make  chattel  mortgages  void  between  the  parties 
for  a  failure  to  give  notice  upon  the  note  that  it  is  se- 
cured by  mortgage.  The  provision  may  as  readily  be 
construed  to  apply  only  when  the  condition  exists  which 
precedes  such  pi'ovision  and  such  notes  have  been  as- 
signed by  the  payee  therein  named.  The  section  requires 
notice  upon  the  face  of  the  notes,  and  provides  that  when 
assigned  they  shall  be  subject  to  defenses,  and  if  they 
d(f  not  contain  the  notice  the  chattel  mortgage  shall  be 
void. 


Digitized  by 


Google 


Oct  'JJJ     ^  HoGAN  V.  Akin.  453 

There  are  other  considerations  which  forbid  any  other 
interpretation.  One  of  the^  arises  out  of  the  title  of 
the  act.  The  title  was  formerly  considered  no  part  of  the 
act,  and  yet  it  might  be  resorted  to  to  enable  the  court 
to  discover  the  intent,  wherever  such  intent  was  doubt- 
ful or  ambiguous.  {Perry  County  v.  Jefferson  County^  supra; 
(John  V.  People,  149  111.  486.)  Under  the  constitutional  pro- 
visions now  in  force  the  title  has  considerable  import- 
ance. Section  13  of  article  4  of  the  constitution  requires 
that  the  title  shall  show  the  object  of  the  law,  and  makes 
such  title  controlling  over  the  body  of  the  act,  by  declar- 
ing the  act  to  be  void  as  to  any  subject  which  is  not  ex- 
pressed in  the  title.  An  act  can  only  be  sustained  as  to 
the  subject  expressed  in  the  title,  and  all  other  subjects 
are  to  be  rejected.  {People  v.  Nelson,  133  111.  565;  Snell  v. 
City  of  Chicago,  id.  413.)  Now,  the  title  in  this  case  does 
not  relate  to  chattel  mortgages  generally,  but  to  particu- 
lar branches  of  the  law  governing  such  securities,  which 
are,  the  assignment  of  notes  secured  by  chattel  mort- 
gages and  the  sale  of  property  under  powers  of  sale. 
To  hold  that  the  legislature  intended  to  regulate  chattel 
mortgages  generally,  and  the  rigiits  of  parties,  where  no 
assignment  was  in  any  way  involved,  would  necessitate 
holding  the  provision  in  question  invalid,  as  not  embraced 
in  the  title,  and,  of  course,  the  act  should  be  construed  as 
a  valid  enactment,  if  that  end  can  be  accomplished. 

All  other  considerations  tend  to  the  same  conclusion. 
It  has  never  been  the  policy  of  the  law  to  abridge  the 
rights  of  parties  to  contract  with  each  other  in  such  man- 
ner as  may  suit  their  convenience,  where  the  contract  is 
not  against  the  public  interests  or  the  rights  of  third  per- 
sons, and  we  would  not  readily  ascribe  to  the  legislature 
an  intention  to  so  interfere  with  the  right  to  contract. 
Under  the  law  a  chattel  mortgage  has  never  been  assign- 
able so  as  to  vest  the  legal  title  in  the  assignee,  and  the 
mortgage  is  subject  to  defenses  in  the  hands  of  such  as- 
signee.    The  note,  however,  could  be  transferred  before 
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maturity  so  as  to  cut  off  defense,  and  the  object  of  the 
act  is  to  destroy  the  negotteibility  of  notes  of  that  class, 
so  that,  in  case  of  an  assig-nment,  the  assig^nee  would  not 
have  rig-hts  that  the  payee  did  not  have.  The  words  to 
be  put  upon  the  note  are  not  words  of  contract,  and  the 
only  object  the  legislature  could  have  had,  and  the  only 
purpose  they  could  serve,  would  be  to  give  notice.  The 
assignment  of  a  note  secured  by  chattel  mortgage  would 
formerly  carry  with  it  the  security,  but  the  legislature, 
to  effect  its  object,  provided  that  there  should  be  notice 
on  the  face  of  the  note  of  its  character,  and  if  transferred 
it  should  be  subject  to  the  defenses,  and  if  there  was  a 
failure  to  give  such  notice  the  assignment  of  the  notes 
should  not  carry  such  security  which  should  be  void.  As 
between  the  parties,  the  defense  could  be  made  before 
this  enactment,  and  all  their  rights  were  fully  protected. 
^The  parties  were  already  notified,  and  the  legislature 
could  not  have  intended  to  provide  notice  for  those  who 
already  had  it.  There  is  no  occasion  for  any  legislation 
protecting  the  original  parties,  but  there  was  reason  for 
protecting  parties  in  case  of  an  assignment. 

Considering  the  language  used,  the  evil  to  be  remedied 
and  the  object  to  be  attained,  it  must  be  held  that  a  mort- 
gage is  void  for  a  failure  to  make  the  required  statement 
only  when  such  note  has  been  assigned.  It  follows,  that 
the  rulings  of  the  trial  court  on  that  subject  were  wrong. 

The  trial  court  also  prevented  the  defendants  from 
proving  that  ground  existed  for  taking  possession  of  the 
property  under  the  insecurity  clause.  The  defendant 
Martin,  who  took  possession  of  the  property,  was  asked 
where  he  found  it;  whether  Akin  had  traded  it  off  or  be- 
came dispossessed  of  it,  and  what  he  knew  of  Akin  hav- 
ing sold  or  disposed  of  any  of  it,  and  the  court  sustained 
objections  to  all  these  questions.  This  was  wrong;  but 
having  excluded  the  evidence  of  the  ground  upon  which 
Thompson  acted  in  directing  the  constable  to  take  the 
property,  the  court  gave  this  instruction: 
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"Unless  you  believe,  from  a  preponderance  of  the  evi- 
dence, that  the  note  secured  by  the  mortg^age  in  evidence 
was  due,  or  that  defendant  Thompson  had  good  cause  to 
feel  himself  unsafe  or  insecure,  that  then  the  taking  was 
tortious  and  Void,  and  you  should  find  for  plaintiff,  and 
assess  his  damages  at  whatever  sum  shown  by  the  evi- 
dence." 

The  court  gave  a  further  instruction  that  the  jury 
should  find  for  the  plaintiff  unless  they  believed,  from 
the  evidence,  that  a  reasonable  man  would  have  believed 
himself  unsafe  or  insecure  at  the  time.  The  rule  on  that 
subject  is,  that  the  discretion  given  to  the  mortgagee  is 
not  an  arbitrary  one,  but  he  must  exercise  his  judgment 
in  good  faith,  and  must  have  such  grounds  for  feeling 
himself  insecure  as  amount  to  probable  cause.  The  rea- 
sonable ground  required  does  not  consist  in  actual  dan- 
ger. In  Roy  V.  Goings,  96  111.  361,  it  was  said  (p.  366): 
"This  does  not  require  that  there  should  be  actual  dan- 
ger, or  that  the  proofs  should  furnish  the  court,  at  the 
time  of  the  trial,  with  reasonable  grounds  to  decide  that 
there  was  actual  danger.  It  was  sufficient  if,  at  the  trial, 
it  appeared  that  at  the  time  of  the  taking  there  was  ap- 
parent danger,  such  that  a  reasonable  man  might  in  good 
faith  act  upon  it."  All  that  defendants  were  required  to 
show  was  that  the  mortgagee  exercised  his  judgment  in 
good  faith,  and  not  arbitrarily,  and  acted  upon  probable 
cause  for  believing  his  debt  unsafe  and  insecure.  The 
court  erred  both  in  excluding  evidence  to  show  probable 
cause  and  also  in  giving  the  instruction  that  defendants 
were  bound  to  show  good  cause. 

The  judgments  of  the  Appellate  Court  and  the  circuit 
court  are  reversed  and  the  cause  is  remanded  to  the  cir- 
cuit court.  Reversed  and  remanded. 
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Everett  A.  Thornton 

V. 


_gOa  «  8i|  The  Commonwealth  Loan  and  Building  Association. 

181      466, 

190    «175|  Opinion  JOed  October  19,  1899. 

1.  MORTOAGES — slipylated  solicUor's  fee  may  he  aUoioed  in  absence  of 
evidence  of  unreasonableness.  A  solicitor's  fee  of  ten  per  cent  pro- 
vided for  in  a  bond  and  mortgage  in  case  of  foreclosure  is  properly 
allowed  where  there  is  no  evidence  that  it  is  unreasonable. 

2.  Appeals  and  errors— w/icn  exception  is  too  general  to  raise  point 
of  variance.  An  exception  made  to  the  master's  report  in  a  fore- 
closure suit  that  the  evidence  is  insufficient  to  justify  finding  that 
any  sums  are  due  for  taxes  and  insurance,  is  too  general  to  raise 
the  point  that  there  is  a  variance  between  the  pleadings  and  the 
proof  in  respect  to  those  items. 

ThomJUm  v.  Commonwealth  Loan  Ass.  79  111.  App.  657,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Supe- 
rior Court  of  Cook  county;  the  Hon.  H.  M.  Shepard, 
Judge,  presiding. 

This  is  a  proceeding  to  foreclose  a  mortgage,  executed 
by  WiUiam  C.  Miller  and  wife,  and  James  Borroughs  and 
wife,  to  the  appellee  to  secure  a  loan  of  $2500.00,  as  evi- 
denced by  a  bond  in  the  penal  sum  of  $5000.00  executed 
by  them.  Subsequently,  Miller  and  wife  and  Borroughs 
and  wife  conveyed  the  premises  to  the  appellant,  Thorn- 
ton, subject  to  the  mortgage. 

Default  was  enteted  against  all  the  defendants,  except 
Thornton,  who  filed  an  answer,  to  which  the  appellee 
filed  a  replication.  The  cause  was  referred  to  a  master 
in  chancery  to  take  testimony  and  report.  The  master 
took  testimony  on  behalf  of  appellee,  but  none  was  intro- 
duced by  appellant.  Objections  were  filed  to  the  master's 
report,  and  overruled  by  him.  By  stipulation  between 
the  parties,  the  objections,  taken  by  the  appellant  to  the 
master's  report,  were  allowed  to  stand  as  exceptions  to 
the  report  in  the  circuit  court. 
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The  exceptions  to  the  master's  report  were  overruled 
by  the  court,  and  a  decree  of  foreclosure  and  sale  was 
entered  for  the  amount,  found  by  the  master  to  be  due  to 
the  appellee.  An  appeal  was  taken  from  this  decree  to 
the  Appellate  Court,  and  the  decree  was  there  affirmed. 
The  present  appeal  is  prosecuted  from  the  judgment  of 
affirmance,  so  entered  by  the  Appellate  Court. 

Charles  Pickler,  for  appellant. 
M.  L.  Raftree,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

Counsel  for  appellant,  in  his  brief  in  this  court,  makes 
two  points  only  in  favor  of  a  reversal  of  the  decree  en- 
tered by  the  court  below. 

In  the  first  place,  it  is  urged,  as  error,  that  the  circuit 
court  allowed  a  solicitor's  fee  of  ten  per  cent  upon  the 
amount  of  indebtedness  found  to  be  due  to  the  appellee. 
We  are  of  the  opinion  that  there  was  no  error  in  allow- 
ing the  solicitor's  fee  thus  complained  of.  {Telford  v. 
Garrets,  132  111.  550;  Glawson  v.  Munsoriy  55  id.  394).  The 
bond,  secured  by  the  mortgage,  contains  the  following 
provision:  "In  case  legal  proceedings  of  any  kind  are. 
instituted  to  recover  on  this  bond,  or  to  foreclose  the 
mortgage  securing  this  bond,  an  attorney's  fee  of  ten  per 
cent  shall  be  added  thereto,  and  shall  become  due  at  the 
time  legal  proceedings  are  instituted  on  said  bond  and 
mortgage."  The  mortgage  provides  that,  in  case  it  as 
foreclosed,  a  solicitor's  fee  may  be  taxed  and  recovered, 
as  provided  in  the  bond.  There  might  be  circumstances, 
under  which  a  fee  of  ten  per  cent  on  the  amount  due  in 
a  foreclosure  suit  would  be  unreasonable,  even  though 
agreed  to  by  the  mortgagor  in  the  mortgage,  but  we  dis- 
cover no  evidence  of  such  unreasonableness  here.  In 
Mclntire  v.  Yates^  104  111.  491,  the  mortgage  contained  a 
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provision  that,  in  case  of  foreclosure,  two  per  cent  on  the 
amount  found  due  on  the  mortgage  indebtedness,  should 
be  allowed  and  included  in  the  decree  as  a  solicitor's  fee; 
and,  there,  the  allowance  of  the  two  per  cent  as  a  solic- 
itor's fee  was  held  to  be  proper,  and  to  be  properly  in- 
cluded in  the  decree  of  foreclosure.     ^ 

In  the  second  place,  counsel  for  appellant  complains, 
that  the  master  allowed  plaintilBE  f95.32  for  taxes  and 
insurance,  and  that  this  amount  was  included  in  the  de- 
cree. The  matter  was  presented  to  the  circuit  court  in 
the  form  of  an  exception  to  the  master's  report.  That 
exception  was  as  follows:  "For  that  the  said  master  has 
found  that  there  is  now  due  complainant  on  account  of 
said  loan,  *  *  *  insurance  paid  August  21, 1896,  $7.50; 
taxes  paid  August  26,  1896,  fl7.54;  insurance  paid  May 
25,  1897,  $15.00;  taxes  paid  May  25,  1897,  $55.28;  *  •  ♦ 
whereas  he  should  and  ought  to  have  found  that  the  evi- 
dence was  insufficient  to  justify  a  finding  that  any  such 
sums  of  money  were  or  are  due  to  complainant,  and  should 
have  disallowed  the  same."  The  objection  now  made  is, 
that  the  bill  contained  no  allegation  as  to  any  amount 
being  duie  for  insurance  and  taxes;  and  that,  therefore, 
the  allegata  and  probata  did  not  correspond.  It  is  un- 
doubtedly a  well  settled  rule  of  equity  pleading,  that  the 
allegations  of  the  bill,  the  proof,  and  the  decree  must 
correspond.  A  decree  should  not  grant  relief,  warranted 
by  the  facts  which  the  evidence  discloses,  where  there 
are  no  averments,  to  which  the  evidence  can  apply.  {Dom 
V.  Geuder,  171  111.  362).  But  it  is  also  a  well  settled  rule, 
that  the  exceptions  to  a  master's  report  should  point 
out  the  grounds  of  objection  thereto  with  reasonable 
certainty,  and  that  such  exceptions  should  not  be  so 
general  in  their  character,  as  to  give  no  indication  of 
the  particular  points  sought  to  be  included  in  them,  but 
should  be  specific  and  in  the  nature  of  special  demurrers. 
{Springer  v.  Kroescliell,  161  111.  358).  The  rule,  that  the 
exceptions  to  a  master's  report  must  be  specific  and  not 
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general,  does  not  conflict  with  the  other  rule,  that,  in 
chancery,  it  is  not  necessary  to  take  exceptions  to  the 
various  decisions  of  the  court  made  in  the  progress  of  the 
cause.  {Chicago  Artesian  Well  Co.  v.  Connecticut  Mutual  Life 
Ins.  Co.  57  111.  424).  The  objection  here  made  is  substan- 
tially, that  there  is  a  variance  between  the  allegations 
of  the  bill  and  the  proof.  Where  a  variance  is  com- 
plained of,  and  an  objection  is  based  upon  that  ground, 
defendant  should  point  out  specifically  in  what  the  al- 
leged variance  consists.  (Lake  Shore  and  Michigan  South- 
ern Railway  Co.  v.  Ward,  135  111.  511;  Probst  Construction  Co. 
V.  Foley,  166  id.  31;  Mayer  v.  Brensinger,  180  id.  110). 

Applying  the  rule,  thus  referred  to,  to  the  exception 
made  by  the  appellant  to  the  master's  report,  it  will  at 
once  be  perceived  that  such  exception  is  too  general  to 
embrace  the  point  now  made.  By  the  exception  appel- 
lant complained,  that  the  evidence  was  insufficient  to 
justify  the  finding  by  the  master,  that  any  sums  of  money 
were  due  to  the  appellee  for  taxes  and  insurance.  We 
have  examined  the  evidence  taken  by  the  master,  and  it 
shows  that  the  amounts  allowed  for  taxes  and  insurance 
were  actually  paid  by  the  appellee  and  were  due  to  it. 
Appellant  did  not  state  in  his  exception,  that  the  amounts 
in  question  should  not  have  been  allowed,  because  they 
were  not  alleged  in  the  bill  to  be  due.  In  other  words, 
the  exception  did  not  proceed  upon  the  ground  that  the 
evidence,  sustaining  the  allowance  for  taxes  and  insur- 
ance, was  not  applicable  to  the  averments  made  by  the 
bill.  This  was  a  specific  ground  of  objection,  which 
should  have  been  made  by  the  appellant  as  an  exception 
to  the  master's  report.  It  is  too  late  to  make  it  now.  If 
it  had  been  made  at  the  proper  time,  the  bill  may  have 
been  amended,  if  amendment  was  necessary.  We  are, 
therefore,  of  the  opinion,  that  the  court  below  committed 
no  error  in  overruling  the  exception  to  the  report. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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H.  H.  Blair 

V. 

The  People  ex  rel  Lester  Barber. 
Opinion  filed  October  19 ,  1899, 

1,  MuNlciPAii  CORPORATIONS — when  mayor  pro  tern  cannot  appoint 
city  marshal  A  city  council  having  power  to  elect  one  of  its  num- 
ber mayor  pro  tern  during  a  temporary  absence  or  disability  of  the 
mayor,  is  not  authorized  to  do  so,  and  thus  confer  upon  him  the 
mayor's  power>to  appoint  a  city  marshal,  merely  because  of  the 
mayor's  inability  to  attend  a  meeting  of  the  city  council  on  ac- 
count of  illness,  although  in  the  city  and  not  disabled  from  acting 
as  mayor  generally. 

2.  Quo  WARRANTO— ixjftxrf  not  material  in  qyjo  warranto.  In  quo  ujor- 
ranto  to  determine  the  title  of  the  respondent  to  a  municipal  office 
it  is  immaterial  whether  any  other  person  has  title  to  the  office 
or  not. 

People  ex  rel,  v.  Blair,  82  111.  App.  570,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McHenry  county;  the  Hon.  Charles  H.  Don- 
nelly, Judge,  presiding. 

A.'  B.  Coon,  E.  D.  Shurtlepp,  and  Botsford,  Wayne 
&  Botsford,  for  appellant. 

V.  S.  LuMLEY,  State's  Attorney,  and  R.  K.  Welsh,  for 
appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

In  pursuance  of  leave  granted,  an  information  in  the 
nature  of  a  quo  warranto  was  filed  in  the  circuit  court  of 
McHenry  county,  on  the  relation  of  Lester  Barber,  mayor 
of  the  city  of  Marengo,  against  appellant,  H.  H.  Blair, 
demanding  that  said  defendant  make  answer  to  the  Peo- 
ple by  what  warrant  he  claimed  to  hold  and  execute  the 
office  of  city  marshal  of  said  city.     The  defendant  ap* 
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peared  and  by  his  plea  claimed  title  to  the  office  by  vir- 
tue of  the  proceedings  at  a  meeting  of  the  city  council 
of  said  city,  at  which  W.  S.  Eshbaugh,  an  alderman,  was 
elected  mayor  pro  tem  and  appointed  him  city  marshal, 
which  appointment  was  confirmed  by  the  city  council 
and  under  which  appointment  he  qualified.  The  People 
demurred  to  this  plea  as  not  setting  out  a  good  title  to 
the  office,  and  the  court  having  overruled  their  demurrer, 
they  stood  by  it.  The  court  thereupon  found,  the  issues 
for  the  defendant  and  entered  judgment  for  costs  against 
the  relator.  On  appeal  the  Appellate  Court  reversed  said 
judgment  and  remanded  the  cause  to  the  circuit  court, 
with  directions  to  sustain  the  demurrer  to  the  plea  and 
to  enter  judgment  of  ouster  against  the  defendant. 

The  city  of  Marengo  was  organized  August  14,  1893, 
under  the  general  law  for  the  incorporation  of  cities  and 
villages,  and  defendant's  plea  alleges  that  on  May  7, 1895, 
in  pursuance  of  said  law,  an  ordinance  was  passed  creat- 
ing the  office  of  city  marshal,  and  providing  for  appoint- 
ment by  the  mayor,  with  the  approval  of  the  city  council, 
and  that  this  ordinance  was  in  force  August  2, 1898,  when 
the  proceedings  were  had  under  which  he  claimed  title  to 
the  office.  His  plea  admitted  that  the  mayor  was  present 
in  the  city  of  Marengo  at  the  time  of  said  proceedings, 
and  the  only  averment  of  fact  offered  as  a  basis  for  the 
action  of  the  city  council  in  electing  one  of  its  number 
mayor  pro  tem  is  the  following:  "And  this  respondent 
avers  that  the  mayor  of  said  city  was  temporarily  absent 
from  the  said  meeting  during  the  entire  time  of  the  said, 
meeting,  and  the  said  mayor  was  disabled  from  sickness 
from  attending  the  said  meeting."  The  question  raised 
by  this  averment  is  whether  the  condition  mentioned  in 
the  statute,  under  which  a  city  council  has  a  right  to  elect 
a  mayor,  existed.  If  the  condition  did  not  exist  the  coun- 
cil had  no  right  to  elect  Eshbaugh  mayor,  and  he  had  no 
more  power  of  appointment  than  any  other  alderman  or 
citizen. 
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Article  2  of  the  act  under  which  the  city  of  Marengo 
was  organized  relates  to  the  office  of  mayor,  and  it  pro- 
vides that  he  shall  be  the  chief  executive  officer  of  the 
city.  Sections  2,  3,  4  and  5  provide  for  filling  that  office 
when  there  is  a  vacancy,  either  temporary  or  permanent. 
By  section  2  a  vacancy,  when  the  unexpired  term  is  one 
year  or  over,  is  to  be  filled  by  an  election,  and  by  sec- 
tion 3,  if  the  vacancy  is  less  than  one  year,  the  city  coun- 
cil is  authorized  to  elect  the  mayor.  Section  5  provides 
that  if  the  mayor  shall  remove  from  the  limits  of  the  city 
his  office  shall  become  vacant,  and  section  4,  under  which 
the  defendant  claims,  is  as  follows:  "During  a  temporary 
absence  or  disability  of  the  mayor  the  city  council  shall 
elect  one  of  its  number  to  act  as  mayor  pro  tern,  who,  dur- 
ing such  absence  or  disability,  shall  possess  the  powers 
of  mayor."  A  mayor,  as  the  chief  executive  officer  of  the 
city,  has  numerous  powers  and  duties  beside  the  duty  of 
presiding  at  meetings  of  the  city  council.  He  may  be 
temporarily  absent  from  such  a  meeting  or  temporarily 
disabled  from  attending  it,  and  still  be  in  the  city  exer- 
cising the  other  functions  of  his  office  and  under  no  dis- 
ability which  would  prevent  him  from  performing  his 
other  duties.  If  he  is  present  in  the  city  and  not  disabled 
generally  from  acting  as  mayor,  but  is  unable  to  attend  a 
meeting  of  the  city  council,  the  statute  expressly  provides 
for  such  a  contingency.  Article  3  of  said  act  treats  of  the 
city  council,  its  membership,  government  and  proceed- 
ings. Section  6  of  article  2  provides  that  the  mayor  shall 
preside  at  all  meetings  of  the  city  council,  but  section  10 
of  article  3,  for  the  purpose  of  providing  a  chairman  in 
his  absence,  gives  the  council  permission  to  elect  a  tem- 
porary chairman  if  he  is  not  present.  In  the  case  of  mere 
absence  from  a  meeting  of  the  city  council  this  provision 
is  designed  to  govern.  Taking  these  sections  together, 
it  seems  plain  that  section  4  has  no  reference  to  absence 
from  a  meeting  of  the  city  council  or  inability  to  attend 
such  meeting.    The  appointment  of  a  city  marshal  is  not 
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a  function  of  the  chairman  of  the  city  council,  but  under 
the  ordinance  the  power  is  in  the  mayor,  and  he  could 
make  an  appointment  without  being"  present  at  any  meet- 
ing of  the  council.  It  would  certainly  be  a  proper  method 
to  send  such  an  appointment,  in  writing,  to  the  coi^ncil. 
The  plea  admits  that  the  mayor  was  present  in  the  city, 
and  does  not  allege  that  he  was  not  performing,  or  was 
disabled  from  performing,  every  duty  of  his  office  except 
that  of  presiding  at  this  particular  meeting.  He  was  the 
mayor,  and  his  office  was  not  vacant,  temporarily  or  oth- 
erwise, and  the  legislature  certainly  never  contemplated 
that  there  might  be  two  persons  filling  that  office  at  the 
same  time  and  asserting  a  right  to  discharge  its  duties 
in  opposition  to  each  other.  The  absence  referred  to  in 
the  statute  is  not  mere  absence  from  the  council  chamber 
while  in  some  other  part  of  the  city  and  acting  as  chief 
executive,  but  it  is  absence  from  the  city  for  such  a  length 
of  time  as  would  reasonably  call  for  the  appointment  of 
a  mayor  in  his  place,  or  disability  to  act  in  the  capacity 
of  mayor  generally.  The  mayor,  and  not  the  council,  is 
given  the  power  to  select  a  city  marshal  for  the  city  of 
Marengo.  He  is  chosen  by  the  electors  of  the  entire  city 
and  is  supposed  to  have  the  interests  of  the  people  at 
heart.  There  is  no  presumption  in  favor  of  the  council 
and  against  the  mayor  that  he  will  neglect  the  affairs 
and  interests  of  the  city  and  disregard  its  welfare.  The 
plea  does  not  show  the  existence  of  the  conditions  spe- 
cified in  the  statute,  which  authorized  the  city  council 
to  create  a  mayor  for  the  city. 

The  plea  also  sets  out  at  length  an  ordinance  of  the 
city  relating  to  the  city  marshal,  passed  before  the  re- 
organization under  the  general  law,  and  proceedings, 
from  which  it  appears  that  Joseph  Dunwoody  was  ap- 
pointed and  confirmed  as  city  marshal  May  11,  1897,  and 
claimed  the  office,  and  it  sets  up  alleged  defects  in  his 
title  to  the  office  for  the  purpose  of  showing  that  there 
was  a  vacancy  when  defendant  was  appointed.    It  is  not 
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necessary  to  consider  any  question  of  that  kind.  Whether 
the  office  was  vacant  or  not,  the  attempted  appointment 
of  defendant  was  illegal  and  void  and  he  has  no  title  to 
the  office.  As  he  has  none,  it  is  immaterial  whether  any 
other  person  has  or  not.  Under  the  statute  Dun  woody 
might  have  been  made  a  party  and  his  right  also  settled, 
but  that  was  not  done. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Gabriel  K.  Wright  et  al, 

V. 

Mathias  L.  Raftree. 
Opinion  JUed  October  19, 1899. 

1.  Specific  performance— oraZ  contract  must  he  clearly  estabUshed 
where  the  Statute  of  Frauds  is  pleaded.  In  a  suit  for  the  specific  per- 
formance of  an  oral  contract  to  convey  land,  where  the  Statute 
of  Frauds  is  pleaded,  the  contract  to  convey  should  be  clear  and 
unmistakable  in  its  terms,  and  be  established  by  testimony  of  an 
undoubted  character  by  the  party  seeking  to  enforce  it. 

2.  Evidence— tc/i€n  declarations  by  a  party  in  his  oum  favor  are  in- 
competent. Testimony  as  to  declarations  in  his  own  favor,  made  by 
a  party  to  an  action  but  not  in  the  presence  of  the  adverse  party, 
is  not  competent  evidence  for  the  former. 

3.  Same— secondary  evidence  of  contents  of  letter  is  inadmissible  in  the 
absence  of  proper  foundation.  Evidence  by  a  party  to  a  sulfas  to  the 
contents  of  a  letter  written  by  him  to  the  adverse  party  is  inad- 
missible, when  no  notice  to  produce  the  original  was  given. 

4.  Statute  of  Frauds— contract  relating  to  land  cannot  rest  partly 
in  parol.  To  satisfy  the  requirement  of  the  Statute  of  Frauds  a 
contract  relating  to  land  must  be  wholly  in  writing  and  cannot 
rest  partly  in  parol. 

5.  Same — %chen  oral  contract  to  convey  land  is  uncertain.  An  oral 
contract  to  convey  land  is  uncertain  in  its  terms  where  no  time  is 
specified  when  the  sale  is  to  be  completed,  payment  made,  the  deed 
delivered,  or  from  what  dates  stipulated  interest  is  to  run. 

6.  Same— par<  performance  mv^t  be  under  the  contract  relied  upon. 
There  is  not  such  a  part  performance  of  an  oral  contract  for  the 
purchase  of  land  as  will  take  the  contract  out  of  the  Statute  of 
Frauds,  where  no  purchase  money  was  paid  and  the  acts  relied  upon 
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as  constituting  the  part  performance  were  not  done  under  the  con- 
tract and  in  performance  thereof,  but  under  claim  of  title  derived 
from  another  source. 

7.  Same — notice  of  void  orcU  corUract  to  convey  land  has  no  legal  force. 
A  land  owner  who  may,  under  the  Statute  of  Frauds,  lawfully  re- 
fuse to  perform  an  oral  contract  to  convey,  may  repudiate  the 
contract  by  conveying  the  land  to  a  third  party,  and  tiie  latter  is 
not  affected  by  notice  of  the  prior  attempted  sale. 

8.  Same— ^/len  Statute  of  Frauds  is  sufficiently  pleaded.  The  Statute 
of  Frauds  is  sufficiently  pleaded  in  a  suit  to  enforce  an  oral  con- 
tract for  the  conveyance  of  land  where  the  answer  avers  that  the 
contract  is  not  in  writing",  and  states  sufficient  facts  to  show  the 
protection  of  the  statute  is  sought. 

Appeal  from  the  Circuit  Court  of  DuPage  county;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

The  original  bill  in  this  case  was  filed  June  17,  1892, 
by  the  appellee  against  the  appellant,  Gabriel  K.  Wright 
alone.  The  bill  alleges  that,  on  July  15,  1887,  the  appel- 
lee bought  from  one  Page  lots  1  to  68  inclusive  in  the 
re-subdivision  of  block  5  in  Stough's  second  addition  to 
Hinsdale  in  DuPage  county  for  $3000.00,  and  received 
deeds  therefor,  which  were  recorded  on  August  2,  1887; 
that  the  deed  conveying  four  of  the  lots  to- wit,  lots  47, 
48,  49  and  50,  was  a  quit-claim  deed,  and  the  deed  con- 
veying the  balance  of  the  lots  was  a  warranty  deed;  that 
the  appellee  took  possession  of  the  premises,  and  im- 
proved the  same  at  an  expense  of  some  $12,000.00  by 
erecting  a  house  and  barn,  building  sidewalks,  laying 
drains,  etc.;  that  in  October,  1891,  appellee  moved  into 
the  house,  and  has  since  occupied  it  as  a  home;  that,  at 
the  date  of  such  purchase,  Oliver  J.  Stough  claimed  an 
interest  in  said  four  lots,  to-wit,  47,  48,  49  and  50;  that, 
before  said  purchase  was  closed,  Stough  agreed  with  ap- ' 
pellee  to  sell  and  convey  all  his  interest  in  said  four  lots 
for  $400.00  to  be  paid  by  appellee  whenever  it  was  con- 
venient for  him  to  do  so  with  interest  on  said  sum  of 
$400.00  at  the  rate  of  six  per  cent  per  annum.  The  origi- 
nal bill  prays  for  an  injunction,  restraining  Wright  from 
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entering  upon  said  four  lots  and  interfering  with  the  im- 
provements thereon;  and  that  appellee  might  be  decreed 
to  be  the  owner  thereof;  and  that  Wright  might  be  de- 
creed to  convey  the  same  to  appellee  upon  payment  of 
the  amount  due  under  the  said  agreement,  etc. 

Wright  filed  an  answer  to  the  original  bill,  denying 
that  appellee  bought  said  four  lots  from  47  to  50  inclu- 
sive; or  any  of  them,  from  Page,  or  that  appellee  ever 
had  any  interest  in  the  same,  or  that  appellee  ever  was 
in  possession  thereof,  or  made  any  improvements  upon 
said  four  lots;  and,  in  his  answer,  Wright  sets  up,  that, 
on  July  15,  1887,  Stough  was  absolute  owner  in  fee  of 
said  four  lots;  that  appellee  many  times  tried  to  purchase 
said  lots  of  Stough,  but  failed  to  do  so;  and  the  answer 
further  denies,  that  Stough  ever  agreed  to  sell  said  four 
lots  to  appellee  for  the  sum  and  upon  the  terms  stated. 
Wright  also  sets  up  in  his  answer,  that  he  had  lately 
purchased  said  four  lots  from  said  Stough;  that  said  pur- 
chase was  made  for  cash;  that  Wright  had  the  title  ex- 
amined, and  found  the  same  good;  that  no  one  was  then 
in  adverse  possession  of  said  lots.  By  the  amendment  to 
his  answer  Wright  pleg^ds  the  Statute  of  Frauds,  stating 
that,  if  there  was  ever  any  such  agreement  between  ap- 
pellee and  Stough,  it  was  entirely  verbal,  and  no  part  of 
it  was  in  writing,  nor  was  any  contract  or  memorandum 
thereof  in  writing  ever  made;  and  the  answer  insists 
upon  the  application  of  the  statute. 

On  October  4,  1897,  appellee  filed  an  amended  bill, 
stating  therein  substantially  the  same  facts  as  are  alleged 
in  the  original  bill,  and  stating  further,  that,  in  1891,  ap- 
pellee called  on  Stough,  and  told  him  he  was  ready  to 
pay  the  said  $400.00  and  interest,  and  asked  for  a  deed, 
but  that  Stough  postponed  the  matter,  and  failed  to  ac- 
cept the  money,  or  make  the  deed.  The  amended  bill 
also  sets  up,  that,  on  June  1,  1892,  Stough  conveyed  said 
four  lots  to  Wright,  and  that  Wright  executed  a  trust 
deed  to  one  Ballagh  to  secure  certain  notes  payable  to 
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the  order  of  S tough,  claimed  to  be  purchase  money  notes; 
that  said  deed  and  trust  deed  were  executed  in  pursuance 
of  a  conspiracy,  entered  into  by  appellants  Stough  and 
Wright  to  defraud  appellee;  that  appellee  is  ready  and 
willing  to  pay  to  Stough  and  Wright  all  the  moneys  due 
under  said  agreement  with  Stough.  The  amended  billj 
prays,  that  Wright  or  Stough  or  both  of  them  may  be 
decreed  to  convey  the  said  four  lots  to  appellee  on  pay- 
ment of  the  sums  found  due  under  said  agreement,  and 
that  said  trust  deed  may  be  declared  void,  and  the  trus- 
tee, Ballagh,  be  directed  to  release  the  same;  and  that 
Stough  may  be  made  to  deliver  up  and  cancel  the  said 
notes. 

The  answer  of  Stough  to  the  amended  bill  denies,  that 
the  appellee  ever  purchased  the  four  lots  in  question  of 
Page,  or  ever  had  any  interest  therein;  admits  that  the 
appellee  is  in  possession  of  the  other  lots,  except  the 
four  numbered  from  47  to  50  inclusive,  and  has  made 
improvemeiits  thereon,  but  denies  that  the  appellee  has 
ever  been  in  possession  of,  or  made  improvements  upon, 
the  said  four  lots;  denies  that  he  ever  made  any  such 
agreement  with  appellee  for  the  sale  of  the  lots  as  is  set 
up  in  the  bill,  and  claims  that,  on  July  ^5,  1887,  he  was 
the  absolute  owner  in  fee  of  said  four  lots;  and  that  ap- 
pellee endeavored  many  times  to  purchase  the  same,  but 
failed  to  do  so.  Stough,  also,  alleges  in  his  answer,  that 
he  has  sold  the  four  lots  to  Wright,  and  was  in  possession 
of  the  same  when  he  made  the  sale;  he  denies  that,  in 
1891,  or  at  any  other  time,  appellee  offered  to  pay  f400.00 
and  interei^.  The  answer  denies  all  the  material  allega- 
tions of  the  bill,  and  prays  that  it  may  be  considered  as 
a  demurrer  to  the  bill;  avers  that  he,  Stough,  "never  made 
any  contract  or  memorandum  in  writing  with  the  said 
complainant,  or  his  agents,  to  sell  or  convey  lots  from 
47  to  50;  *  *  *  and  that  said  contract,  as  set  forth  in 
said  bill  of  complaint,  is  contrary  to  the  statute  in  such 
case  made  and  provided." 
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Wright,  Stough,  Ballagh,  trustee,  and  Samuel  Powell, 
successor  in  trust,  were  made  defendants  to  the  amended 
bill,  and  all  answered  the  same.  Replications  were  filed 
to  the  answers;  and  the  case  was  referred  to  a  master  in 
chancery  to  take  proofs  and  report.  The  master  reported 
in  favor  of  granting  the  prayer  of  the  bill.  Exceptions 
were  filed  to  the  report  of  the  master  and  overruled. 
Thereupon,  the  court  entered  a  decree,  granting  to  the 
appellee  the  relief  prayed  in  his  bill.  The  present  appeal 
is  prosecuted  from  the  decree  so  entered. 

Of  the  lots,  bought  from  Page  by  the  appellee,  those 
from  1  to  34  inclusive  lie  east  of  Stough  street  in  Hins- 
dale. Lots  from  35  to  68  inclusive  lie  west  of  Stough 
street,  and  constitute  a  block  which  is  bounded  on  the 
east  by  Stough  street,  on  the  west  by  Jackson  street,  on 
the  north  by  Chestnut  street,  and  on  the  south  by  Towne 
place.  The  four  lots  in  controversy  in  this  suit  lie  in 
the  south-east  corner  of  the  block,  and  front  on  Towne 
place,  and  run  north  to  an  alley  which  runs  east  and  west 
through  the  block.  An  alley  also  runs  north  and  south 
through  the  block  from  Chestnut  street  down  to  the  alley 
already  referred  to  as  running  east  and  west.  The  east 
side  of  lot  47  is  on  the  west  side  of  Stough  street,  and 
lots  from  35  to  46  inclusive  front  upon  Stough  street. 
The  dwelling  house  and  barn,  erected  by  the  appellee, 
are  not  upon  the  four  lots  in  question,  but  are  about  one 
hundred  and  fifty  feet  north  thereof. 

William  Johns,  and  Lawrence  P.  Conover,  for  ap- 
pellants. 

George  M.  Stevens,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  only  lots  in  controversy  in  this  case  are  the  four 
lots  numbered  from  47  to  50  inclusive,  which  lie  in  the 
south-east  corner  of  the  block  embracing  lots  from  35  to 
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68  inclusive.  The  bill  was  filed  by  the  appellee  for  the 
purpose  of  enforcing  the  specific  perforinance  of  an  oral 
contract  to  sell  and  convey  said  four  lots,  alleged  to  have 
been  made  by  the  appellant,  Stough,  with  the  appellee, 
Raftree.  Appellee  purchased  kll  the  lots,  except  the  four 
lots  in  question,  from  Benjamin  V.  Page,  and  received 
from  Page  a  warranty  deed  therefor.  It  is  conceded,  that 
Page  had  no  record  title  to  the  four  lots  in  question,  al- 
though it  would  appear  that  he  claimed  to  have  been  in 
possession  thereof.  The  appellee,  however,  took  from 
Page  a  quit-claim  deed  of  these  four  lots.  The  record 
does  not  show  what  title  Stough  had  to  the  lots  in  ques- 
tion. Stough  introduced  in  evidence  a  warranty  deed, 
executed  to  him  by  Paul  Haag  and  wife,  dated  November 
13, 1885,  and  recorded  December  1, 1885,  conveying  to  him 
the  four  lots  in  question.  It  clearly  appears,  however, 
that  Stough  claimed  the  title  to  these  four  lots,  and  had 
an  interest  therein,  which  appellee  deemed  it  advisable 
to  purchase.  Whether  Stough  had  a  good  title  or  not,^ 
appellee  seeks  to  compel  him  to  make  a  deed  of  such 
title  as  he  had. 

If  any  contract  was  made  by  Stough  to  sell  the  lots 
in  question  to  appellee,  it  was  merely  a  verbal  contract. 

It  is  a  well  settled  rule  that,  where  a  bill  is  filed  for  the 
specific  performance  of  an  oral  contract  to  sell  and  con- 
vey land,  the  contract  must  be  certain,  clear  and  unam- 
biguous in  its  terms  and  in  all  its  parts.  When  it  is  vague 
and  uncertain,  or  the  evidence  to  establish  it  is  insuffi- 
cient, equity  will  not  enforce  it;  the  terms  of  it  must 
be  mutually  binding  upon  the  parties,  and  based  upon  a 
valuable  consideration.  In  order  to  take  a  case  out  of 
the  operation  of  the  Statute  of  Frauds — which  has  been 
pleaded  in  this  case — a  parol  contract  to  convey  land 
should  be  clear  and  unmistakable  in  its  terms,  and  should 
be  established  by  testimony  of  an  undoubted  character. 
The  contract  must  not  only  be  clear,  definite,  and  une- 
quivocal in  its  terms,  but  it  must  be  established  by  com- 
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petent  proof,  and  the  burden  of  proof  is  upon  the  party 
seeking  to  enforce  it  {Pond  v.  Sheean,  132  111.  312;  Tink 
V.  Walker,  148  id.  234;  Geer  v.  Ooudy,  174  id.  514). 

It  makes  no  difference  what  has  been  done  in  part  per- 
formance of  an  alleged  oral  contract  to  sell  land,  if  it  is 
not  first  shown  that  such  a  contra^ct  exists.  The  evidence 
in  the  present  case  does  not  show  clearly,  that  the  oral 
contract  sought  to  be  enforced  was  ever  made. 

The  appellee  swears  that,  some  time  in  the  summer  of 
1887,  between  July  15, 1887,  and  August  2,  1887,  the  appel- 
lant, Stough,  agreed  to  sell  him  the  four  lots  in  question 
for  ^00.00,  to  be  paid  whenever  appellee  should  find  it 
convenient  to  do  so,  with  interest  at  the  rate  of  six  per 
cent  per  annum.  The  appellant,  Stough,  swears  that  he 
never  made  any  agreement  with  the  appellee  to  sell  him 
his  interest  in  the  lots  in  question.  Stough  swears  that 
he  offered  to  sell  the  lots  to  appellee,  but  that  appellee 
never  accepted  his  offer,  or  promised  to  pay  him  any 
money.  The  only  testimony  besides  that  of  appellee  and 
Stough  is  the  testimony  or  H.  C.  Middaugh  and  the  appel- 
lant, James  H.  Ballagh.  Middaugh,  who  appears  to  have 
been  an  agent  .or  representative  of  the  appellee,  swears 
that  appellee  told  him  that  Stough  had  agreed  to  sell  the 
lots  to  appellee  for  $400.00.  The  declarations  of  appel- 
lee, thus  testified  to  by  Middaugh,  were  not  made  in  the 
presence  of  the  appellant,  Stough,  or  of  the  appellant, 
Wright,  and,  therefore,  were  not  competent  evidence,  and 
should  not  have  been  admitted.  {Geer  v.  Goudy,  supra). 
The  testimony  of  Ballagh,  who  appears  to  have  been 
an  agent  of  Stough,  tends  somewhat  to  confirm  Stough's 
statements.  Ballagh  swears  that,  in  the  fall  of  1890,  long 
after  the  oral  contract  is  alleged  to  have  been  made,  Raf- 
tree told  him  that  he  had  long  before  that  had  some  talk 
with  Stough  about  buying  the  lots  in  question,  but  that 
such  talk  had  amounted  to  nothing,  and  that  he  wanted 
to  make  to  Stough  another  proposition  for  their  purchase. 
Ballagh  further  says,  that  appellee  did  then  make  him  a 
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proposition  for  the  purchase  of  the  lots,  and  that  he  sub- 
mitted the  same  to  Stough,  but  that  Stough  declined  to 
accept  it. 

If  a  valid  contract  was  made  for  the  sale  of  the  lots 
in  July  or  August,  1887,  it  is  singular  that  the  appellee 
should  have  made  a  proposition  for  their  purchase  in  1890. 
It  is  manifest,  from  the  statement  thus  made  of  the  proof 
as  to  the  making  of  the  contract,  that  the  existence  of 
any  such  contract  is  not  clearly  established.  It  is  sup- 
ported by  the  testimony  of  the  appellee  alone,  because 
the  testimony  of  Middaugh  was,  as  has  already  been 
stated,  incompetent,  and  mere  hearsay.  The  making  of 
the  contract  is  denied  by  the  appellant,  Stough,  and  the 
testimony  of  Ballagh  confirms  that  of  Stough.  We  are, 
therefore,  obliged  to  conclude,  that  the  court  below  erred 
in  finding  that  the  oral  agreement,  set  up  in  the  original 
and  amended  bills,  was  established  by  the  proof  in  the 
case. 

Appellee  contends,  however,  not  only  that  the  agree- 
ment of  sale,  as  set  up  in  his  bill,  was  made,  but  that  it 
was  in  writing.  This  contention  is  based  upon  certain 
letters  written  by  Stough  to  the  appellee,  which  were 
introduced  in  evidence.  In  the  first  of  these  letters,  dated 
September  3, 1887,  Stough  says  to  appellee:  "I  am  liable . 
to  have  to  go  west  any  day  now.  Do  you  want  to  say ' 
anything  more  to  me  about  block  5  before  I  go?"  Again, 
in  a  letter  written  by  Stough  to  appellee,  dated  Septem- 
ber 6,  1887,  he  says:  "Yours  at  hand.  My  object  in  writ- 
ing was  that  any  day  I  am  liable  to  be  off  for  Cal.,  to  be 
back  next  May  or  June,  and  it  occurred  to  me  that  you 
might  want  it  done  before  I  went.  I  am  satisfied  to  wait. 
What  is  the  price  of  your  place?  I  might  find  you  a 
buyer  among  my  many  callers."  On  November  7,  1887, 
Stough  says:  "Will  buy  your  house,  half  cash  half  lots, 
if  you  use  the  cash  to  build  at  Stough.  Will  lend  you 
the  money  to  build  at  Stough.  Will  let  you  sell  lots  at 
Stough  at  big  commission."    These  are  the  only  letters 
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written  by  Stough  and  relied  upon  as  written  evidence 
of  the  contract.  There  is  nothing*  in  these  letters  incon- 
sistent with  the  statement  of  Stough,  that  he  offered  to 
sell  the  lots  to  Raftree,  but  that  Raftree  never  accepted 
his  offer,  or  offered  to  pay  him  any  money.  The  appel- 
lee, swears,  and  the  theory  of  his  bill  is,  that  the  oral 
contract  was  made  in  July  or  in  August,  1887.  The  let- 
ters introduced  certainly  show  that  some  negotiation, 
which  had  been  going  on  between  the  parties,  was  in- 
complete as  late  as  September,  1887.  It  is  proven  that 
Stough  was  a  large  owner  of  lots  in  Hinsdale,  and  was 
engaged  in  selling  his  own  lots.  It,  also,  appears,  that, 
in  1889,  he  left  Chicago  and  Hinsdale,  and  went  to  Cali- 
fornia, being  at  the  time  more  than  seventy  years  of  age. 
Appellee  owned  a  house  upon  Lincoln  street  in  Hinsdale, 
which  he  desired  to  sell  with  a  view  to  building  a  new 
house  upon  the  lots  purchased  from  Page.  Stough  offers 
in  one  of  the  letters  to  sell  this  house  for  appellee,  and 
in  another  to  buy  it  from  him,  and  offers,  also,  to  lend 
him  money  to  build  his  new  house.  The  new  house  was 
not  built  upon  the  four  lots  in  question,  but  upon  other 
lots  upon  the  west  side  of  Stough  street,  which  had  been 
purchased  from  Page.  The  letters  do  not  establish  any 
such  contract  as  is  set  up  by  appellee,  but  are  entirely 
consistent  with  the  theory  of  the  appellants.  Appellee 
seeks  to  support  his  contention  as  to  a  written  contract 
by  stating  the  contents  of  a  letter,  which  he  claims  to 
have  written  to  Stough  in  answer  to  the  latter's  letter 
of  September  3,  1887.  But  this  testimony  as  to  the  con- 
tents of  his  own  letter  was  incompetent,  as  no  notice  was 
given  to  the  appellants  to  produce  the  original  of  the 
letter  written  by  the  appellee;  and,  therefore,  no  proper 
foundation  was  laid  for  proving  its  contents  by  parol. 
It  is  not  claimed,  that  the  whole  of  the  contract,  alleged 
to  have  been  made,  was  in  writing,  but  the  portions 
thereof,  which  were  claimed  to  be  embodied  in  writing, 
were  sought  to  be  added  to,  and  made  complete,  by  oral 
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testimony.  It  is,  however,  a  well  settled  rule,  that  "the 
entire  contract  must  be  in  writing  to  satisfy  the  statute; 
it  will  not  be  sufficient  that  the  greater  part  of  the  con- 
tract is  in  writing;  it  must  all  be  in  writing."  {Cloud  v. 
Greasley,  125  111.  313).  "The  contract  itself  cannot  be 
partly  in  writing  and  partly  in  parol."  {Farwell  v.  Lowther, 
18  111.  252;  Laney,  Sharpe,  3  Scam.  566;  Seymour  v.  Belding, 
83  m.  222). 

The  oral  contract  in  question  is  not  only  not  estab- 
lished by  sufficient  proof,  but,  if  it  were  proven,  it  is  in- 
definite and  uncertain  in  its  terms,  as  they  are  set  up  in 
the  bill,  and  sworn  to  in  the  testimony  of  the  appellee. 
According  to  the  terms  of  the  contract,  no  time  was 
specified  when  the  sale  was  to  be  completed,  or  the  deed 
to  the  lots  was  to  be  delivered.  Appellee  says,  that 
Stough  agreed  to  allow  him  to  pay  the  money  whenever 
it  should  suit  his  convenience  to  do  so.  Appellee  says, 
that  he  was  to  pay  interest  at  the  rate  of  six  per  cent, 
but  it  does  not  appear  from  what  date  the  running  of 
the  interest  was  to  begin,  or  at  what  date  it  was  to  end. 
{Farwell  v.  Lowther,  supra;  Story's  Eq.  Jur.  sec.  764). 

Even,  however,  if  there  was  such  an  oral  contract  as 
the  appellee  insists  upon,  the  Statute  of  Frauds  is  set  up 
in  the  answers,  and,  as  that  statute  requires  all  contracts 
for  the  transfer  of  land  to  be  in  writing,  the  statute  is 
applicable,  unless  such  acts  of  part  performance  under 
the  contract  are  shown  as  take  it  out  of  the  statute.  We 
have  frequently  decided  that  an  oral  sale  of  real  estate 
may  be  taken  out  of  the  Statute  of  Frauds  "by  a  payment 
of  the  purchase  money,  being  let  into  possession,  and  the 
making  of  lasting  and  valuable  improvements."  {Holmes 
V.  Holmes,  44  III.  168;  Ferbrache  v.  Ferbrache,  110  id.  210; 
Pond  V.  Sheean,  132  id.  312).  In  Holmes  v.  Holmes,  supra, 
we  said:  "While  the  cases  may  not  all  go  to  the  length 
of  requiring  all  of  these  acts  to  constitute  such  a  part 
performance  of  the  contract,  as  to  require  a  decree  for 
the  specific  execution  of  the  contract,  still  we  are  aware 
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of  no  well  considered  case  which  has  dispensed  with  the 
payment  of  the  purchase  money.  This  is  regarded  as  es- 
sential to  take  a  case  out  of  the  operation  of  the  statute." 
Where  a  promise  is  made  by  a  i)ai:ent  to  a  child  to  convey 
land,  the  rule  requiring"  payment  of  the  purchase  price  is 
sometimes  relaxed.  {Bright  v.  Bright,  41  111.  97).  But,  in 
such  case,  the  relationship  of  the  parties  constitutes  a 
sufficient  consideration.  Here,  however,  no  such  relation- 
ship existed;  the  contract,  according  to  appellee's  con- 
tention, was  purely  and  simply  an  oral  contract  for  the 
sale  of  land;  arid  the  evidence  is  clear  that  no  part  of  the 
purchase  money  was  paid  or  tendered. 

Next  to  the  payment  of  the  purchase  money,  the  other 
acts  of  part  performance,  which  take  the  contract  out  of 
the  Statute  of  Frauds,  are  the  taking  of  possession,  and 
the  making  of  lasting  and  valuable  improvements.  But 
the  rule  in  regard  to  the  taking  of  possession  is,  that 
possession  must  be  taken  under  the  contract,  and  in  per- 
formance of  the  contract.  The  improvements  also  must 
be  made  under  the  contract  of  purchase,  and  not  other- 
wise. It  is  well  settled,  that  the  acts  relied  on  to  show 
part  performance  will  not  operate  to  defeat  the  Statute 
of  Frauds,  unless  they  are  done  under  the  contract  itself, 
and  for  the  purpose  of  performing  it.  (Wood  v.  Thomly^ 
58  111.  464;  Clark  v,  Clark,  122  id.  388;  Pond  v.  Sheean,  mpra; 
Cloud  V.  Greasley,  supra).  In  the  case  at  bar,  there  was  a 
fence  which  enclosed  the  lots  when  appellee  made  his 
purchase  from  Page.  Page  had  previously  made  a  lease 
of  all  of  the  thirty-four  lots,  constituting  the  block,  to 
one  Anderson.  Appellee  took  a  quit-claim  deed  of  these 
four  lots  from  Page,  and  swears — and  the  other  testi- 
mony shows — ^that  he  entered  into  possession  under  Page 
and  under  the  quit-claim  deed  which  he  received  from 
Page,  and  not  under  any  oral  contract  made  with  Stough, 
or  for  the  purpose  of  performing  such  oral  contract. 

It  appears  that  the  block  already  referred  to  consist- 
ing of  the  thirty- four  lots  from  35  to  68  inclusive,  was  an 
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irregular  and  uneven  piece  of  ground.  There  was  some- 
thing like  a  hill,  and  there  were  other  elevations,  at 
the  point  north  of  these  four  lots,  where  appellee  subse- 
quently built  his  house  and  barn  and  chicken -house.  He 
was  obliged  to  level  this  hill  or  these  elevations,  in  order 
to  make  the  improvements  mentioned.  There  was  a  ra- 
vine or  gully,  not  deeper  in  any  one  place  than  three  or 
four  feet,  running  across  a  part  of  these  four  lots  in  the 
south-east  comer  of  the  block,  and  south  of  the  alley. 
Some  of  the  dirt,  obtained  from  leveling  the  hill  or  ele- 
vations, was  placed  in  the  ravine  or  gully  referred  to. 
This  disposition  of  the  dirt,  however,  was  as  much  for 
the  convenience  of  the  appellee  in  leveling  the  ground 
where  his  houses  were  built,  as  it  was  an  improvement 
of  the  four  lots  in  question.  Appellee  also  put  in  some 
tiles  and  drains,  which  extended  from  the  lots,  on  which 
his  houses  were  built,  down  to  the  four  lots  in  question; 
but  these  drains  were  more  for  tlie  convenience  and  im- 
provement  of  the  lots  north  of  the  alley,  than  of  those 
lots  which  were  south  of  the  alley.  It  is  said,  also,  that 
the  appellee  built  a  sidewalk  in  front  of  these  lots,  and 
leveled  the  street  in  front  thereof,  but  this  was  for  his 
own  convenience  in  going  from  his  home  to  the  depot 
which  is  situated  to  the  south  of  these  four  lots.  It,  also, 
appears  that  the  appellee  used  these  lots  for  pasturing 
purposes.  We  do  not  deem  it  necessary  to  decide  whether 
the  filling  in  of  this  ravine,  and  the  putting  in  of  these 
drains,  and  the  building  of  the  sidewalk,  constituted 
such  valuable  and  lasting  improvements,  as  the  authori- 
ties hold  to  be  necessary,  in  connection  with  the  payment 
of  the  purchase  money  and  the  taking  of  possession,  to 
show  such  acts  of  performance  as  will  take  the  contract 
out  of  the  operation  of  the  Statute  of  Frauds.  We  are 
satisfied,  not  only  that  no  purchase  money  was  paid,  but 
that  no  possession  was  taken  and  no  improvements  were 
made  under  this  contract  and  in  performance  of  it.  Even 
if,  therefore,  there  was  a  contract,  it  is  not  clear  that 
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there  were  such  acts  of  part  performance  as  take  it  out 
of  the  statute. 

In  view  of  what  is  said,  it  makes  no  difference  whether 
Wright,  who  purchased  the  lots  from  Stough,  had  notice 
of  the  contract  or  not.  The  evidence  tends  to  show  that 
he  had  no  such  notice.  But,  if  he  did  have  such  notice, 
the  law  is  that  notice,  actual  or  constructive,  of  a  con- 
tract which  is  void  under  the  Statute  of  Frauds,  will  not 
prevent  the  person,  having*  such  notice,  from  becoming 
a  purchaser  of  the  property  from  the  original  owner. 
Where  the  owner  may  lawfully  refuse  to  perform  a  con- 
tract, he  may  lawfully  sell  and  convey  to  another,  and, 
by  so  doing,  repudiate  the  contract;  and  a  purchaser 
from  him  will  not  be  affected  by  the  prior  sale,  rendered 
void  by  the  Statute  of  Frauds.  {VanCloostere  v.  Logan,  149 
111.  588). 

It  is  objected  by  the  appellee,  that  the  Statute  of 
Frauds  is  not  properly  pleaded  in  the  answers  filed  by 
appellants  below.  This  objection  is  without  force.  One 
of  the  answers  expressly  refers  in  terms  to  the  Statute 
of  Frauds  as  such;  and  the  other  pleads  it  in  the  lan- 
guage set  forth  in  the  statement  preceding  this  opinion. 
The  averments  here  are  regarded  as  sufficient.  "In  plead- 
ing the  Statute  of  Frauds  an  express  reference  to  the 
statute  by  its  title  or  otherwise  is  not  necessary.  *  ♦  ♦ 
But  sufficient  facts  should  be  stated  to  show  that  the 
defendant  seeks  the  protection  of  the  statute.  And  the 
plea  or  answer  setting  up  the  statute  should  expressly 
aver  that  the  contract  was  not  in  writing,  else  it  will  be 
presumed  to  be  so."  (9  Ency.  of  PI.  &  Pr.  pp.  713-715). 
Here,  the  answers  aver,  that  the  contract  was  not  in 
writing,  and  state  sufficient  facts  to  show  that  the  pro- 
tection of  the  statute  is  sought. 

The  decree  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  with  instructions  to  pro- 
ceed in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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John  Graham 

^*  181    477 

The  People  of  the  State  op  Illinois.  *  ;  ^Ira  i^ 

Opinum  filed  October  19, 1899, 

1.  Indictment — when  indictment  sufficiently  charges  attempt  to  obtain 
money  by  confidence  game.  An  indictment  under  section  98  of  the  , 
Criminal  Code,  (Rev.  Stat.  1874,  p.  366,)  which  charges  that  the  ac- 
cused unlawfully  and  feloniously  attempted  to  obtain  from  a  speci- 
fied person  his  money  "by  means  and  by  use  of  the  confidence  gcame," 
sufficiently  describes  the  offense  under  the  express  provisions  of 
section  99  and  of  section  6  of  division  11  of  such  code. 

2.  Constitutional  IjAW— section  99  of  Criminal  Code  is  not  uncon- 
stUutional.  The  constitutional  rig^ht  of  an  accused  person  to  demand 
the  nature  and  cause  of  the  accusation  against  him  is  satisfied  by 
a  charge  in  an  indictment,  framed  under  section  99  of  the  Criminal 
Code,  that  the  accused  unlawfully  and  feloniously  attempted  to  ob- 
tain money  from  a  specified  person  "by  means  and  by  use  of  the 
confidence  game." 

3.  Criminal  law — essentials  of  an  attempt  to  commit  a  crim^^.  An 
attempt  to  commit  a  crime  involves,  as  its  essential  elements,  the 
intent  to  commit  the  crime,  the  performance  of  some  overt  act 
towards  its  commission  and  failure  to  consummate  such  crime. 

4.  Same — venue — where  prosecution  for  obtaining  money  by  confidence 
game  should  be  instituted.  A  prosecution  under  section  98  of  the 
Criminal  Code,  for  obtaining  money  by  means  of  the  confidence 
game,  should  be  instituted  in  the  county  where  most  of  the  acts 
preparatory  to  the  crime  were  committed  and  where  the  money 
was  obtained. 

5.  Confidence  game— when  attempt  to  obtain  money  by  confidence 
game  is  not  proved.  An  indictment  for  an  attempt  to  obtain  money 
by  means  of  the  confidence  game,  of  which  the  failure  to  consum- 
mate the  crime  is  an  essential  element,  is  not  sustained  where 
it  is  shown  the  money  was  in  fact  obtained,  although  in  another 
county  than  that  in  which  the  prosecution  was  had. 

Writ  of  Error  to  the  Circuit  Court  of  Perry  county; 
the  Hon.  M.  W.  Schaefer,  Judge,  presiding. 

At  the  May  term,  1898,  of  the  Perry  county  circuit 
court  the  grand  jury  returned  into  open  court  an  indict- 
ment against  plaintiff  in  error  containing  two  counts. 


Digitized  by 


Google 


478  Graham  v.  The  People.  [181  III 

The  first  count  presents  that  "John  Graham,  alias  Jim 
Wheeler,  late  of  the  county  of  Perry  and  State  of  Illinois, 
on  the  seventh  day  of  November,  in  the  year  of  our  Lord 
1896,  g,t  and  in  the  county  aforesaid,  unlawfully  and  felo- 
niously did  attempt  to  obtain  from  John  A.  Bowlin  his 
money  by  means  and  by  use  of  the  confidence  game,  con- 
trary," etc. 

The  second  count  presents  that  "the  said  John  Gra- 
ham, alias  Jim  Wheeler,  alias  James  Wheeler,  alias  John 
Snearly,  late  of  the  county  of  Perry  and  State  aforesaid, 
in  the  year  of  our  Lord  1896,  at  and  in  the  county  afore- 
said, unlawfully  and  feloniously  did  attempt  to  obtain 
from  John  A.  Bowlin  $1500.00  good  and  lawful  money  of 
the  United  States,  and  of  the  value  of  $1500.00,  the  prop- 
erty of  the  said  John  A.  Bowlin,  by  means  and  by  the 
use  of  the  confidence  game,  contrary,"  etc. 

A  motion  was* made  to  quash  the  indictment  for  rea- 
sons stated  in  the  opinion  of  the  court.  This  motion  was 
overruled,  and  exception  was  taken  by  plaintiff  in  error. 

Plaintiff  in  error  entered  a  plea  of  not  guilty,  and  was 
tried  before  a  jury,  who  found  him  guilty,  as  charged  in 
the  indictment,  and  found  his  age  to  be  forty-one  years. 
Motions  for  new  trial  and  in  arrest  of  judgment  were 
made,  and  overruled,  and  exceptions  were  taken.  Judg- 
ment was  entered  upon  the  verdict,  and  the  plaintiff  in 
error  was  sentenced  to  the  penitentiary  to  be  there  con- 
fined until  discharged  by  due  process  of  law. 

The  material  facts  developed  by  the  testimony  are  as 
follows:  On  November  5,  1896,  a  stranger  approached 
John  A.  Bowlin  on  the  streets  of  DuQuoin  in  Perry  county, 
introducing  himself  to  Bowlin  as  Jim  Wheeler,  and  in- 
forming Bowlin  that  he  had  come  to  DuQuoin  to  see  the 
latter  to  learn  if  he  was  related  to  Andrew  Bowlin.  John 
A.  Bowlin  stated  that  he  had  no  relative  by  that  name. 
Wheeler,  or  the  man  calling  himself  Wheeler,  then  pro- 
ceeded to  tell  John  A.  Bowlin  that  he  had  had  a  partner 
by  the  name  of  Andrew  Bowlin;  that  said  Andrew  Bowlin 


Digitized  by 


Google 


Od  'MJ  Graham  v.  The  People.  479 

had  recently  died  at  a  town  in  central  Illinois;  that  he 
was  looking  for  some  one  who'  could  fill  his  place;  that  he, 
Wheeler,  and  said  Andrew  Bowlin,  and  a  certain  Indian, 
who  was  stated  to  be  then  in  the  woods  near  Cairo,  Illi- 
nois, owned  a  valuable  gold  mine  in  Arizona;  that  they 
had  taken  from  said  mine  a  large  quantity  of  gold,  and 
started  to  Washington,  D.  C. ,  for  the  purpose  of  dispos- 
ing of  the  gold  at  the  government  mint,  and  securing  a 
patent  or  title  from  the  government  to  the  land,  upon 
which  the  mine  was  located;  but,  that  upon  their  arrival 
in  Illinois,  Andrew  Bowlin  sickened  and  died;  and  that 
he,  Wheeler,  and  the  Indian  were  both  ignorant  and  un- 
educated and  in  need  of  some  one  to  assist  them  in  their 
enterprise.  Wheeler  then  produced  from  his  pockets 
specimens  of  ore,  which,  he  stated,  were  gold  of  great 
value,  and  had  been  taken  from  his  mine  in  Arizona;  and 
that  the  Indian  near  Cairo  had  in  his  possession  a  large 
bulk  of  the  gold  in  the  form  of  two  gold  bricks  or  bars. 

Bowlin  then  invited  Wheeler  to  take  dinner  with  him 
at  the  residence  of  his  daughter,  Mrs.  Pishback,  living 
in  DuQuoin,  where  they  both  went.  There,  in  the  pres- 
ence of  Mrs.  Pishback,  Wheeler  repeated  his  story  of  the 
gold  mine  in  Arizona,  the  death  of  his  partner,  the  pres- 
ence of  the  Indian  with  the  gold  bars  in  the  woods  near 
Cairo,  and  again  displayed  the  specimens  of  gold  ore 
taken  from  the  mine.  Wheeler  then  and  there  offered 
to  give  Bowlin  an  interest  in  the  mine  and  gold  bricks 
upon  such  terms  as  the  Indian  would  agree  to,  if  Bowlin 
would  go  on  to  Washington  with  him,  and  attend  to  the 
business  of  securing  the  patent,  etc.  It  was  then  ar- 
ranged, that  Bowlin  should  go  with  Wheeler  that  night, 
to-wit,  the  night  of  November  5,  1896,  to  Cairo.  Accord- 
ingly, they  left  DuQuoin  at  eight  o'clock  in  the  evening, 
arrived  in  Cairo  and  stayed  all  night  at  the  Halliday 
House,  Wheeler  requesting  Bowlin  to  register  his  name 
as  Jim  Wheeler,  claiming  that  he,  Wheeler,  could  not  read 
or  write.     Bowlin  did  so. 
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The  next  morning",  November  6,  1896,  Bowlin  and 
Wheeler  took  a  bug"gy,  an<i  went  out  on  the  Mississippi 
river  in  the  woods  above  Cairo,  and  found  the  Indian 
with  the  bricks,  which  the  latter  produced.  Wheeler  pro- 
duced an  instrument  with  which  they  bored  the  bricks 
and  took  the  borings,  whereupon  Wheeler  and  Bowlin 
returned  to  Cairo.  When  they  arrived  at  Cairo  they  went 
to  a  jewelry  store.  Wheeler  alig^hted  from  the  buggy — 
Bowlin  holding  the  horse — and  went  into  the  store.  He 
returned  with  a  card,  which,  as  he  claimed,  had  been 
handed  to  him  by  the  jeweler;  and  he  handed  the  card 
to  Bowlin  to  read.  The  card  bore  the  name  of  a  man, 
stated  to  be  a  government  assay er,  at  the  Halliday  House. 
Together  they  went  there  and  found  the  man,  claiming* 
to  be  an  assayer,  and  he  tested  or  pretended  to  test  the 
borings  from  the  bricks,  and  pronounced  them  pure  gold. 
Bowlin  and  Wheeler  then  returned  to  DuQuoin  on  the 
evening  of  November  6,  and  went  out  to  Bowlin's  home 
in  the  country,  and  remained  during  the  night.  The  next 
morning  they  returned  to  DuQuoin  together,  and  went  to 
the  First  National  Bank,  where  Bowlin  drew  from  the 
bank  $1500.00.  Bowlin  and  Wheeler  then  returned  to 
Cairo,  and  Bowlin  took  the  money  with  him  to  the  woods 
in  Alexander  county,  and  there  delivered  the  same  to 
Wheeler  in  exchange  for  the  bricks,  Bowlin  to  have  one- 
third  interest  in  the  bricks  which  were  valued  at  about 
$35;000.00,  and  one-third  interest  in  the  mine,  for  the 
$1500.00  paid  and  his  services  to  be  rendered  in  getting 
title  to  the  land,  on  which  the  mine  was  located.  Bowlin 
and  Wheeler  then  returned  to  Cairo  where  Wheeler  left 
Bowlin,  in  order,  as  he  said,  to  take  the  Indian  as  far  as 
New  Orleans  on  his  return  to  Arizona.  Wheeler  was  to 
join  Bowlin  at  Bowlin's  home  in  a  few  days. 

Upon  his  return  to  DuQuoin  Bowlin  became  uneasy, 
and  told  certain  parties  of  his  transaction  with  Wheeler, 
and  had  his  bricks  examined,  and  learned  that  he  had 
been  deceived.  Bowlin  then  saw  nothing  more  of  Wheeler 


Digitized  by 


Google 


Oct  'J9.]  Graham  v.  The  People.  481 

until  November,  1897,  when  he  went  to  Keokuk,  Iowa,  to 
see  a  man  who  had  been  arrested  chatged  with  a  similar 
offense.  Arriving  at  Keokuk  he  found  the  plaintiff  in 
error  in  jail  under  the  name  of  John  Graham.  Bowlin 
identified  him  as  the  same  man,  whom  he  had  known  as 
Jim  Wheeler,  and  who  had  obtained  his  money,  as  above 
stated,  in  1896,  just  one  year  before. 

The  present  writ  of  error  is  sued  out  for  the  purpose 
of  reviewing  the  judgment  so  entered  by  the  circuit  court. 

William  S.  Forrest,  and  Benjamin  C.  Bachrach, 
for  plaintiff  in  error: 

An  attempt  to  commit  a  crime  is  an  intention  to  com- 
mit that  crime  carried  beyond  mere  preparation  and 
coupled  with  the  doing  of  an  overt  act  toward  it,  whfch 
is  proximate  to  it  but  which  falls  short  of  the  consum- 
mation of  the  crime  through  circumstances  independent 
of  the  will  of  the  doer.  1  Bishop  on  New  Crim.  Law, 
sees.  435,  728;  1  B.  &  H.  Lead.  Crim.  Cases,  9;  1  Wharton 
on  Crim.  Law,  sees.  173,  181;  Clark  on  Crim.  Law,  104; 
Cox  v.  People,  82  111.  191;  Patrick  v.  People,  132  id.  529;  Scott 
V.  People,  141  id.  195;  Thompson  v.  People,  96  id.  158;  Stabler 
v.  Commonwealth,  95  Pa.  St.  318;  United  States  v.  Stephens, 
3  Crim.  L.  Mag.  536;  Commonwealth  v.  Clark,  6  Gratt.  675; 
People  v.  Murray,  14  Cal.  159;  Regina  v.  Eagleton,  1  Dears- 
ley,  515. 

Careful  discrimination  should  be  made  between  the 
coihmon  law  misdemeanor  of  doing  some  act  toward  the 
commission  of  a  crime  and  with  intent  to  commit  such 
crime,  and  the  statutory  offense  of  an  "attempt  to  com- 
mit" a  particular  crime,  otherwise  convictions  will  be 
obtained  and  sustained  not  within  the  intention  of  the 
legislature.  1  B.  &  H.  Lead.  Crim.  Cases,  8;  Regina  v. 
Williams,  1  Den.  C.  C.  39;  Regina  v.  St  George,  9  C.  &  P.  483; 
Regina  v.  Lewis,  id.  523. 

Acts  done  in  pursuance  of  an  intention  to  commit  a 
crime  do  not  constitute  an  attempt  to  commit  that  crime 
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unless  they  are  immediately  connected  with  the  crime 
intended.  1  B.  &  H.  Lead.  Grim.  Cases,  9;  Cox  v.  People, 
82  111.  191;  Patrick  v.  People,  1^2  id.  529;  Regina  v.  Eagleion, 
1  Dearsley,  515;  Stabler  v.Commomvealth,  95  Pa.  St.  318. 

Where  the  substantive  crime  was  committed  (in  the 
case  at  bar,  the  obtaining  of  the  money  by  the  confidence 
game,)  the  defendant  cannot  be  convicted  of  an  attempt 
to  commit  that  crime.  Queen  v.  Nichols,  2  Cox's  C.  C.  182; 
Darroto  v.  Family  Funds  Society,  42  Hun,  245;  Sullivan  v. 
People,  14  N.  Y.  Weekly  Dig.  239. 

The  word  "attempt,"  in  the  statute  as  well  as  in  com- 
mon parlance,  imports  failure.  Darrow  v.  Family  Funds 
Society,  42  Hun,  245. 

The  venue  of  an  attempt  to  commit  a  particular  crime 
is  in  the  county  where  that  crime  would  be  committed  if 
consummated.  1  Wharton  on  Grim.  Law,  (10th  ed.)  sec. 
195;  28  Am.  &  Eng.  Ency.  of  Law,  234;  Griffin  v.  People,  26 
Ga.  493;  Shannon  v.  Commonwealth,  14  Pa.  St.  226;  Smithy, 
Commonwealth,  54  id.  209;  Miles  v.  State,  58  Ala.  390;  Brown 
V.  State,  108  id.  18. 

At  common  law  an  indictment  is  insufficient  unless  all 
the  acts  constituting  the  offense  are  expressly  set  forth 
in  the  indictment  with  such  certainty  as  to  individual- 
ize the  transaction  for  which  the  accused  is  to  be  tried. 
Cochran  v.  People,  175  111.  28;  Wharton  on  Grim.  PI.  &  Pr. 
(9th  ed.)  sees.  220,  221,  223;  1  Bishop  on  New  Crim.  Proc. 
sees.  81,  325,  625-630. 

The  indictment  is  also  insufficient  at  common  lawTje- 
cause  it  does  not  contain  a  specific  description  of  the 
property  obtained  or  attempted  to  be  obtained,  or  a  legal 
excuse  for  not  doing  so.  Property  must  be  described  as 
in  indictment  for  larceny.  Smith  v.  State,  33  Ind.  159;  State 
V.  Crooker,  95  Mo.  389;  State  v.  Rocheforde,  52  id.  199;  State 
V.  Reese,  83  N.  C.  637;  State  v.  Stimson,  4  Zabr.  1;  People  v. 
Conger,  1  Wheeler's  Crim.  Cas.  448;  Markle  v.  State,  3  Ind. 
535;  2  Bishop  on  New  Crim.  Proc.  173;  Redmond  v.  State,  35 
Ohio  St.  81. 
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At  common  law  an  indictment  for  an  attempt  to  com- 
mit a  crime  must  aver  the  specific  act  or  acts  which  con- 
stitute the  attempt,  so  that  the  accused  may  be  informed 
of  the  precise  act  or  acts  which  he  is  called  upon  to  ex- 
plain or  disprove,  and  have  a  definite  record  in  the  event 
of  a  second  prosecution,  and  so  that  the  court  may  be 
able  to  determine,  in  the  event  of  a  preliminary  question 
raised  by  a  demurrer  to  the  indictment  or  a  motion  to 
quash  it,  whether  the  acts  alleged  constitute  such  an  at- 
tempt. State  v.  Wilson,  30  Conn.  500;  B.  &  H.  Lead.  Crim. 
Cases,  7;  3  Ency.  of  PI.  &  Pr.  97;  2  Wharton  on  Crim.  PI. 
&  Pr.  (9th  ed.)  sees.  221-223;  Randolph  v.  Commontvealth,  6 
S.  &  R.  398;  Thompson  v.  People,  96  111.  158;  Commonwealth 
v.  Filburn,  119  Mass.  297;  Commonwealth  v.  Clark,  6  Gratt. 
575;  1  Wharton  on  Crim.  Law,  sec.  190. 

"Indictment,"  in  section  8  of  the  Bill  of  Rights  in  the 
constitution  of  Illinois,  means  just  what  it  did  at  com- 
mon-law. The  legislature  may  change  it  in  form,  but  it 
cannot  change  the  substance  of  its  material  averments. 
Ex  parte  Slater,  72  Mo.  102;  State  v.  Meyers,  99  id.  107;  Terry 
V.  State,  109  id.  601. . 

Section  99  of  the  Criminal  Code  is  invalid  and  uncon- 
stitutional, because  it  prescribes  a  form  of  indictment 
which  does  not  inform  the  defendant  of  the  nature  and 
cause  of  the  accusation  against  him  and  whichas  not  due 
process  of  law.  Terry  v.  State,  109  Mo.  601;  1  Bishop  on 
New  Crim.  Proc.  sees.  81,  84,  86,  88,  519,  566,  627;  Wharton 
on  Crim.  PI.  &  Pr.  sec.  220;  United  States  v.  Cruikshank,  92 
U.  S.  542;  United  States  v.  Carl,  105  id.  611;  Cooley's  Const. 
Lim.  330,  note  3;  2  Hawk.  P.  C.  chap.  25,  sec.  Ill;  State  v. 
Gardner,  28  Mo.  90;  State  v.  Bocheforde,  52  id.  199;  Tully  v. 
Commonwealth,  4  Mete.  (Mass.)  358;  State  v.  Davis,  70  Mo. 
467;  State  v.  Kesserling,  12  id.  565;  Commonwealth  v.  Phillips, 
16  Pick.  211;  Landringhamv.  State,  49  Ind.  186;  McLaughlin 
V.  State,  45  id.  338;  State  v.  Learned,  47  Me.  426;  United  States 
V.  Trurnbull,  46  Fed.  Rep.  755;  Murphy  v.  State,  24  Miss.  590; 
Evans  v.  United  States^  153  U,  S.  584;  United  States  v.  Hess, 
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124  id.  483;  State  v.  Brandt,  41  Iowa,  593?  United  States  v. 
Slenker,  32  Fed.  Rep.  691;  United  States  v.  Ooggin,  1  id.  49; 
In  re  Green,  52  id.  112;  Williams  v.  People,  67  111.  App.  344; 
Johnson  v.  People,  113  111.  102;  Cochran  v.  People,  175  id.  28; 
United  States  v.  Staton,  11  Legal  News,  191. 

Edward  C.  Akin,  Attorney  General,  (C.  A.  Hill,  B.  D. 
Monroe,  and  C.  R.  Hawkins,  of  counsel,)  for  the  People: 

An  indictment  charging-  that  money  was  obtained  by 
means  and  by  use  of  the  confidence  game  suflSciently  de- 
scribes the  offense  defined  in  section  98  of  the  Criminal 
Code,  by  virtue  of  the  express  provisions  in  section  99 
that  such  description  shall  be  suflBcient,  as  well  as  by 
the  general  provision  in  division  11,  section  6,  making  it 
sufficient  to  state  an  offense  in  the  language  of  the  stat- 
ute, or  so  that  its  nature  may  be  easily  vnderstood  by 
the  jury.  Maxwell  v.  Peojyle,  158  111.  248;  Morton  v.  People^ 
47  id.  468;  Miller  v.  People,  2  Scam.  233;  Cannady  v.  Peo- 
ple, 17  111.  158;  Lyons  v.  People,  68  id.  271;  McCiUcJieon  v. 
People,  69  id.  601;  Warriner  v.  People,  74  id.  346;  Cole  v.  Peo- 
ple, 85  id.  216;  Fuller  v.  People,  92  id.  182;  Kerr  v.  People, 
110  id.  627;  Seacord  v.  People,  121  id.  623;  Loehr  v.  People, 
132  id.  504;   West  v.  People,  137  id.  189. 

An  indictment  which  charges  the  crime  substantially 
in  the  language  of  the  statute  is  sufficient.    The  accused 
may,  however,  apply  to  the  court  for  an  order  for  a  billv 
of  particulars,  and  on  the  trial  the  People  will  be  re-. 
stricted  to  the  items  specified.    Williams  v.  Commonwealth, 
91  Pa.  493. 

Attempts  to  commit  crimes  are  cognizable  in  the  place-^- 
of  the  attempt.     1  Wharton  on  Crim.  Law,  sec.  288. 

Such  attempt  must  be  Cognizable  in  the  place  where 
the  preliminary  overt  acts  constituting  the  attempt  are 
committed.     1  Wharton  on  Crim.  Law,  sec.  195. 

To  solicit  one  to  commit  an  offense  is  an  indictable 
attempt.  The  indictment  must  evidently  be  in  the  county 
where  the  soliciting  is  done,  or  at  least  it  must  be  if  the 
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other  takes  no  step,  though  the  ultimate  offense  were  to 
be  in  another  county.    1  Bishop  on  Crim.  Proc.  sec.  57. 

At  common  law  -an  attempt  to  commit  a  felony  is  a 
misdemeanor,  but  where  the  common  law  is  superseded 
by  a  complete  criminal  code,  an  attempt  to  commit  a 
felony  is  punishable  only  when  it  is  made  so  by  statute. 
1  McLain  on  Crim.  Law,  sec.  221. 

To  constitute  an  attempt  there  must  be  the  intent  to 
commit  a  crime  and  some  act  done  toward  its  consum- 
mation. The  intent  alone  will  not  be  criminal,  but  when 
an  act  is  done  towards  carrying  it  out,  the  law  judges 
not  only  of  the  act  but  of  the  intent  also.  1  McLain  on 
Crim.  Law,  sec.  222. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

This  prosecution  is  based  upon  section  98  of  the  Crim- 
inal Code,  which  reads  as  follows:  "Every  person  who 
shall  obtain,  or  attempt  to  obtain,  from  any  other  person 
or  persons,  any  money  or  property,  by  means  or  by  use 
of  any  false  or  bogus  checks,  or  by  any  other  means, 
instrument  or  device,  commonly  called  the  confidence 
game,  shall  be  imprisoned  in  the  penitentiary  not  less 
than  one  year  nor  more  than  ten  years." 

The  indictment  was  framed  under  section  99  of  the 
Criminal  Code  which  is  as  follows:  "In  every  indictment 
under  the  preceding  section,  it  shall  be  deemed  and  held 
a  sufficient  description  of  the  offense,  to  charge  that  the 
accused  did,  on,  etc.,  unlawfully  and  feloniously  obtain, 
or  attempt  to  obtain,  (as  the  case  may  be),  from  A  B, 
(here  insert  the  name  of  the  person  defrauded  or  at- 
tempted to  be  defrauded),  his  money  (or  property,  in  case 
it  be  not  money),  by  means  and  by  use  of  the  confidence 
game." 

The  motions,  made  by  the  plaintiff  in  error  to  quash 
the  indictment  and  in  arrest  of  judgment,  were  based  up- 
on two  grounds.     In  the  first  place,  it  is  alleged,  that 
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the  indictment  is  insufficient  as  not  expressly  stating  all 
the  acts  constituting  the  offense,  with  which  the  pris- 
oner is  charged,  and  as  thereby  failing  to  inform  the  pris- 
oner of  the  nature  and  cause  of  the  accusation  against 
him.  We  are  of  the  opinion,  however,  that  the  indict- 
ment is  not  invalid  for  the  reason  thus  urged  against  it. 
This  court  has  held  in  a  number  of  cases  that,  where  an 
indictment  charges  that  money  was  obtained  by  means 
and  by  use  of  the  confidence  game,  such  indictment  suf- 
ficiently describes  the  offense,  defined  in  section  98  of 
the  Criminal  Code,  because  of  the  express  provisions  of 
section  99  above  quoted,  and  also  because  of  the  general 
provision  contained  in  section  6  of  division  11  of  the 
Criminal  Code.  Said  section  6  provides,  that  "every  in- 
dictment or  accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct,  which  states  the  of- 
fense in  the  terms  and  language  of  the  statutes  creating 
the  offense,  or  so  plainly  that  the  nature  of  the  offense 
may  be  easily  understood  by  the  jury."  Said  section  6 
then  gives  a  form  for  the  commencement  of  an  indict- 
ment. Section  98  of  division  1,  and  section  6  of  division 
11,  of  the  Criminal  Code  justify  the  framing  of  'the  in- 
dictment in  the  present  case  in  the  language  in  which  it 
is  above  set  forth.  (Morton  v.  People,  47  111.  468;  Maxwell 
V.  People,  158  id.  248;  Loehr  v.  People,  132  id.  504;  Seacord  v. 
People,  121  id.  623;  West  v.  People,  137  id.  189;  Coffin  v.  United 
States,  1.56  U.  S.  432). 

The  second  ground,  upon  which  the  indictment  is 
claimed  to  be  invalid  is,  that  said  section  99  is  unconsti- 
tutional. The  constitutionality  of  this  act  was  consid- 
ered in  Morton  v.  People,  47  111.  468,  and  it  was  there  held 
that  the  act,  defining,  creating  and  punishing  the  confi- 
dence game,  was  not  in  violation  of  the  constitution  of 
the  State.  Its  constitutionality  has  been  recognized  by 
this  court  in  a  number  of  cases  decided,  since  the  case 
of  Morton  v.  People  was  decided.  We  see  no  reason  for 
changing  the  conclusion  reached  in  Morton  v.  People,  supra. 
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and  decline  to  reconsider  the  grounds,  upon  which  the 
conclusion  arrived  at  in  that  case  is  based. 

We  are,  therefore,  of  the  opinion  that  the  court  below 
committed  no  error  in  refusing  to  quash  the  indictment, 
because  of  the  insufficiency  of  its  allegations,  or  because 
of  the  alleged  unconstitutionality  of  the  statute  under 
which  it  was  framed. 

At  the  close  of  the  evidence  for  the  State,  and  again 
at  the  close  of  all  the  evidence,  the  plaintifE  in  error  re- 
quested the  court  to  give  to  the  jury  a  written  instruction 
to  find  defendant  not  guilty.  The  court  refused  to  give 
the  instruction  so  asked,  and  exception  was  duly  taken. 

The  instruction  No.  23,  asked  by  the  plaintiff  in  error, 
the  defendant  below,  was  refusedas  asked,  but  was  modi- 
fied and  given  as  modified.  To  the  giving  of  the  instruc- 
tion, as  modified,  exception  was  duly  taken.  Instruction 
No.  23  as  asked  was  as  follows: 

"The  court  instructs  the  jury,  that  an  attempt  to  ob- 
tain money  by  means  of  the  confidence  game  consists 
of  the  following  three  elements:  First,  an  intention  to 
obtain  money  by  means  of  the  confidence  game;  second, 
the  doing  of  some  act  toward  the  obtaining  of  money  by 
means  of  the  confidence  game;  tJiird,  the  failure  so  to 
obtain  the  money.  Unless  said  three  elements  have  been 
each  and  all  established  by  the  evidence  beyond  a  rea- 
sonable doubt,  there  has  been  a  failure  to  prove  the  com- 
mission of  the  crime  charged  in  the  indictment." 

Instruction  23,  as  modified  and  given,  is  as  follows: 

"The  court  instructs  the  jury  that  an  attempt  to  obtain 
money  by  means  of  the  confidence  game  consists  of  the 
following  three  elements:  First,  an  intention  to  obtain 
money  by  means  of  the  confidence  game;  second,  the  do- 
ing of  some  act  toward  the  obtaining  of  money  by  means 
of  the  confidence  game;  third,  the  failure  to  so  obtain  the 
money  in  Perry  county.  Unless  the  said  three  elements 
have  been  each  and  all  established  by  the  evidence  be- 
yond a  reasonable  doubt,  there  has  been  a  failure  to 
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prove  the  commission  of  the  crime  charged  in  the  in- 
dictment." 

The  modification  made  by  the  court  was  the  insertion 
of  the  words,  *'in  Perry  county,"  after  the  word  "money"  in 
the  third  of  the  designated  elements,  constituting  an  at- 
tempt to  obtain  money  by  means  of  the  confic^ence  game. 

The  instruction,  as  asked  by  the  plaintiff  in  error,  cor- 
rectly defined  an  attempt  to  obtain  money  by  means  of 
the  confidence  game,    • 

Evidently,  section  98  provides  for  the  commission  of 
two  separate  crimes.  One  is  the  crime  of  obtaining  money 
by  means  of  the  confidence  game,  and  the  other  is  the 
crime  of  an  attempt  to  obtain  money  by  means  of  the  con- 
fidence game.  The  words  are:  "every  jferson,  who  shall 
obtain  or  attempt  to  obtain,"  etc.  The  use  of  the  word 
"or"  indicates  that  two  offenses  are  described.  {United 
States  V.  Quincy,  6  Pet.  464). 

All  the  authorities,  to  which  we  have  been  referred, 
describe  an  attempt  to  commit  a  crime  as  consisting  of 
three  elements,  to- wit:  The  intent  to  commit  the  crime; 
performance  of  some  act  towards  the  commission  of  the 
crime;  and  the  failure  to  consummate  its  commission. 

In  American  and  English  Encyclopedia  of  Law,  (2d  ed. 
vol.  3,  p.  250),  an  attempt  to  commit  a  crime  is  defined 
to  be  "an  act  done  in  part  execution  of  a  criminal  design, 
amounting  to  more  than  mere  preparation,  but  falling 
short  of  actual  consummation,  and  possessing,  except 
for  failure  to  consummate,  all  the  elements  of  the  sub- 
stantive crime."  It  is  also  stated  in  the  same  text  book, 
that  the  common  elements  of  every  attempt  to  commit 
a  crime  are  "a  criminal  intent  coupled  with  an  overt  act 
apparently  adapted  to  effect  that  intent."  (3  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — p.  254).  Bishop  in  his  New  Crimi- 
nal Law,  (vol.  1,  sec.  435,)  says:  "Whenever  a  man,  in- 
tending to  commit  a  particular  crime,  does  an  act  toward 
it,  but  is  interrupted,  or  some  accident  intervenes,  so 
that  he  fails  to  accomplish  what  he  meant,  he  is  still 
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punishable.  This  is  called  a  criminal  attempt."  In  En- 
cyclopedia of  Pleading  and  Practice  (vol.  3,  p.  97,)  it  is 
said:  "An  attempt  in  criminal  law  is  an  effort  or  en- 
deavor to  commit  a  crime  amounting"  to  more  than  a  mere 
preparation  or  planning  for  it,  and  which,  if  not  pre- 
vented, would  result  in  the  full  consummation  of  the  act 
attempted,  but  which  in  fact  does  not  bring  to  pass  the 
party's  ultimate  design."  In  Patrick  v.  People,  132  111.  529, 
we  quoted  with  approval  Bouvier's  definition,  which  is  as 
follows:  "An  attempt  to  commit  a  crime  is  an  endeavor 
to  accomplish  it,  carried  beyond  mere  preparation,  but 
falling  short  of  the  execution  of  the  ultimate  design  in 
any  part  of  it."  In  Scott  v.  People,  141  111.  195,  it  was  said: 
"An  attempt  is  an  intent  to  do  a  particular  thing  with  an 
act  toward  it  falling  short  of  the  thing  intended.  When 
we  say  that  a  man  attempted  to  do  a  thing,  we  mean  that 
he  intended  to  do,  specifically,  it,  and  proceeded  a  certain 
way  in  the  doing."  (See,  also,  Cox  v.  People,  82  111.  191; 
Thompson  v.  People,  96  id.  158). 

It  will  be  observed,  that  a  failure  to  consummate  the 
crime  is  as  much  an  element  of  an  attempt  to  commit 
it,  as  the  intent  and  the  performance  of  an  overt  act  to- 
wards its  commission.  In  United  States  v.  Quincy,  supra, 
the  Supreme  Court  of  the  United  States  say:  "To  at- 
tempt to  do  an  act  does  not,  either  in  law  or  in  common 
parlance,  imply  a  completion  of  the  act,  or  any  definite 
progress  towards  it."  Wharton  in  his  work  on  Criminal 
Law,  (vol.  1,  sec.  173,)  says:  "An  attempt  is  an  intended 
apparent  unfinished  crime.  *  *  *  It  must  be  unfinished, 
as  otherwise  the  indictment  would  be  for  the  complete 
crime."  Again,  in  American  and  English  Encyclopedia  of 
Law  (2d  ied.  vol.  3,  p.  265,)  it  is  said:  "The  act  must  fall 
short  of  the  completed  crime."  It  is  also  well  settled, 
that  mere  solicitations  do  not  prove  an  attempt.  {Cox  v. 
People,  supra;  Thompson  v.  People,  supra). 

The  plaintiff  in  error  in  this  case  was  indicted,  not  for 
obtaining  money  from  the  prosecuting  witness,  John  A. 
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Bowlin,  but  for  an  attempt  to  obtain  the  same.  The  tes- 
timony shows,  that  the  plaintiff  in  error  succeeded  in  ob- 
taining^ $1500.00  in  money  from  the  prosecuting  witness. 
Plaintiff  in  error  did  not  merely  attempt  to  obtain  money 
by  means  of  the  confidence  game,  but  he  did  actually 
obtain  money  by  means  thereof.  Here,  the  indictment 
charges  the  plaintiff  in  error  with  one  offense,  to- wit:  an 
attempt  to  commit  a  crime,  but  the  proof  shows  conclu- 
sively the  completed  and  consummated  commission  of  the 
crime,  which  is  another  and  different  offense. 

Can  a  party,  who  is  indicted  for  an  attempt  to  commit 
a  crime,  be  convicted  under  evidence,  which  shows  that 
he  did  commit  it?  This  is  a  question,  about  which  the 
authorities  seem  to  differ,  so  far  as  there  are  any  authori- 
ties upon  the  subject.  The  general  rufe  at  common  law 
was  that,  when  an  indictment  charged  an  offense,  which 
included  wiftiin  it  any  less  offense  or  one  of  a  lesser  de- 
gree, the  defendant,  though  acquitted  of  the  higher  of- 
fense, might  be  convicted  of  the  less.  (1  Bishop  on  New 
Grim.  Law,  sec.  1054;  Hanna  v.  People,  19  Mich.  316;  State 
V.  Jarvis,  21  Iowa,  44;  Carpenter  v.  People,  4  Scam.  197; 
Kennedy  v.  Peopk,  122  111.  649;  Clifford  v.  State,  10  Ga.  422), 
Thus,  in  Kennedy  v.  People,  supra,  where  one  was  indicted 
for  an  assault  with  a  deadly  weapon  with  intent  to  inflict 
bodily  injury,  it  was  held  that  he  might  be  convicted  of 
a  simple  assault.  Here,  however,  the  iudictment  is  not 
for  obtaining  money  by  means  of  the  confidence  game, 
such  obtaining  being  the  greater  offense,  and,  therefore, 
the  question  is  not  whether,  under  an  indictment  for  so 
obtaining  money,  a  conviction  could  be  had  for  an  attempt 
to  obtain  it,  the  attempt  being  the  less  offense.  The  ques- 
tion here  is,  whether,  where  the  indictment  is  for  the  less 
offense,  proof  of  tiie  greater  will  justify  a  conviction. 

In  Queen  v.  Nicholls,  2  Cox's  Crim.  Cas.  182,  which  was 
an  indictment  for  an  assault  with  an  intent  to  commit 
rape,  and  where  the  proof  showed  that  the  rape  was  com- 
mitted, the  court  held,  that  the  prisoner  should  be  ac- 
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quitted  of  the  attempt  to  commit  the  rape.  (Roscoe  on 
Crim.  Evidence, — 3d  ed. — p.  66;  Rex  v.  ffafnmon,  1  East's 
P.  C.  411;  Archbold's  PL  &  Pr.— 10th  ed.— 485;  Sullivan  v. 
People,  14  N.  Y.  Weekly  Dig.  239;  Darrow  v.  Family  Funds, 
Society^  42  Hun,  245).  In  State  v.  Skeppard,  7  Conn.  54,  it 
was  held,  that  proof  of  a  rape  would  sustain  an  indict- 
ment for  an  attempt  to  commit  a  rape.  The  case  of  State 
V.  Sheppard  was  based  mainly  upon  the  case  of  Common- 
wealth  Y.Cooper,  15  Mass.  187.  The  latter  case,  however, 
was  disapproved  of  by  Chief  Justice  Shaw  in  the  ^bse- 
quent  case  of  Commonwealth  v.  Rohy,  12  Pick.  496,  and  was 
virtually  overruled  by  the  latter  case.  The  case  of  State 
V.  Sheppard,  supra,  appears  also  to  be  opposed  to  other 
authorities,  as  will  appear  by  a  reference  to  1  Bishop  on 
New  Crim.  Law,  sees.  788,  804,  809. 

Inasmuch  as  our  statute  clearly  defines  the  offense  of 
an  attempt  to  obtain  money  by  means  of  the  confidence 
game  as  being  different  and  distinct  from  the  offense  of 
obtaining  money  by  means  of  the  confidence  game,  some 
force  must  be  given  to  the  provisions  of  the  statute.  It 
would  appear  to  be  logical,  that,  when  a  man  is  indicted 
for  a  particular  offense,  he  must  be  proven  guilty  of  that 
offense,  and  not  of  some  other.  It  seems  to  follow  that, 
if  a  man  can  be  indicted  for  an  attempt  to  commit  an 
offense,  and,  under  such  indictment,  be  proven  to  have 
been  guilty  of  the  consummated  offense,  it  would  be  un- 
necessary to  make  the  latter  a  distinct  crime.  If  proof, 
that  a  man. obtained  money  by  means  of  the  confidence 
game,  is  proper  under  an  indictment  against  him  for  an 
attempt  to  obtain  money  by  means  of  the  confidence 
game,  then  it  would  seem  to  be  unnecessary  in  any  case 
to  indict  him  for  the  offense  of  obtaining  money  by  means 
of  the  confidence  game. 

But,  even  if  we  are  wrong  in  the  views  above  ex- 
pressed, the  modification  made  of  this  instruction  was 
erroneous.  Instruction  No.  23  attempted  to  define,  in  gen- 
eral language,  an  attempt  to  obtain  money  by  means  of 
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the  confidence  game.  The  insertion  of  the  words,  "in 
Perry  county,"  in  the  manner,  in  which  they  were  in- 
serted in  the  instruction,  makes  it  absurd.  The  words 
are  not  inserted  after  the  word  "attempt,"  nor  after  the 
first  and  second  elements  in  which  an  attempt  is  stated 
to  consist.  The  jury  may  have  believed,  that  the  plain- 
tiff in  error  had  the  intention  of  obtaining  Bowlin's 
money  by  means  of  the  confidence  game  in  Alexander 
county,  where  Cairo  is  located,  and  that  he  did  an  act 
towards  obtaining  money  by  means  of  the  confidence 
game  in  Alexander  county,  but  that  his  failure  only  was 
in  Perry  county.  The  proof  shows  that  the  crime  was 
consummated  in  Alexander  county.  The  crime,  of  which 
the  plaintiff  in  error  was  guilty,  if  he  was  guilty  at  all, 
was  the  obtaining  of  Bowlin's  money;  and  he  obtained  it 
in  Alexander  county,  and  not  in  Perry  county.  The  State 
cannot  split  up  one  crime,  and  prosecute  it  in  partg.  (Jack- 
son V.  State,  14  Ind.  327).  A  consummated  crime  may  in- 
volve an  attempt — a  successful  attempt — to  commit  it, 
but  such  attempt  is  merely  a  part  of  the  completed  offense. 
Section  9  of  article  2  of  the  constitution  says  that, 
in  all  criminal  prosecutions,  the  accused  shall  have  the 
right  to  "a  speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  in  which  the  offense  is  alleged  to 
have  been  committed."  Section  4  of  division  10  of  the 
Criminal  Code  provides,  that  "the  local  jurisdiction  of 
all  offenses,  not  otherwise  provided  for  by  law,  shall  be 
in  the  county  where  the  offense  was  committed."  The 
crime  of  larceny  is  made  an  exception,  and  the  offender 
may  be  tried  in  any  county,  to  which  he  carries  the  stolen 
property,  as  well  as  in  the  county  in  which  the  property 
was  first  taken.  This  rule,  however,  has  no  application 
to  any  crime  other  than  larceny.  (Crim.  Code,  div.  10, 
sec.  8;  Campbell  v.  People,  109  111.  565).  The  statutory  of- 
fense of  doing  an  act  in  attempting  to  commit  a  crime 
is  punishable  in  the  county  where  the  crime,  unless  pre- 
vented, would  have  been  committed.     (28  Am.  &  Eng. 
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Ency.  of  Law,  p.  234).  An  attempt  to  commit  a  crime 
"is  cognizable  in  the  place  where,  if  not  interrupted,  it 
would  have  been  executed;  and  from  the  very  nature  of 
things,  it  must  be  cognizable  in  the  place  where  the  pre- 
liminary overt  acts,  constituting  the  attempt,  are  com- 
mitted." (1  Wharton  on  Crim.  Law,  sec.  195).  Instruction 
23,  as  modified,  virtually  told  the  jury,  that  a  part  of  the 
preliminary  overt  acts,  constituting  the  attempt,  might 
be  committed  elsewhere  than  in  Perry  county  where  the 
indictment  was  found,  and  the- trial  was  had.  "The  of- 
fense of  attempt  is  complete  in  the  county  where  the 
offense,  if  consummated,  must  have  been  committed." 
(Griffin  v.  State,  26  Ga.  493). 

It  is  not  only  clearly  shown  by  the  proof  in  this  case, 
that  the  crime  of  obtaining  the  money  by  means  of  the 
confidence  game  was  perpetrated  in  Alexander  county, 
and  not  in  Perry  county,  but  also  that  most,  if  not  all  the 
acts,  constituting  the  preparation  for  the  crime  and  going 
to  make  up  the  attempt  to  commit  it,  were  performed 
in  Alexander  county.  The  prosecuting  witness  was  taken 
to  Alexander  county;  and  in  that  county  were  found  the 
Indian,  and  the  pretended  assayist,  and  the  gold  bricks. 
The  act  of  assaying  the  ore  was  done  in  Alexander  county. 

It  is  well  settled,  that  false  representations,  amount- 
ing to  false  pretences  within  the  meaning  of  the  statute, 
do  not  constitute  the  crime,  unless  the  property  has  been 
actually  obtained.  It  is,  therefore,  generally  held,  that 
the  crime  of  false  pretences  is  complete  where  the  goods 
or  moneys  are  obtained;  and  that,  if  the  pretences  are 
made  within  one  jurisdiction  and  the  property  or  money 
is  obtained  in  another  jurisdiction,  the  person,  making 
the  representations,  must  be  indicted  within  the  latter 
jurisdiction.     (7  Am.  &  Eng.  Ency.  of  Law,  p.  758). 

In  State  v.  Shaeffer,  89  Mo.  271,  it  was  held  that  the 
crime,  which  consists  in  making  use  of  false  pretences, 
is  committed  where  the  money  or  property  is  received, 
and  that,  in  a  prosecution  for  obtaining  money  or  prop- 
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erty  by  means  of  false  pretences,  the  place  where  the 
money  or  property  is  obtained,  without  regard  to  where 
the  representations  were  made,  is  the  place  where  the 
party  should  be  prosecuted. 

In  Connor  v.  State,  29  Fla.  455,  it  was  held  that  the  re- 
ceipt of  property,  obtained  under  false  pretences,  is  the 
consummation  of  the  offense,  and  when  the  pretences  are 
made  in  one  jurisdiction  and  the  property  is  obtained 
by  the  offender  in  another  jurisdiction,  the  prosecution 
should  be  instituted  only  in  the  latter  jurisdiction,  unless 
there  is  a  valid  statute  permitting  it  elsewhere.  (See 
also  Stewart  v.  Jesmp,  51  Ind.  413;  State  y.  House,  55  Iowa, 
466;  Norris  v.  State,  25  Ohio  St.  217).  We  see  no  reason  why 
the  same  rule,  which  is  applicable  to  the  obtaining  of 
money  by  false  pretences,  is  not  applicable  to  the  obtain- 
ing of  money  by  means  of  the  confidence  game.  If  this 
is  so,  then  this  prosecution  should  have  been  instituted 
in  Alexander  county,  and  not  in  Perry  county. 

If  the  words,  "in  Perry  county,"  had  not  been  inserted 
in  instruction  No.  23,  the  jury  could  not  have  found  the 
plaintiff  in  error  guilty  of  an  attempt  to  obtain  money 
by  means  of  the  confidence  game,  because,  to  do  so,  they 
would  have  been  obliged  to  find  that  his  attempt  was  a 
failure,  whereas  the  proof  shows,  that  the  attempt  was 
not  a  failure.  The  instruction  virtually  told  the  jury, 
that  it  made  no  difference  whether  the  money  was  ob- 
tained by  means  of  the  confidence  game  in  Alexander 
county  or  not,  if  there  was  a  failure  to  obtain  it  in  Perry 
county.  In  this  respect  the  instruction  was  clearly  erro- 
neous. The  law  defines  an  attempt  to  commit  a  crime 
as  including  the  failure  to  consummate  it,  as  well  as  the 
other  elements  above  mentioned,  and  the  law  does  not 
necessarily  limit  such  failure  to  any  particular  county. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  to  the  latter  court  for  further  proceed- 
ings in  accordance  with  the  views  here  expressed. 

Reversed  and  remanded. 
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The  Carterville  Coal  Company 

V. 

A.  Morton  Abbott. 
Opinion  filed  October  16, 1899. 

1.  Mines — liability  of  mine  ottmer  for  violation  of  statute  to  protect 
miners.  The  failure  of  the  owner  and  operator  of  a  coal  mine  em- 
ploying more  than  six  men  to  place  a  hand-rail  along"  the  stairway 
in  the  escapement  shaft,  as  required  by  section  3  of  the  act  on 
mines,  as  amended  in  1889,  (Laws  of  1889,  p.  204,)  renders  such 
owner  or  operator  liable,  under  section  14,  as  amended  in  1887, 
(Laws  of  1887,  p.  235,)  for  an  injury  sustained  by  an  employee  and 
due  to  such  defect,  irrespective  of  the  question  of  contributory 
iieg'ligence,  as  such  statute  was  passed  in  compliance  with  section 
29  of  article  4  of  the  constitution. 

2.  Pleading — wlien  averm^ent  of  due  care  hy  plaintiff  is  surpluso/ge. 
In  an  action  by  a  miner  to  recover  for  personal  injuries  resulting 
from  a  willful  violation  of  the  statutory  duties  prescribed  for  the 
protection  of  miners,  in  obedience  to  a  mandate  of  the  constitu- 
tion, which  fact  is  averred  in  the  declaration,  a  further  averment 
that  the  plaintiff  was  in  the  exercise  of  due  care  is  surplusage  and 
need  not  be  proved. 

Carterville  Coal  Co,  v.  Abbott,  81  IlL  App.  279,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Williamson  county;  the  Hon.  A.  K.  Vickers, 
Judge,  presiding. 

Plaintiff  received  the  injury  sued  for  in  this  case  on 
May  13,  1897,  at  which  time  he  was  in  the  employ  of  the 
defendant,  a  coal  mining  corporation,  as  a  blacksmith, 
and  while  descending"  the  air  or  escapement  shaft  by 
means  of  a  ladder,  fell  from  the  last  platform  to  the 
bottom,  a  distance  of  about  eleven  feet. 

The  two  counts  of  the  declaration  charge  the  defend- 
ant, in  effect,  with  a  willful  failure  to  construct  or  main- 
tain an  escapement  shaft  in  the  manner  provided  for  by 
section  3  of  chapter  93  of  the  statutes  of  Illinois.  The 
second  count  sets  out  that  section  in  totide  verba,  and 
avers  that  the  coal  mine  was  opened  in  1890,  after  the 
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passage  of  the  act  in  force  July  1,  1889;  that  there  was 
provided  and  maintained,  in  addition  to  the  main  hoisting 
shaft,  a  separate  escapement  shaft  from  the  mine  to  the 
surface  of  the  ground,  which  was  used  by  the  defendant 
as  a  second  means  of  ingress  and  egress  by  means  of  a 
system  of  ladders  and  platforms,  which  ladders  and  plat- 
forms were  not  partitioned  off  from  the  main  air-way 
into  said  mine,  and  did  not  have  substantial  hand-rails  or 
safe  means  of  any  kind  to  protect  the  lives  and  persons 
of  the  employees  of  said  mine  while  using  the  said  ladders 
and  platforms;  that  the  defendant  suffered  dirt  to  accu- 
mulate on  the  last  one  of  said  platforms  descending  into 
the  mine,  making  the  same  to  appear  to  one  descending 
therein  as  the  bottom  or  ground  floor  of  said  mine,  but 
which  platform  was  twelve  feet  from  the  bottom  of  said 
mine;  that  the  plaintiff  was  required  to  enter  said  mine 
for  the  purpose  of  fixing  and  repairing  a  pump  therein, 
and  while  so  descending  said  escapement  shaft,  in  the  ex- 
ercise of  due  care  and  caution,  fell  and  sustained  numerous 
injuries.  A  verdict  and  judgment  for  $3500  being  affirmed 
in  the  Appellate  Court,  this  appeal  is  prosecuted. 

It  was  not  contended  but  that  the  defendant  failed  to 
provide  an  escapement  shaft  as  required  by  section  3  of 
chapter  93  of  the  act  in  force  July  1,  1889,  after  the  pas- 
sage of  which  this  mine  was  opened.  The  proof  showed 
that  about  one  hundred  and  twenty-five  men  were  em- 
ployed in  the  mine  at  the  time  of  the  accident,  and  that 
the  escapement  shaft  had  been  in  use  for  six  or  seven 
years  prior  to  the  accident.  The  appellant  contends, 
however,  that  there  is  no  proof  in  the  record  showing  for 
what  length  of  time  preceding  May  13, 1897, — the  date  of 
the  accident, — a  greater  number  of  men  than  six  were 
employed,  and  that  the  statute  does  not  apply  to  a  mine 
which  has  not,  for  a  year  preceding,  been  operating  with 
a  force  of  six  men  or  more.  The  proof  showed  that  at 
times  over  one  hundred  men  had  been  employed  within 
the  mine,  and  the  jury  would  have  been  warranted  from 
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that  fact,  and  the  fact  that  the  mining  company  had  in 
fact  constructed  an  escapement  shaft,  in  concluding  that 
the  number  of  men  employed  by  it  brought  it  within  the 
requirements  of  the  statute.  Independently  of  this,  how- 
ever, the  provision  of  the  statute  is,  as  to  mines  opened 
after  the  passage  of  this  act,  that  one  year's  time  shall 
be  allowed  for  all  shafts  two  hundred  feet  in  depth  or 
less,  time  to  be  reckoned,  In  all  cases,  from  the  date  on 
which  coal  is  first  hoisted  from  the  original  shaft  for 
sale  or  use,  making  it  the  duty  of  the  inspector  to  see 
that  all  the  escapement  shafts  are  begun  in  time  to  secure 
their  completion  within  the  time  specified. 

No  peremptory  instructions  were  asked,  and  the  only 
other  questions  for  consideration  by  this  court  are  those 
based  upon  the  giving  and  refusal  of  instructions. 

The  theory  of  appellant's  defense  on  the  trial  of  this 
case  was,  that  the  plaintiff  was  not  in  the  exercise  of  due 
care  and  caution  for  his  own  safety  at  the  time  of  the 
accident.  This  was  alleged  in  the  declaration,  and  the 
plea  of  the  general  issue  traversed  that  allegation.  Wit- 
nesses for  the  defendant  testified  that  the  plaintiff  ad- 
mitted, shortly  after  the  accident,  that  it  was  partially 
his  own  fault, — that  "it  was  my  own  foolishness,"  De- 
fendant sought  to  prove  by  the  engineer  that  he  asked 
the  plaintiff  and  his  helper  if  they  wished  to  be  let  down 
by  means  of  the  cage  in  the  mine  shaft;  that  he  had  steam 
up  and  was  prepared  to  let  them  down  in  that  manner; 
that  plaintiff  made  no  answer,  and  getting  no  satisfac- 
tion from  him,  he  left;  that  as  the  plaintiff's  duties  re- 
quired him  to  go  into  the  mine  for  different  purposes, 
such  as  shoeing  the  mules,  fixing  the  machinery,  etc. ,  he 
at  all  times  had  the  right  to  command  the  use  of  the  cage 
for  purposes  of  ascent  or  descent. 

Among  the  instructions  given  for  the  plaintiff  to  which 
defendant  excepted  were  the  following: 

7.  'That  if  plaintiff  did  say  he  fell  arfd  was  injured  as 
a  result,  partly,  of  his  own  neglect,  yet  if  the  jury  believe, 
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from  a  preponderance  of  the  evidence,  that  the  plaintiff's 
injury  was  occasioned  by  reason  of  the  willful  failure  of 
defendant  to  partition  off  the  stairway  from  the  main 
air- way  of  the  escapement  shaft  and  provide  substantial 
hand-rails  and  platforms  for  the  same,  and  that  such  in- 
jury would  not  have  occurred  but  for  ,such  willful  failure, 
then  the  verdict  should  be  for  the  plaintiff." 

4.  "That  if  the  jury  believe,  from  a  preponderance  of 
the  evidence,  that  on  the  13th  of  May,  1897,  defendant  was  • 
the  operator  of  said  coal  mine  worked  by  shaft,  which 
had  been  in  operation  for  more  than  a  year  for  hoisting 
coal  for  sale  and  use,  and  there  were  more  than  six  men 
employed  in  such  mine,  and  an  escapement  shaft  had 
been  constructed  in  addition  to  the  hoisting  shaft,  and 
said  mine  was  less  than  one  hundred  feet  in  depth,  but 
defendant  willfully  failed  to  provide  such  escapement 
shaft  with  stairways  partitioned  off  from  the  main  air- 
way, having  substantial  hand-rails  and  platforms,  and 
by  reason  of  such  willful  failure  the  plaintiff,  while  in 
the  employ  of  defendant  in  said  mine,  fell  to  the  bottom 
of  said  shaft  and  was  injured,  the  verdict  should  be  for 
the  plaintiff." 

All  the  instructions  asked  by  the  defendant  were  re- 
fused, to  which  it  excepted.     They  were  as  follows: 

1.  "The  jury  are  instructed  that  an  employer  is  not 
required  to  exercise  any  greater  degree  of  care  for  the 
preservation  and  safety  of  his  employee  than  the  em- 
ployee exercises  on  his  own  behalf,  and  that  all  risk 
knowingly  assumed  by  the  employee  is  incident  to  the 
service  that  he  enters,  and  is  supposed  by  him  to  be  vol- 
untarily assumed,  and  to  form  a  portion  of  the  consider- 
ation for  the  wages  which  he  charges  for  his  services. 

2.  "The  jury  are  further  instructed  that  an  employee 
cannot  recover  damages  for  the  alleged  negligence  or 
carelessness  of  his  employer  unless  he  is  shown  to  have 
been  in  the  exercise  of  due  care  himself  at  the  time  of 
receiving  the  injury  complained  of. 
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3.  "The  jury  are  also  instructed  that  where  an  em- 
ployee is  fully  acquainted  with  the  machinery  and  con- 
struction provided  by  the  employer  and  with  or  about 
which  the  employee  renders  his  services,  and  voluntarily, 
after  possessing  such  knowledge  of  any  imperfection  or 
defect  of  construction  or  appliances  of  the  business  in 
which  he  is  engaged,  remains  in  the  service  of  his  em- 
ployer, he  cannot  recover  damages  for  such  imperfec- 
tions of  construction  or  implements  as  he  was  aware  of 
at  the  time  of  the  alleged  injury. 

4.  "The  jury  are  also  instructed  that  where  an  em- 
ployer fails  to  provide  such  precautions  against  possible 
injury  to  his  employees  as  the  statutes  of  the  State  or  the 
common  law  require  him  to  provide,  still,' if  the  employee 
is  fully  acquainted  with  such  omission  on  the  part  of  the 
employer,  and  voluntarily  exposes  himself,  in  the  render- 
ing of  his  services,  to  the  hazards  consequent  upon  the 
omission  of  the  employer  to  conform  to  the  law,  the  em- 
ployee will  be  presumed  to  have  voluntarily  assumed  the 
risk  to  which  he  was  exposed  and  of  the  existence  of 
which  he  had  such  knowledge,  and  he  cannot  recover  for 
damages  from  such  source. 

5.  "The  jury  are  further  instructed  that  although  it 
may  appear,  from  the  evidence,  that  the  defendant  failed 
to  observe  and  comply  with  the  statutory  requirements 
in  the  construction  of  means  of  access  to  and  from  the 
mine,  yet  this  would  not  excuse  the  plaintiff  from  estab- 
lishing, by  competent  evidence,  that  at  the  time  of  re- 
ceiving the  alleged  injury  he  was  himself  in  the  exercise 
of  due  care  for  his  own  safety. 

6.  "The  jury  are  further  instructed  that  before  a  per- 
son can  recover  on  account  of  negligence  in  the  perform- 
ance of  a  statutory  duty  on  the  part  of  another,  it  must 
appear,  not  only  that  the  injury  complained  of  was  the 
result  of  such  negligence,  but  it  must  also  appear  that 
the  injured  party  was  at  the  time  in  the  exercise  of  due 
care." 
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Clemens  &  Warder,  for  appellant. 
Duncan  &  Rhea,  for  appellee. 

Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

It  was  said  in  the  case  of  Calumet  Iron  and  Steel  Co.  v. 
Martin^  115  111.  358:  "From  the  earliest  reported  case  in 
our  Reports  where  the  question  was  passed  upon,  to  the 
present  time, — a  period  of  more  than  thirty  years, — the 
g'eneral  rule  has  been  declared  and  recognized  in  opin- 
ions announced  from  time  to  time,  that  in  order  to  recover 
for  injuries  from  negligence  it  must  be  alleged  and  proved 
that  the  party  injured  was,  at  the  time  he  was  injured, 
observing  due  or  ordinary  care  for  his  personal  safety," 
and  many  cases  are  cited  of  the  decisions  of  this  court 
prior  to  that  adjudication  sustaining  that  rule.  Since 
that  opinion  was  announced  numerous  cases  have  been 
decided  in  which  the  same  rule  has  been  sustained.  To 
this  rule,  however,  there  is  a  distinct  and  positive  excep- 
tion, growing  out  of  the  provisions  of  section  29  of  article 
4  of  the  constitution  of  this  State,  which  is  as  follows: 
"It  shall  be  the  duty  of  the  General  Assembly  to  pass 
such  laws  as  may  be  necessary  for  the  protection  of  op- 
erative miners,  by  providing  for  ventilation  when  the 
same  may  be  required,  and  the  construction  of  escape- 
ment shafts,  or  such  other  appliances  as  may  secure 
safety  in  all  coal  mines,  and  to  provide  for  the  enforce- 
ment of  said  laws  by  such  penalties  and  punishments  as 
may  be  deemed  proper." 

The  legislation  of  this  State  enacted  for  the  purpose 
of  complying  with  the  above  provision  of  the  constitu- 
tion, provides  for  certain  duties  to  be  performed  by  the 
mine  owner  or  operator  with  reference  to  the  construc- 
tion of  an  escapement  shaft,  ventilation,  bore-holes,  and 
for  operating  hoist- ways  and  the  like,  designed  for  the 
protection  and  safety  of  miners.     By  section  3  of  "An 
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act  providing  for  the  health  and  safety  of  persons  em- 
ployed in  coal  mines,"  in  force  July  1, 1879,  it  is  provided 
that  when  more  than  six  men  are  employed,  escapement 
shafts  are  required  to  be  constructed,  and  "such  escape- 
ment shafts  as  shall  be  equipped  after  the  passage  of 
this  act  shall  be  supplied  with  stairways  partitioned  off 
from  the  main  air-way,  and  having  substantial  hand-rails 
and  platforms,  and  such  stairways  shall  be  at  an  angle 
of  not  greater  than  forty-five  degrees."  Section  14  of  that 
act,  as  amended  and  in  force  July  1,  1887,  is  as  follows: 
"For  any  injury  to  person  or  property  occasioned  by  any 
willful  violations  of  this  act  or  willful  failure  to  comply 
with  any  of  its  provisions,  a  right  of  action  shall  accrue 
to  the  party  injured  for  any  direct  damages  sustained 
thereby;  and  in  case  of  loss  of  life  by  reason  of  such  will- 
ful violation  or  willful  failure,  as  aforesaid,  a  right  of 
action  shall  accrue  to  the  widow  of  the  person  so  killed, 
his  lineal  heirs  or  adopted  children,  or  to  any  other  per- 
son or  persons  who  were  before  such  loss  of  life  dependent 
for  support  on  the  person  or  persons  so  killed,  for  a  like 
recovery  of  damages  for  the  injuries  sustained  by  reason 
of  such  loss  of  life  or  lives,  not  to  exceed  the  sum  of  $5000." 
By  this  latter  section,  for  an  injury  to  person  or  prop- 
erty, or  for  loss  of  life,  occasioned  by  a  willful  violation 
of  any  of  the  provisions  of  the  act  providing  for  the 
health  and  safety  of  persons  employed  in  coal  mines,  the 
operator  is  made  liable  in  damages.  An  enactment  such 
as  this,  which  is  in  force  by  the  mandatory  requirement 
of  the  constitution,  is  of  the  gravest  import  and  of  the 
highest  character,  and  must  necessarily  be  construed  in 
connection  with  the  constitutional  provision  requiring 
the  enactment.  Where  so  large  a  number  of  persons  are 
engaged  in  a  productive  industry  as  in  coal  mining  in  the 
State  of  Illinois,  and  where  the  work  is  of  such  a  char- 
acter that  it  is  recognized  as  being  attended  with  unusual 
hazards  and  dangers,  the  constitution  requires  that  leg- 
islation shall  be  had  for  the  purpose  of  protecting  those 
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thus  engaged  from  the  known  extraordinary  hazards  and 
dangers.  In  the  construction  and  equipment  of  mines, 
therefore,  the  act  requires  the  discharge  of  specific  du- 
ties, so  that  the  utmost  safety  can  be  extended  to  the 
miners.  This  requirement  of  the  constitution  is  sought 
to  be  met  by  this  legislation,  which  directs  the  owner, 
operator  or  manager  to  make  provision  for  the  safety  of 
the  miners  employed  within  the  mine. 

Where  an  owner,  operator  or  manager  so  constructs 
or  equips  his  mine  that  he  knowingly  operates  it  without 
conforming  to  the  provisions  of  this  act,  he  willfully  dis- 
regards its  provisions  and  willfully  disregards  the  safety 
of  miners  employed  therein.  Where  such  owner,  operator 
or  manager  willfully  disregards  a  duty  enjoined  on  him 
by  legislation  of  this  character,  and  places  in  danger  the 
life  and  limbs  of  those  employed  therein,  he  cannot  say 
that  because  one  enters  a  mine  as  a  miner  with  knowl- 
edge that  the  owner  has  failed  to  comply  with  his  duty, 
he  is  guilty  of  contributory  negligence.  Neither  can  it 
be  said  that  by  using  the  means  provided  by  the  owner, 
operator  or  manager  for  entering  the  shaft  the  miner  is 
guilty  of  contributory  'negligence.  Mere  contributory 
negligence  on  the  part  of  a  miner  will  not  defeat  a  right 
of  recovery  where  he  is  injured  by  the  willful  disregard 
of  the  statute,  either  by  an  act  of  omission  or  commis- 
sion, on  the  part  of  the  owner,  operator  or  manager.  To 
hold  that  the  same  principle  as  to  contributory  negli- 
gence should  be  applied  in  case  of  one  who  is  injured  in 
a  mine  because  the  owner,  operator  or  manager  totally 
disregarded  the  statute,  as  in  other  cases  of  negligence, 
is  to  totally  disregard  the  provisions  of  the  constitution, 
which  are  mandatory  in  requiring  the  enactment  of  this 
character  of  legislation,  and  would  destroy  the  effect  of 
the  statute  and  in  no  manner  regard  the  duty  of  protect- 
ing the  life  and  safety  of  miners. 

A  willful  disregard  by  the  employer  of  a  duty  imposed 
is  a  willful  exposure  to  liability  to  injury  of  the  employee, 
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and  is  an  act  of  negligence  of  so  gross  a  character  and 
so  utterly  in  disregard  of  law  that  the  question  of  con- 
tributory negligence,  merely,  has  no  place  in  the  case  as 
relieving  such  owner,  operator  or  manager  from  liability 
for  an  injury  which  has  resulted  solely  from  the  fact  of 
such  negligence.  Under  the  evidence  in  this  record  it  ap- 
pears the  escapement  shaft  was  not  partitioned  off  from 
the  main  air- way,  nor  was  the  stairway  provided  with 
substantial  hand-rails,  nor  was  the  platform  protected 
by  railing.  This  escapement  shaft  is  shown  to  have  been 
used  by  employees  in  entering  into  and  passing  from  the 
mine.  The  duties  of  the  blacksmith  required  him  to  enter 
the  mine  at  various  hours  for  the  purpose  of  discharging 
the  various  duties  incumbent  on  him,  and  he  was  in  the 
habit  of  using,  for  the  purpose  of  entering  or  departing 
from  the  mine,  the  stairway  provided  by  the  defendant 
company.  The  evidence  shows  that  had  the  stairway  and 
platforms  been  protected  by  hand-rails  it  is  utterly  im- 
probable that  the  injury  could  have  resulted  in  the  man- 
ner it  did.  The  neglect  of  the  defendant  to  discharge  its 
duty  in  providing  hand-rails  was  the  cause  from  which 
the  injury  resulted,  and  it  is  not  to  be  excused  by  any 
mere  contributory  negligence  on  the  part  of  the  plaintiff. 
If  one  is  injured  as  a  result  of  some  act  of  negligence 
on  the  part  of  the  mine  owner  other  than  failure  to  com- 
ply with  specific  duties  required  by  the  statute,  then  the 
person  injured  must  have  been  in  the  exercise  of  ordinary 
care  before  he  can  maintain  an  action,  and  must  allege 
and  prove  that  he  was  in  the  exercise  of  such  care.  The 
rule  is  different,  however,  under  this  legislation,  where 
there  is  a  willful  failure  to  comply  with  the  provisions 
of  the  statute,  and  the  right  of  recovery  cannot  depend, 
in  such  case,  on  the  exercise  of  ordinary  care  by  the  per- 
son injured,  nor  can  he  be  precluded  by  mere  contributory 
negligence.  This  legislation  fixes  a  broad  and  distinct 
exception  from  the  -general  rule. 
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It  was  not  error  to  refuse  the  instructions  asked  by 
the  defendant  or  to  give  those  asked  by  the  plaintiff. 

The  principles  here  announced  are  sustained  by  Bart- 
lett  Coal  and  Mining  Co,  v.  Roach^  68  111.  174,  LitcJiJleld  Coal 
Co.  V.  Taylor,  81  id.  590,  and  Catlett  v.  Young,  143  id.  74. 

Even  though  the  declaration  avers  the  plaintiff  was 
in  the  exercise  of  due  care  and  caution,  yet  where  the 
evidence  discloses  the  fact  that  the  injury  resulted  from 
the  willful  violation  of  the  statutory  duties  prescribed 
for  the  protection  of  miners,  and  that  fact  was  averred 
in  the  declaration,  the  simple  averment  of  due  and  ordi- 
nary care  does  not  entail  the  additional  duty  of  proving 
the  same,  and  is  surplusage. 

It  is  clear  the  plaintiff  was  entitled  to  recover,  and 
as  we  find  no  error  in  the  record  the  judgment  of  the 
Appellate  Court  for  the  Fourth  District  is  affirmed. 

Judgment  affirmed. 


Dinah  Meadowcroft  ft  al. 

V, 

Winnebago  County  et  al 
Opinion  JUed  October  16, 1899. 

1.  Statutes— terms  used  in  a  stcUiUe  without  eocplanation  are  given 
their  common  law  meanirig.  Terms  contained  in  a  statute  without 
explanation  as  to  the  sense  in  which  they  are  employed  should  be 
construed  in  accordance  with  their  common  law  significance. 

2.  Aliens — one  cannot  claim  estate  of  a  bastard  if  kinship  is  traced 
through  alien  blood.  One  who  claims  the  estate  of  an  Illegitimate 
intestate  under  clause  5  of  section  2  of  the  Statute  of  Descent,  (Rev. 
Stat.  1874,  p.  418,)  as  next  of  kin  to  the  mother  of  such  intestate, 
is  not  entitled  to  take,  when  compelled  to  trace  kinship  through 
alien  blood.* 

3.  Same — Alien  act  of  1887  applies  to  estates  of  illegitimates.  The  pro- 
visions of  act  of  1887,  (Laws  of  1887,  p.  5,)  in  respect  to  the  right  of 

*The  authorities  on  inheritance  by,  through  or  from  illegitimate 
persons  are  reviewed  in  a  note  to  Groan  v.  Phelps,  (Ky.)  23  L.  R,  A. 
753,  while  those  on  an  alien's  right  to  inherit  are  in  a  note  to  JS^as/on 
V.  Huott,  (Iowa,)  31  L.  R.  A.  177. 
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aliens  to  take  and  hold  real  estate,  are  applicable  to  the  estates 
of  illegitimates  as  well  as  legitimates. 

4.  Same — Alien  act  of  1897  does^  not  affect  prior  vested  rights  by  way  of 
escheat.  The  right  to  trace  heirship  to  the  property  of  an  intestate 
through  alien  ancestors,  conferred  by  section  1  of  the  Alien  act 
of  1897,  (Laws  of  1897,  p.  5,)  is  not  applicable  to  property  the  title 
to  which  had  passed  by  escheat  to  the  State  prior  to  that  act. 

5.  Escheats — act  of  1874  supersedes  all  previous  enactments  on  es- 
cheats and  applies  to  illegitimate  intestates.  All  previous  enactments  in 
relation  to  escheats  were  superseded  by  the  act  of  1874,  (Rev.  Stat. 
1874,  p.  479,)  under  section  1  of  which  the  property  of  illegitimates, 
dying  without  heirs  capable  of  holding  the  same,  escheats  to  the 
county  and  not  to  the  State,  as  is  specified  in  clause  6  of  section  2 
of  the  act  on  descent. 

• 

Appeal  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  Charles  E.  Fuller,  Judge,  presiding. 

S.  H.  Cummins,  for  appellants: 

The  object  of  the  framers  of  the  Statute  of  Descent, 
concerning"  illegitimates,  seems  to  have  been  to  remove 
the  common  law  disability  of  inheritance  by  illegitimates 
through  the  maternal  line.  Bales  v.  Elder,  118  111.  436. 

Legislation  giving  to  illegitimate  children  the  right 
of  succession  is  in  derogation  of  the  common  law  and 
should  be  strictly  construed.  Pratt  v.  Atioood,  108  Mass. 
40;  24  Am.  &  Eng.  Ency.  of  Law,  414. 

A  statute  in  derogation  of  the  common  law,  which  is 
not  clearly  remedial,  should  be  strictly  construed.  Both- 
gerber  v.  Dupuy,  64  111.  451;  Finley  v.  Steele,  23  id.  56. 

The  sixth  clause  of  the  second  section  of  the  Statute 
of  Descent  provides,  with  respect  to  illegitimate  intes- 
tates, that  "when  there  are  no  heirs  or  kindred  the  es- 
tate of  such  person  shall  escheat  to  the  State,  and  not 
otherwise."  That  statute  was  not  repealed  by  the  Stat- 
ute of  Escheats  in  force  July  1,  1874. 

Repeals  by  implication  are  not  favored.  Pavey  v.  UtteVy 
132  111.  489;  Crerar  v.  Williams,  145  id.  625. 

A  general  statute  without  negative  words  will  not  re- 
peal particular  provisions  of  a  former  statute  unless  the 
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two  statutes  are  irreconcilably  inconsistent.  Covington 
V.  East  St,  Louis,  78  111.  548;  Gunnarssohn  v.  Sterling^  92  id. 
569;  Holton  v.  Daily,  106  id.  131. 

A  general  statute  does  not  operate  as  a  repeal  of  a 
former  particular  statute.  Hyde  Park  y.  Cemetery  Ass,  119 
111.  141. 

'  Arthur  H.  Frost,  for  appellee  the  county  of  Win- 
nebago: 

The  common  law  rule  that  one  citizen  cannot  inherit 
from  another  where  kinship  must  be  traced  through  a 
non-resident  alien  cannot  be  rejected  as  repugnant  to 
our  institutions  under  a  statutory  adoption  of  the  com- 
mon law,  so  far  as  applicable.  A  statutory  provision 
that  an  estate  shall  descend  in  equal  parts  to  the  next 
of  kin  does  not  make  the  descent  to  collateral  kindred 
immediate,  so  as  to  avoid  the  effect  of  alienage  of  an- 
cestors through  whom  kindred  is  traced.  Beavan  v.  Went^ 
156  111.  592. 

Wherever  the  statute  does  not  expressly  or  by  neces- 
sary implication  remove  the  common  law  incapacity  the 
common  rule  still  prevails.  Bent  v.  St,  Vrain,  30  Mo.  268; 
Stephenson's  Heirs  v.  Sullivant,  5  Wheat.  260;  Little  v.  Lake^ 
8  Ohio,  290t  Remington  v.  Lewis,  8  B.  Mon.  606. 

There  is  no  distinction  whether  the  alien  ancestors, 
through  whom  the  lineage  must  be  traced,  are  living  or 
dead.  Beavan  v.  Went,  156  111.  592;  Lessees  of  Levy  v.  Mc- 
Garty,  6  Pet.  102. 

No  one  can  acquire  title  to  property  by  descent 
through  an  alien  who  was  himself  incapable  of  holding 
title.  Walker  v.  Ferry  Go,  McArthur,  (D.  C.)  440;  Elden  v. 
Doe,  6  Blackf.  341;  Murray  v.  Kelly,' 27  Ind.  42;  Furenes  v. 
Mickleson,  86  Iowa,  508;  Redpath  v.  Rich,  3  Sandf .  79;  Wright 
V.  M,  E.  Church,  Hoff.  Ch.  202;  Jackson  v.  Greene^  7  Wend. 
333;  McCarty  v.  Marsh,  5  N.  Y.  263;  Jackson  v.  Fitzsimmons^ 
10  Wend.  9;  McDaniel  v.  Richardson^  1  McCord,  187;  Jack- 
son V.  Sanders,  2  Lee,  109. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Richard  Horsefall,  a  naturalized  citizen  of  the  United 
States,  died  intestate  in  Winnebago  county,  Illinois,  Feb- 
ruary 1, 1894,  leaving  no  widow,  child  or  children,  and  no 
descendants  of  a  child  or  children,  seized  in  fee  of  certain 
real  property  in  said  county.  Thereafter  escheat  pro- 
ceedings were  begun  by  the  county  under  the  provisions 
of  chapter  49  of  our  statute,  in  which  the  deceased  was 
found  to  have  left  no  heirs  and  his  property  declared  to 
escheat  to  the  county.  Subsequently,  July  28,  1897,  this 
suit  was  begun  in  the  circuit  court  of  that  county,  on  the 
chancery  side,  under  the  provisions  of  chapter  49,  supra, 
by  certain  persons,  seeking  to  have  the  lands  previously 
forfeited  relinquished  to  them,  as  heirs-at-law.  On  May 
14,  1898,  the  bill  was  amended,  and  the  appellants,  Dinah 
Meadowcroft  and  her  husband,  made  the  sole  complain- 
ants. As.  amended  it  alleged  that  Richard  Horsefall,  the 
intestate,  was  the  illegitimate  son  of  Susan  Horsefall, 
who  was  the  daughter  of  another  Richard  Horsefall,  the 
brother  of  John  and  William  Horsefall;  that  the  brother 
John  was  the  father  of  James  Horsefall,  the  father  of 
Sally  Horsefall- Clegg,  who  was  the  mother  of  the  com- 
plainant Dinah  Meadowcroft,  who  is  the  next  of  kin  of 
the  intestate  and  was  a  naturalized  citizen  of  the  United 
States  at  the  time  of  intestate's  death.  It  also  appears 
from  the  bill  that  he  had  other  relatives  of  the  same 
or  nearer  degree»to  him  than  the  complainant  Dinah' 
Meadowcroft,  but  they  are  now  dead  or  are  aliens  inca- 
pable of  inheriting.  The  answer  of  the  county  denied  the 
allegations  of  the  bill  as  to  relationship,  but  admitted 
the  death,  citizenship,  residence,  seizure  and  intestacy  of 
Richard  Horsefall,  as  alleged,  and  averred  that  if  com- 
plainant Dinah  Meadowcroft  is  related  to  him  she  is  com- 
pelled to  trace  her  kinship  through  alien  ancestors,  and 
for  that  reason  is  not  entitled  to  take  the  estate.  After 
the  introduction  of  a  large  volume  of  evidence  on  the 
question  of  her  kinship  to  deceased,  the  court  decided 
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that  her  claim  of  inheritance  could  not  be  sustained  and 
dismissed  the  bill  at  complainants'  cost.  Frofm  that  de- 
cree this  appeal  is  prosecuted. 

The  principal  contention  of  the  county  on  the  trial 
was,  that  as  complainant  Dinah  Meadowcroft  was  com- 
pelled to  trace  her  kinship  to  the  intestate  through  alien 
blood,  she  is  precluded,  under  the  act  of  1887  in  regard 
to  aliens,  from  inheriting  his  property,  and  the  chancel- 
lor hearing  the  cause  so  held.  The  act,  applied  to  next 
of  kin  of  legitimates  who  must  trace  their  relationship 
to  the  intestate  through  alien  ancestors,  was  before  us 
in  Beavan  v.  Wentf  155  111.  592,  and  we  there  said,  on  the 
authorities  cited  (p.  607):  "We  are  of  the  opinion,  then, 
that  as  the  complainant  is  compelled  to  trace  his  descent 
from  the  intestate  through  non-resident  aliens,  he  is 
barred  and  incapacitated  from  taking  any  interest  in  the 
real  estate  by  inheritance." 

Appellants'  counsel  insist  that  this  case  is  distinguish- 
able from  that,  for  the  reason  that  this  is  not,  as  they 
claim,  a  common  law  inheritance,  but  purely  a  statutory 
one,  there  being  no  common  law  right  of  inheritance  from 
or  through  illegitimates,  except  to  lineal  heirs.  It  is 
therefore  contended  the  common  law  rule  applied  in  the 
Beavan  case  has  no  application.  The  law  of  descent  as  to 
illegitimates,  as  it  existed  at  common  law,  is  certainly 
materially  changed  by  our  statute;  but  the  same  is  true 
as  to  legitimates,  and  no  good  reason  i^  or  can  be  shown 
why  the  common  law  rules,  so  far  as  applicable,  should 
not  be  applied  to  one  as  well  as  the  other.  The  rights 
of  aliens,  under  our  statute  of  1887,  are  not  the  same, 
in  all  respects,  as  they  were  at  common  law,  and  yet 
the  common  law  rule  as  to  tracing  kinship  through  non- 
resident aliens  was  held  applicable  in  the  case  cited. 
Beavan  claimed  under  the  fifth  clause  of  section  1  of 
chapter  39  of  the  statute,  the  language  being,  "then  such 
estate  shall  descend  in  equal  parts  to  the  next  of  kin  of  the 
intestate^  in  equal  degree,  (computing  by  the  rules  of  the 
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civil  law.'O  Complainants  in  this  case  claim  under  the 
fifth  clause  of  section  2  of  chapter  39,  which  is:  "In  case 
there  is  no  heir,  as  above  provided,  the  estate  of  such 
person  shall  descend  to  and  vest  in  the  next  of  kin  to  the 
mother  of  such  intestatCy  according  to  the  rule  of  the  civU 
law."  As  we  understand  the  position  of  counsel  in  this 
case,  it  is  that  the  right  of  Dinah  Meadowcroft  to  take 
the  estate  does  not  depend  upon  any  right  of  her  ances- 
toi:s  to  do  so,  but  she  takes  directly  through  the  intes- 
tate as  next  of  kin  capable  of  inheriting.  The  same 
contention  was  made  in  Beavan  v.  Went,  supra.  It  was 
there  argued,  that  "while  the  right  to  inherit  comes  to 
him  (the  complainant)  mediately  through  some  person 
who  was  an  alien,  the  statute  casts  the  estate  directly 
upon  him."  And  again:  "That  appellant  is  not  allowed 
by  the  laws  of  this  State  to  trace  his  inheritable  blood 
through  alien  ancestors  for  the  purpose  of  taking  title 
to  the  real  estate  mentioned  in  the  bill  by  descent,  we 
submit  is  not  the  law  of  this  State  and  never  has  been, 
and  in  support  of  our  contention  we  refer  to  the  follow- 
ing authorities,"— citing  cases.  The  language  applicable 
to  this  case  (the  fifth  clause,  supra^)  is:  "The  estate  of 
such  person  shall  descend  to  and  vest  in  the  next  of  kin 
of  the  mother,"  etc.  The  words  ^^shall  descend  to  and  vest 
in,'^  are  substantially  the  same  as  in  the  fifth  clause 
of  the  first  paragraph,  and  in  both  the  term  "descent" 
means  "the  title  by  which  one  person,  upon  the  death 
of  another,  acquires  the  real  estate  of  the  latter  as  his 
heir-at-law."  "Heir,  at  common  law:  he  who  is  bom 
or  begotten  in  lawful  wedlock,  and  upon  whom  the  law 
casts  the  estate  in  lands,  tenements  or  hereditaments 
immediately  upon  the  death  of  his  ancestor."  "In  civil 
law:  he  who  succeeds  to  the  rights  and  occupies  the 
place  of  a  deceased  person."    (Bouvier's  Law  Die.) 

"The  term  *heir'  has  a  very  different  signification  at 
common  law  from  what  it  has  in  those  States  and  coun- 
tries which  have  adopted  the  civil  law.    In  the  latter, 
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the  term  applies  to  all  persons  who  are  called  to  the 
succession,  whether  by  the  act  of  the  party  or  by  opera- 
tion of  law.  The  person  who  is  created  universal  suc- 
cessor by  a  will  is  called  the  testamentary  heir,  and  the 
next  of  kin  by  blood  is,  in  cases  of  intestacy,  called  the 
heir-at-law  or  heir  by  intestacy."  1  Brown  on  Civil  Law, 
B44;  Story  on  Conflict  of  Laws,  508. 

In  Carpenter  v.  State,  4  How.  (Miss.)  163,  (34  Am.  Dec. 
116,)  Smith,  J.,  said:  "It  is  a  general  rule  that  where 
terms  used  in  the  common  law  are  contained  in  the  stat- 
ute or  the  constitution,  without  an  explanation  of  the 
sense  in  which  they  are  there  employed,  they  should  re- 
ceive that  construction  which  has  been  affixed  to  them 
by  the  former."  Under  this  rule,  if  the  ordinary' legal 
meaning  is  given  to  the  words  of  our  statute  relating  to 
illegitimates,  the  common  law,  so  far  as'applicable,  must 
become  a  part  of  the  statute. 

It  is  again  urged  that  this  statute  is  in  derogation  of 
the  common  law,  by  which  the  estate  of  an  illegitimate 
escheated  to  the  crown  in  the  event  of  a  failure  of  lineal 
descendants,  and  should  be  strictly  construed.  The  gen- 
eral rule  that  statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed  has  been  repeatedly  recog- 
nized by  this  court,  and  its  application  to  statutes  similar 
to  the  one  under  discussion  by  those  States  recognizing 
that  rule  is  not  doubted.  But  we  are  unable  to  see  where- 
in appellants'  contention  in  this  case  is  thereby  aided. 
No  good  reason  is,  or,  as  we  believe,  can  be,  shown  why 
one  claiming  from  a  relative  cannot  inherit,  if  compelled 
to  trace  his  kinship  through  alien  ancestors,  when  the 
relative  is  legitimate,  but  can  if  he  is  illegitimate.  The 
object  of  the  act  of  1887  is  to  limit  the  power  of  aliens,  or, 
as  construed  in  the  Beavan  case,  those  claiming  through 
aliens,  to  acquire  lands  in  this  State,  and  that  statute, 
with  all  the  rules  of  construction  applicable  thereto, 
should  be  applied  to  the  estates  of  illegitimates  as  well 
as  legitimates. 
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Appellants  also  invoke  the  aid  of  the  later  act  of  1897, 
(Laws  of  1897,  sec.  1,  p.  6,)  to  enable  Dinah  Meadowcroft 
to  trace  her  heirship  to  the  property  of  the  intestate 
through  alien  ancestors.  That  act  provides  that  "no 
person  shall  be  deprived  of  his  right  to  take  title  to  real 
estate  as  heir-at-law,  by  descent  from  aijiy  deceased  per- 
son, because  he  may  be  *  *  *  compelled  to  trace  his 
relationship  to  such  deceased  person  through  one  or  more 
aliens;"  but  we  cannot  see  how  it  can  be  applied  to  this 
case,  the  title  to  the  property  in  question  having  vested 
prior  to  its  taking  effect.  As  already  stated,  the  intes- 
tate died  February  1,  1894.  In  Wallahan  v.  Ingersoll,  117 
111.  123,  we  said:  "When  the  owner  of  property  dies  in- 
testate, without  heirs  capable  of  inheriting  it,  the  title 
thereof  devolves,  by  operation  of  law,  upon  the  State," — 
cit;ing  Crane  v.  Beeder,  21  Mich.  24,  Doto  v.  Ohanlon,  1  N.  J. 
582,  Commonwealth  v.  Eite^  6  Leigh,  588,  and  People  v.  Cultoy^ 
3  Johns.  1.  (See,  also,  sec.  1  of  chap.  49,  supra,)  This 
principle  was  again  recognized  in  Wunderle  v.  Wunderle^ 
144  111.  40,  where  we  said,  "that  for  information  of  title  or 
as  a  means  of  proving  title  by  escheat  it  was  necessary 
that  the  provisions  of  the  statute  concerning  escheats  be 
complied  with."  Therefore,  the  subsequent  act  cannot 
be  held  applicable  here  without  divesting  or  impairing 
vested  rights,  to  hold  which  would  render  the  act  uncon- 
stitutional and  void. 

Appellants  further  contend  that  by  the  Escheat  law 
of  1872  the  estates  of  illegitimates  dying  without  heirs 
or  kindred  escheated  to  the  State,  and  that  the  law 
of  1874,  making  general  provisions  for  escheats  to  go  to 
the  county  in  which  the  greater  portion  is  situated,  did 
not  affect  the  law  in  force  then,  concerning  illegitimates 
dying  without  issue,  etc.  Assuming  this  position  to  be 
sound,  they  contend  the  State  had  a  right  to  pass  the  law 
of  1897,  impairing  its  own  rights.  As  to  the  conclusions 
sought  to  be  thus  drawn,  it  is  sufficient  to  say  that  the 
act  of  1897  does  not  in  anywise  purport  to  divest  the  title 
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to  property,  even  if  the  title  were  held  to  be  in  the  State. 
But  we  are  convinced  that  section  1  of  chapter  49,  enti- 
tled "Escheats,"  (Starr  &  Cur.  Stat.  p.  1058,)  was  intended 
to  supersede  all  previous  enactments  in  relation  to  that 
subject,  and  hence  the  law  now  is  that  the  property  of 
illegitimates  dying  without  heirs  capable  of  holding  the 
same  escheats  to  the  county  and  not  to  the  State.  That 
the  escheat  proceedings  may  have  been  defective  is  im- 
material under  the  views  here  expressed. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


181      612 
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The  Illinois  State  Board  op  Health; 

V, 

The  People  ex  ret.  Millard  F.  Bailey. 

Opinion  filed  October  19,  1899. 

Appeals  and  khrobb— appeal  lies  to  Appellate  Court  if  only  (he  con- 
struction of  a  statute  is  involved.  In  a  case  involving  merely  the  con- 
struction of  a  statute,  but  not  its  validity,  a  writ  of  error  to  reverse 
the  judg-ment  of  the  circuit  court  should  not  be  sued  out  in  the 
Supreme  Court  if  no  other  grounds  of  jurisdiction  exist,  but  an 
appeal  should  be  taken  to  the  Appellate  Court  in  the  first  instance. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  James  Goggin,  Jud^e,  presiding^. 

John  A.  Barnes,  (H.  J.  Hamlin,  of  counsel,)  for  plain- 
tiff in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  a  petition  for  mandamus  brought  by  Millard 
Filmore  Bailey  in  the  circuit  court  of  Cook  county,  against 
the  State  Board  of  Health,  to  compel  the  board  to  issue 
him  a  license  for  the  practice  of  medicine  in  this  State. 
The  defendant  answered  the  petition,  and  on  a  hearing 
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on  the  pleadings  and  evidence  the  court  granted  the  writ. 
To  reverse  the  judgment  of  the  circuit  court  the  State 
Board  of  Health  sued  out  a  writ  of  error  in  this  court. 

Under  the  act  of  June  16,  1887,  (Hurd's  Stat.  1897, 
p.  1073,)  the  State  Board  of  Health  adopted  certain  rules 
under  which  persons  might  be  permitted  to  practice  medi- 
cine in  this  State*  Upon  an  examination  of  the  record 
it  will  appear  that  the  only  questions  presented  are, — 
first,  what  construction  shall  be  placed  on  the  statute 
as  to  the  powers  of  the  board;  and  second,  whether  the 
petitioner  complied  with  the  rules  of  the  board  so  as  to 
entitle  him  to  a  license  to  practice  medicine  in  this  State. 
It  is  therefore  plain  that  this  court  has  no  jurisdiction 
to  entertain  this  writ  of  error;  that  the  writ  should  have 
been  sued  out  in  the  Appellate  pourt.  In  cases  involving 
merely  the  construction  of  a  statute, — not  its  validity, — 
and  none  of  the  other  conditions  existing  necessary  to 
give  the  right  of  appeal  or  writ  of  error  directly  from  the 
trial  court  to  the  Supreme  Court,  the  latter  court  will 
have  no  jurisdiction.  The  appeal  in  such  case  should 
in  the  first  instance  be  taken  to  the  Appellate  Court. 
(Gro88  V.  People  ex  rel,  95  111.  366.)  Since  the  Appellate 
Court  was  created  this  court  has  jurisdiction  in  civil  cases 
in  which  the  validity  of  a  statute  is  involved,  but  where 
the  mere  construction  of  a  statute  arises  the  case  must 
in  the  first  instance  go  to  the  Appellate  Court.  Here  no 
question  is  raised  as  to  the  validity  of  the  statute,  nor 
is  it  claimed  that  it  violates  any  provision  of  the  consti- 
tution. The  plaintiff  in  error  has  therefore  chosen  the 
wrong  tribunal.  If  the  State  board  desires  to  review  the 
judgment  of  the  circuit  court  the  writ  of  error  must  be 
sued  out  from  the  Appellate  Co^rt. 

The  writ  of  error  will  be  dismissed. 

Writ  dismissed. 
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Mary  Saeger 

v. 

William  Bode  et  al. 

Opinion  filed  October  19, 1899. 

1.  Wills— tc^cn  devise  is  subject  to  construction  under  section  IS  of  the 
Conveyance  act.  A  devise  without  words  of  inheritance,  although 
sufficient,  under  section  13  of  the  Conveyance  act,  (Rev.  Stat.  1874, 
p.  275,)  to  invest  the  devisee  with  an  absolute  estate  in  fee,  is  sub- 
ject to  construction  in  connection  with  another  clause  which  may 
reduce  her  interest  to  a  Uf e  estate. 

2.  Same— remaimZcr  may  be  limited  on  Hfe  estate  wUh  power  of  disposal. 
A  remainder  may  be  limited  after  the  termination  of  a  life  estate 
given  to  the  first  taker  with  power  to  sell  and  convey  the  fee. 

3.  Same— a  general  clause  must  give  way  to  a  specific  one,  A  general 
clause  in  a  will  giving  all  the  testator's  estate  to  his  wife  is  lim- 
ited and  restricted  by  a  specific  clause  immediately  following  it, 
which  describes  the  homestead  farm. 

4.  Same — when  subsequent  clause  will  not  reduce  devise  of  fee  to  a  life 
estate.  After  a  devise  of  the  testator's  homestead  f ann  in  fee  to  his 
wife  without  words  of  inheritance,  a  subsequent  clause  expressing 
a  desire  that  his  daughter  have  all  his  estate  not  disposed  of  in  the 
above  bequest  at  the  death  of  the  wife  contemplates  such  portion 
of  the  estate  as  the  testator  did  not  dispose  of,  and  is  insufficient 
to  reduce  the  grant  to  the  widow  to  a  life  estate. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe  county; 
the  Hon.  William  Hartzell,  Judg-e,  presiding. 

This  is  a  bill,  filed  by  the  defendants  in  error,  William 
Bode  and  Frederick  Jobusch,  on  August  24,  1898,  for  the 
partition  of  60.04  acres  of  land  in  Monroe  county,  alleg"- 
ing  that  the  complainants  are  owners  of  an  undivided 
one-third  part  of  the  land,  and  making  defendants  there- 
to the  plaintiff  in  error,  Mary  Saeger,  and  her  brother, 
William  Saeger,  as  the  owners  of  the  other  undivided 
two- thirds  thereof,  and,  also,  making  defendants  thereto 
certain  of  the  defendants  in  error,  holders  of  mortgagi^es 
upon  the  whole  of  the  premises,  and  upon  the  undivided 
one-third  thereof  alleged  to  be  owned  by  the  plaintiff  in 
error,  Mary  Saeger.    The  plaintiff  in  error,  Mary  Saeger, 
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one  of  the  defendants  to  the  bill  in  the  court  below,  filed 
a  general  and  special  demurrer  to  the  bill  after  the  same 
had  been  amended.  The  demurrer  was  overruled,  and 
the  plaintiff  in  error  elected  to  stand  by  her  demurrer. 
And,  thereupon,  the  cause  came  on  for  hearing,  and  the 
court  rendered  a  decree,  finding  that  the  defendants  in 
error.  Bode  and  Jobusch,  complainants  below,'  were  en- 
titled in  fee  to  an  undivided  one-third  of  the  premises; 
that  the  defendant  in  error,  William  Saeger,  and  the 
plaintiff  in  error,  Mary  Saeger,  were  each  entitled  in  fee 
to  an  undivided  one- third  interest  thereof  as  heirs  of 
their  mother,  Charlotte  Saeger.  Commissioners  were  ap- 
pointed, who  made  their  report,  and  a  decree  of  sale  of 
the  premises  was  entered.  ^ 

The  present  writ  of  error  is  sued  out  from  this  court 
for  the  purpose  of  reviewing  the  decree  so  entered  by 
the  circuit  tourt. 

The  bill  alleges  that  one  Moritz  Saeger  died  testate 
on  July  25,  1873,  owning  the  premises  described  in  the 
bill.  His  will,  dated  July  16,  1873,  is  attached  as  an  ex- 
hibit to  the  bill  and  made  a  part  thereof.  In  his  lifetime, 
and  on  January  21,  1871,  Moritz  Saeger  and  his  wife, 
Charlotte  Saeger,  executed  a  mortgage  upon  the  whole 
of  the  premises  to  one  Welsch,  which  mortgage,  by  as- 
signment, afterwards  became  the  property  of  the  defend- 
ant in  error,  Mina  Hoffman,  and  she  and  her  husband, 
Jacob  Hoffman,  were  made  defendants.  The  plaintiff  in 
error,  Mary  Saeger,  claiming  to  be  the  owner  of  an  undi- 
vided one-third  interest  in  the  premises,  executed  a  mort- 
gage upon  such  interest  to  one  Louis  Fauss,  Jr.,  who 
was  made  a  defendant  below,  and  is  one  of  the  defend- 
ants in  error  here. 

The  bill  further  alleges  that  Moritz  Saeger,  by  the 
ninth  clause  of  his  will,  gave  his  wife  Charlotte  Saeger 
all  his  estate,  both  real  and  personal,  and  that  said  Char- 
lotte Saeger,  his  wife  and  devisee,  died  intestate  on  Feb- 
ruary 29,  1896,  seized  in  fee  of  the  land  described  in  the 


Digitized  by 


Google 


516  Saeger  v.  Bode.  [181  IlL 

bill,  and  left,  as  her  children  and  only  heirs-at-law,  Chris- 
tian Muether,  William  Saeger,  and  Mary  Saeger;  and 
that  her  children,  at  her  death,  became  seized  in  fee  in 
equal  shares  as  tenants  in  common  of  the  x>remises  in 
question,  subject  to  the  mortgage,  given  by  Moritz  Saeger, 
and  owned  by  the  defendant  in  error,  Mina  Hoffman. 

The  bill  further  alleges  that  Bode  and  Jobusch,  con- 
stituting the  firm  of  Bode  &  Jobusch,  obtained  a  judg- 
ment against  Christian  Muether,  levied  upon  his  one- third 
interest' in  the  premises,  and  that  on  May  15,  1897,  said 
one-third  interest  was  sold  at  public  sale  by  the  sheriff 
to  the  said  Bode  &  Jobusch;  and  that,  on  August  17, 1898, 
the  sheriff  executed  a  sheriff's  deed  to  Bode  &  Jobusch, 
conveying  the  undivided  one-third  part  of  said  premises, 
alleged  to  have  been  inherited  by  Christian  Muether 
from  his  mother,  Charlotte  Saeger. 

Moritz  or  Maurice  Saeger  provides  in  the  first  clause 
of  his  will,  that  all  his  just  debts  shall  be  paid;  in  the  sec- 
ond, third,  fourth,  fifth,  sixth  and  seventh  clauses  thereof, 
he  gives  the  sum  of  five  dollars  to  each  of  certain  of  his 
sons  and  daughters;  by  the  eighth  clause,  he  gives  to  his 
daughter,  the  plaintiff  in  error,  Mary  Saeger,  the  sum  of 
five  dollars;  and  the  ninth  and  tenth  clauses  of  said  will, 
over  which  the  present  controversy  arises,  are  as  follows: 

''Ninth — I  devise,  give,  and  bequeath  to  my  wife, 
Charlotte  Saeger,  all  my  estate,  both  real  and  personal, 
of  all  kind  and  description  whatsoever  as  her  sole  prop- 
erty forever,  and  known  and  described  as  my  homestead 
farm,  where  I  now  reside,  and  situate  in  Monroe  county 
and  State  of  Illinois. 

''Tenth — My  desire  is  that  my  daughter,  Mary  Saeger, 
have  all  the  estate,  not  disposed  of  in  the  above  bequeath, 
at  the  death  of  my  wife,  Charlotte  Saeger." 

The  will  named  no  person  as  executor  thereof. 

The  special  demurrer  to  the  bill  charges,  that  there 
is  a  variance  between  the  bill  and  the  will  of  Moritz  Sae- 
ger set  out  as  an  exhibit  thereto. 
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The  special  ground  of  demurrer  is  stated  in  the  fol- 
lowing words,  to- wit:  *'The  bill  alleges  that  the  lands 
therein  described  belong  to  the  three  heirs  of  the  mother, 
whereas  the  will  shows  that  all  the  property  not  dis- 
posed of  at  the  mother's  death  is  to  go  and  belong  to  this 
defendant,  Mary  Saeger,  and  no  other  parties  have  any 
interest  in  the  land  whatever  except  the  mortgagees." 

E.  P.  Slate,  (A.  C.  Bollinger,  of  counsel,)  for  plain- 
tiff in  error. 

Joseph  W.  Rickert,  for  defendants  in  error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  material  question  in  this  case  arises  out  of  the 
construction  to  be  given  to  the  ninth  and  tenth  clauses 
of  the  will  of  Moritz  Saeger,  deceased,  and  is  whether 
his  widow,  Charlotte  Saeger,  took  a  fee  simple  title  to 
the  premises  described  in  the  bill,  or  whether  her  interest 
in  said  premises  under  the  will  was  merely  a  life  estate 
with  power  of  disposition  during  her  life.  Though  the 
bill  is  inartistically  drawn  and  somewhat  indefinite  in 
its  terms,  we  infer  from  its  allegations,  that  the  land  de- 
scribed therein  is  the  same  land,  as  that  referred  to  in 
the  ninth  clause  of  the  will  as  the  homestead  farm. 

The  contention  of  the  plaintiff  in  error  is  that  the 
testator,  Moritz  Saeger,  intended  by  his  will  to  give  his 
widow,  Charlotte  Saeger,  the  .right  to  dispose  of  all  the 
testator's  property  during  her  lifetime,  if  she  deemed  it 
necessary  and  proper  to  do  so,  but  that  he  further  in- 
tended, that  whatever  part  of  the  property  willed  to  her 
should  remain  at  her  death  should  go  to  his  daughter, 
Mary  Saeger.  This  construction  of  the  will  assumes, 
that  the  words,  "not  disposed  of,"  in  the  tenth  clause  of 
the  will  refer  to  a  disposition  to  be  made  by  the  widow, 
Charlotte  Saeger,  and,  under  this  view,  that,  if  any  of 
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the  property  mentioned  in  the  ninth  clause  should  remain 
undisposed  of  by  Charlotte  Saeger  at  her  death,  it  should 
go  to  the  daughter,  Mary  Saeger.  If  this  construction 
of  the  will  were  a  correct  one,  it  would  follow  that  Char- 
lotte Saeger  took  a  life  estate  only  with  power  to  dispose 
of  the  property  during  her  life;  and  Mary  Saeger  took 
the  remainder,  subject  to  the  life  estate  of  her  mother, 
and  subject  to  the  power  of  disposition  in  her  mother. 

It  will  be  noticed,  that  the  gift,  which  was  granted  to 
Charlotte  Saeger,  as  contained  in  the  ninth  clause  of  the 
will,  does  not  make  use  of  the, word  "heir,"  or  of  other 
words  of  inheritance.  Therefore,  under  section  13  of  the 
Conveyance  act,  the  ninth  clause  of  the  will,  although 
sufficient  to  invest  the  widow  with  an  absolute  estate  in 
fee,  would  be  subject  to  construction  in  connectiQn  with 
the,  tenth  clause  of  the  will.  If  the  tenth  clause  of  the 
will  shows  an  intention  to  give  the  widow  merely  a  life 
estate,  she  would  be  held  to  have  taken  such  an  estate, 
notwithstanding  the  words  in  the  ninth  clause,  standing 
by  themselves,  may  have  invested  her  with  an  absolute 
estate  in  fee.  (Giles  v.  Anslow,  128  111.  187).  Where  a  life 
estate  is  given  to  the  first  taker  with  power  of  selling 
and  conveying  the  fee,  the  remainder  may  be  limited  af- 
ter the  termination  of  the  life  estate.  {Kaufman  v.  Breck- 
inridgej  117  111.  305).  In  such  case,  the  doctrine,  that, 
where  there  is  a  devise  of  an  unlimited  power  of  dispo- 
sition of  an  estate  in  such  manner  as  the  devisee  may 
think  fit,  a  limitation  over  is  inoperative  and  void  by 
reason  of  its  repugnance  to  the  principal  devise,  has  no 
application.  As  is  said  by  Chancellor  Kent,  (4  Kent's 
Com. — 8th  ed. — p.  603,  marg.  526):  *lf  an  estate  be  given 
to  a  pers6n,  generally  or  indefinitely,  with  a  power  of 
disposition,  it  carries  a  fee,  unless  the  testator  gives  to 
the  first  taker  the  estate  for  life  only,  and  annexes  to  it 
a  power  of  disposition  of  the  reversion.  In  that  case, 
the  express  limitation  for  life  will  control  the  operation 
of  the  power,  and  prevent  it  from  enlarging  the  estate 


Digitized  by 


Google 


Oct  '99.3  Saeger  v.  Bode.  519 

to  a  fee."  {Hamlin  vMnited  States  Express  jOo,  107  111.  443; 
In  re  Estate  of  CasJiman,  134  id.  88;  Henderson  v.  Blackburn, 
104  id.  227;  Skinner  v.  McDowell,  169  id.  365;  Mann  v.  Mar- 
tin, 172  id.  18). 

It  has  been  held,  that,  in  such  cases,  the  use  in  the 
will  of  such  words  as  these,  "in  case  anything  be  left  after 
her  death,"  implies  a  power  of  disposition  by  the  widow 
of  the  whole  property  devised;  (Henderson  v.  Blackburn, 
supra;  In  re  Estate  of  Cashman,  supra;  Skinner  v.  McDoivell, 
supra);  and  we  are  inclined  to  think  that  a  similar  con- 
struction would  be  given  to  the  words,  "not  disposed  of," 
in  the  will  of  Moritz  Saeger,  if  those  words  referred  to  a 
disposition  by  the  widow,  Charlotte  Saeger.  The  more 
natural  construction  of  the  words  in  question,  however, 
is,  that  they  refer  to  the  disposition  of  the  property  by 
the  testator  himself.  The  tenth  clause  of  the  will  is  as 
follows:  "My  desire  is  that  my  daughter,  Mary  Saeger, 
have  all  of  the  property,  not  disposed  of  in  the  above  be- 
queath, at  the  death  of  my  said  wife,  Charlotte  Saeger." 
If  the  words,  "in  the  above  bequeath,"  qualified  the  verb, 
"have,"  and  not  the  words,  "not  disposed  of,"  the  con- 
tention of  the  plaintiff  in  error  would  commend  itself  as 
having  much  force.  Under  that  construction,  the  tenth 
clause  would  read:  "My  desire  is  that  my  daughter, 
Mary  Saeger,  have  all  the  estate  in  the  above  bequeath 
not  disposed  of  at  the  death  of  my  said  wife."  But  this 
construction  involves  the  arbitrary  transposition  of  the 
words  in  the  clause.  The  words,  "in  the  above  bequeath," 
qualify  the  words,  "not  disposed  of,"  and  refer  to  the 
previous  clauses  of  the  will,  including  the  ninth  clawse. 
The  disposition  made  in  the  previous  clauses  was  made 
by  the  testator  himself.  His  intention,  as  expressed  in 
the  tenth  clause,  would  seem  to  have  been  to  give  to  his 
daughter  whatever  estate  he  had  not  already  disposed  of 
in  the  previous  clauses  of  his  will.  This  view  receives 
confirmation  from  the  peculiar  phraseology  used  in  the 
ninth  clause. 
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By  the  ninth  clause  the  testator  devises,  gives,  and 
bequeaths  to  his  wife  "all  my  estate,  both  real  and  per- 
sonal, of  all  kind  and  description  whatsoever  as  her  sole 
property  forever."  If  the  ninth  clause  had  stopped  with 
the  word  "forever,"  there  would  undoubtedly  have  been 
given  to  the  widow  all  the  property  of  the  testator,  but 
the  ninth  clause,  after  the  word  "forever,"  adds  the  fol- 
lowing words:  "and  known  and  described  as  my  home- 
stead farm,  where  I  now  reside,  and  situate  in  Monroe 
county  and  State  of  Illinois."  The  latter  words  evidently 
limit  the  general  devise  of  the  estate,  real  and  personal, 
to  the  homestead  farm,  where  the  testator  then  resided. 
His  intention  evidently  was  to  give  to  his  widow  his 
homestead  farm,  together  with  such  personal  property 
as  was  located  thereon.  The  general  clause,  giving  all 
the  estate  to  the  wife,  is  limited  and  restricted  by  the 
specific  clause  describing  the  homestead  farm.  It  is  a 
familiar  rule  in  the  construction  of  wills,  that  general 
provisions  must  give  way  to  specific  provisions.  {Dicki- 
8071  V.  DicJdson,  138  111.  541). 

Inasmuch,  therefore,  as  the  testator  in  the  ninth  clause 
only  gave  to  his  wife  his  homestead  farm  and  not  all  of 
his  estate,  the  tenth  clause  is  equally  susceptible  of  the 
construction  that  he  intend-ed  only  to  give  to  his  daugh- 
ter, Mary,  such  part  of  his  estate  as  he  had  not  already 
disposed  of  in  the  ninth  clause  and  the  other  clauses  pre- 
ceding it.  It  is  true  that  the  daughter  was  only  to  have 
at  the  death  of  her  mother  such  portion  of  the  estate  as 
the  testator  had  not  disposed  of,  and  it  may  be  uncertain 
where  the  title  of  the  estate  undisposed  of  was.  between 
the  time  of  the  testator's  death  and  the  death  of  his  wife. 
The  will  leaves  it  a  matter  of  question,  whether,  if  there 
was  any  such  undisposed  of  estate,  it  descended  as  in- 
testate estate,  subject  to  the  use  thereof  by  the  widow 
during  her  life,  or  was  otherwise  disposed  of.  But  this 
question  does  not  arise  here.  The  question,  raised  by  the 
demurrer  to  the  bill,  simply  involves  the  title  to  the 
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property  described  in  the  bill,  which,  as  we  understand 
its  allegations  and  the  arguments  of  counsel,  is  the  same 
as  the  homestead  farm  mentioned  in  the  ninth  clause. 

It  is  clear,  that,  as  to  the  homestead  farm,  the  testa- 
tor devised  the  fee  thereof  to  his  wife,  and  there  is  noth- 
ing, in  view  of  what  has  been  said,  in  the  tenth  clause, 
which,  by  construction,  reduces  the  fee,  so  granted,  to  a 
life  estate.  We  are,  therefore,  of  the  opinion  that  the 
circuit  court  decided  correctly  in  holding  that  Charlotte 
Saeger  was  the  owner  of  the  premises  in  question  at  the 
time  of  her  death,  and  that  the  title  thereto  descended 
to  her  three  children. 

Accordingly,  the  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  Village  of  Ridgway  et  ah 


The  County  of  Gallatin  et  al. 
Opinion  filed  October  19 ,  1899. 

1.  Statutes— rcpeate  by  impliccUion  are  not  favored.  Statutes  will 
be  so  construed  as  to  avoid  the  repeal  by  implication  of  one  act 
by  a  subsequent  enactment,  if  such  repeal  can  be  avoided  by  any 
reasonable  hypothesis. 

2.  Same — when  subseqvevU  general  law  does  not  repeal  prior  special  law. 
A  subsequent  general  law  does  not  repeal  a  prior  special  law,  and 
if  the  later  statute  does  not  contain  negative  words  it  will  not 
repeal  the  particular  provisions  of  the  special  law  on  the  same 
subject,  unless  it  is  impossible  that  both  should  be  enforced. 

3.  Election — county  seat  election  may  be  held  under  the  act  of  1872.  An 
election  to  determine  whether  a  county  seat  shall  be  removed  is 
properly  conducted  in  compliance  with  the  provisions  of  the  spe- 
cial act  for  the  removal  of  county  seats,  in  force  July  1, 1872,  (Rev. 
Stat.  1874,  p.  315,)  and  need  not  be  held  under  section  16  of  the 
Ballot  law  of  1891,  (Laws  of  1891,  p.  113,)  as  the  latter  act  does  not 
repeal  the  former. 
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Appeal  from  the  Circuit  Court  of  Gallatin  county; 
the  Hon.  P.  A.  Pearce,  Judge,  presiding. 
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E.  B.  Green,  Theodore  G.  Risley,  George  W.  Pil- 
low, and  W.  S  Phillips,  for  appellants: 

A  proposition  to  remove  a  county  seat  is  a  proposi- 
tion to  vote  upon  a  "public  measure"  by  the  people,  with- 
in the  meaning"  of  section  16  of  the  act  of  June  22,  1891, 
and  must  be  voted  upon  in  the  manner  prescribed  by  that 
act     2  Starr  &  Cur.  Stat.  sec.  16,  p.  1686. 

Since  the  passag^e  of  the  act  of  1891  a  vote  upon  any 
public  measure  must  be  had  in  pursuance  of  section  16  of 
that  act.  The  ballots  must  designate  the  measure  to  be 
voted  on,  and  must  contain  the  words  "Yes"  or  "No,"  and 
the  elector  must  designate  his  vote  by  a  cross  made  op- 
posite the  word  "Yes"  or  "No,"  as  he  may  see  fit  to  vote. 
County  of  Union  v.  Ussery,  147  III.  204. 

Section  119  of  the  act  on  elections  provides:  "The 
judgment  of  the  court,  in  cases  of  contested  election, 
shall  confirm  or  annul  the  election  according  to  the  right 
of  the  matter."    Rev.  Stat.  1874,  p.  466. 

The  power  conferred  by  section  119,  supra,  to  "confirm 
or  annul  the  election,"  is  sufficiently  broad  and  compre- 
hensive to  authorize  a  court  of  chancery  to  determine  the 
legality  of  the  election  and  to  declare  it  illegal  and  void, 

C.  S.  Conger,  George  B.  Parsons,  D.  M.  Kinsall, 
and  Carl  Roedel,  for  appellees: 

The  act  of  1872,  entitled  "An  act  to  provide  for  the 
removal  of  county  seats,"  (1  Starr  &  Cur.  Stat.  p.  1117,)  is 
special  in  its  character,  and  is  intended  to  operate  upon 
a  particular  subject — elections  for  the  removal  of  county 
seats— and  no  other;  but  the  act  of  1891  is  a  general  law 
upon  the  subject  of  elections.  The  principle  is  therefore 
applicable  that  a  subsequent  statute  which  is  general 
does  not,  by  implication,  repeal  a  former  statute  which 
is  particular,  though  inconsistent  with  it.  Buiz  v.  JTerr, 
123  111.  659;  Trausch  v.  (Joujity  of  Cooky  147  id.  534;  Ottawa 
V.  County  of  LaSalle,  12  id.  839;  Rankin  v.  Coivden,  66  III. 
App.  137. 
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The  repealing  clause  of  the  Ballot  law  of  1891,  which 
is,  "all  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed,"  does  not  neces- 
sarily affect  or  modify  the  act  of  1872.  The  two  acts  are 
not  inconsistent.  The  one  applies  only  to  an  election  on 
a  particular  question,  and  the  other  is  made  by  its  very 
terms  to  apply  only  to  elections  for  public  officers,  (2  Starr 
&  Cur.  Stat.  sec.  1,  p.  1681,)  and  is  not  contrary  to  the 
Removal  act. 

Section  1  restricts  the  use  of  an  Australian  ballot  to 
elections  "for  public  officers,"  and  this  restriction  is  in- 
dustriously guarded  in  the  subsequent  sections  of  the 
act.  Where  a  statute  specifies  the  things  to  be  affected 
by  its  provisions  there  is  an  implied  exclusion  of  others. 
Gaddis  v.  Richland  County,  92  111.  124;  Sammis  v.  dark,  13 
id.  544;  Sutherland  on  Stat.  Const,  sec.  327. 

The  repugnance  or  inconsistency  between  the  two 
acts  is  only  apparent  and  not  real,  and  is  not  irreconcil- 
able; and  if  the  two  statutes  are  capable  of  being  so  con- 
strued that  both  may  stand  it  is  the  •duty  of  the  courts 
to  do  so.  Holton  v.  Daly^  106  111.  131;  Munson  v.  Crawford,  65 
id.  185;  Bruce  v.  SchuyMr,  4  Gilm.  221;  Harding  v.  Railroad 
Co.  65  111.  90;  People  v.  Bray  ton,  94  id.  341. 

The  general  expressions  of  one  section  of  an  act  will 
be  restrained  or  limited  by  the  particular  provisions  of 
others,  where  the  manifest  intent  of  the  legislature  re- 
quires it.  Biggs  v.  Clapp,  74  III.  338;  Potter's  Dwarris  on 
Stat.  188;  Oillinwater  v.  Railroad  Co.  13  111.  4. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

On  November  15,  1898,  an  election  was  held  in  the 
county  of  Gallatin  to  determine  whether  the  county  seat 
should  be  removed  from  the  city  of  Shawneetown  to  the 
village  of  Ridgway,  and  resulted  in  a  majority  of  two 
hundred  and  twenty-one  votes  against  such  removal.  The 
village  of  Ridgway  and  certain  residents  of  the  county, 
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who  were  electors  and  tax-payers  therein,  filed  the  bill 
in  this  case  praying  that  the  election  might  be  declared 
illegal  and  void.  The  bill  did  not  charge  anj^  fraud  or 
illegal  voting,  and  the  only  ground  upon  which  complain- 
ants asked  to  have  the  election  set  aside  was,  that  it  was 
held  and  conducted  in  compliance  with  the  provisions  of 
the  special  act  for  the  removal  of  county  seats,  in  force 
July  1,1872,  and  not  in  accordance  with  what  is  commonly 
known  as  the  Ballot  law,  providing  for  the  printing  and 
distribution  of  ballots  at  public  expense.  The  county  of 
Gallatin  and  others  were  made  defendants  and  demurred 
to  the  bill,  and  the  parties  stipulated  that  the  case  should 
be  submitted  to  the  court  upon  the  bill  and  the  demurrer 
filed  thereto,  and  should  be  decided  upon  the  following 
points:  "First,  should  the  election  have  been  held  under 
the. provisions  of  the  law  commonly  called  the  Ballot 
law,  being  *An  act  to  provide  for  the  printing  and  dis- 
tribution of  ballots  at  public  expense,  and  for  the  nomi- 
nation of  candidates  for  public  offices,  to  regulate  the 
manner  of  holding  elections,  and  to  enforce  the  secrecy 
of  the  ballot, '  approved  June  22,  1891,  in  force  July  1, 
1891;  second,  would  a  bill  in  equHy  lie  at  time  of  filing 
the  bill,  based  solely  upon  a  failure  to  comply  with  said 
Ballot  law."  The  court  sustained  the  demurrer  and  the 
complainants  elected  to  stand  by  their  bill,  whereupon 
it  was  dismissed  at  their  cost,  and  this  appeal  followed. 
The  act  of  1872  is  special  in  its  nature  for  the  piupose 
of  regulating  a  particular  class  of  elections— for  the  re- 
moval of  county  seats.  The  people,  in  framing  the  con- 
stitution, considered  that  subject  of  sufficient  importance 
to  make  special  provisions  in  relation  to  it  and  to  provide 
different  qualifications  for  electors  from  those  required  at 
other  elections.  Section  4  of  article  10  of  the  constitution 
provides  that  no  county  seat  shall  be  removed  except  in 
accordance  with  a  vote  in  favor  of  its  removal  in  such 
manner  as  shall  be  provided  by  general  law;  that  no  per- 
son shall  vote  on  such  question  who  has  not  resided  in 
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the  county  six  months  and  the  election  precinct  ninety- 
days  next  preceding:  the  election,  and  that  the  question 
shall  not  be  submitted  tothe  people  oftener  than  once  in 
ten  years.  The  legislature,  being  required  to  provide  by 
a  general  law  for  elections  of  this  character,  passed  the 
act  of  1872,  providing  a  complete  system  for  holding  such 
elections.  The  act  requires  that  they  shall  be  held  on 
the  second  Tuesday  after  the  first  Monday  of  November, 
at  the  usual  place  of  holding  elections,  and  provides  for 
the  petition  and  contest  of  the  same,  the  hearing  by  the 
county  court,  the  appointment  of  resident  legal  voters 
of  the  points  contesting  for  the  location',  as  challengers, 
the  form  of  the  ballot,  the  hours  of  the  election,  the  qual- 
ifications of  voters,  the  form  of  oath  for  the  voter  and 
his  witnesses,  the  canvass  of  the  returns,  the  contest  of 
the  election,  and  all  details  connected  with  the  subject. 
The  Ballot  law  passed  in  1891  does  not  contain  any  ex- 
press repeal  of  the  special  act  of  1872.  There  is  no  direct 
reference  to  it,  or  anything  which  would  constitute  such 
express  repeal.  The  act  of  1891  contains  the  provision 
that  "all  acts  and  parts  of  acts  inconsistent  with  thi«  act 
are  hereby  repealed,"  but  that  adds  nothing  to  the  legal 
effect  of  its  passage.  Without  that  provision  any  previ- 
ous act  inconsistent  with  it  would  be  repealed,  and  such 
a  repeal  constitutes  an  implied  repeal  or  repeal  by  im- 
plication. A  repeal  of  the  act  of  1872  can  only  result  on 
account  of  such  inconsistency  between  the  two  acts  that 
they  cannot  both  stand.  Such  a  repeal  is  not  favored  in 
the  law,  and  a  later  statute  will  never  be  held  to  repeal 
an  earlier  one,  unless  they  cannot  be  reconciled.  It  is 
the  duty  of  the  courts  to  construe  them  so  as  to  avoid 
repeal,  if  such  a  construction  can  be  given,  and  a  statute 
will  never  be  held  to  be  repealed  by  implication  if  it  can 
be  avoided  by  any  reasonable  hypothesis.  {Tovm  of  Ottaiva 
Y,  County  ofLaSalle,  12  111.  339;  Tyson  v.  Fostlethwaite,  13  id. 
727;  People  v.  Brayton,  94  id.  341;  Hunt  Y.Chicago  Horse  and 
Dummy  Railway  Co,  121  id.  638;  Butz  v.  Kerr,  123  id.  659.) 
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It  is  also  the  rule  that  a  subsequent  law  which  is  general 
does  not  abrogate  or  repeal  a  former  one  which  is  special 
and  intended  to  operate  upon  a  particular  subject,  and 
that  if  the  later  statute  does  not  contain  negative  words 
it  will  not  repeal  the  particular  provisions  of  the  special 
law  on  the  same  subject,  unless  it  is  impossible  that  both 
should  be  enforced.  {Covington  y.City  of  East  St.  Louis^  78 
111.  548;  Gunnarasohn  y.City  of  Sterling,  92  id.  569;  City  of 
East  St.  Louis  v.  Maxtvell,  99  id.  439;  Village  of  Hyde  Park  v. 
Cemetery  Ass.  119  id.  141;  Trausch  v.  County  of  Cook,  147  id. 
534.)  Now,  the  act  of  1891  does  contain  negative  words 
as  to  the  use  of  other  ballots  than  those  therein  provided 
for  in  the  case  of  elections  for  public  officers,  but  has  no 
negative  words  applying  to  any  other  class  of  elections. 
Section  1  of  that  act  prohibits  the  use  of  any  other  bal- 
lots at  any  election  for  public  officers,  except  for  trustees 
of  schools,  school  directors,  members  of  boards  of  educa- 
tion and  officers  of  road  districts  in  counties  not  under 
township  organization,  but  the  act  contains  no  negative 
word  or  word  of  prohibition  as  to  the  use  of  other  bal- 
lots at  an  election  where  public  officers  ar^  not  voted 
for,  like  this  election,  where  they  are  not  and  cannot  be 
voted  for. 

Again,  the  Ballot  law  of  1891  specifies  in  said  first 
section  the  kind  of  elections  at  which  the  ballots  there- 
in provided  for  shall  be  used.  Those  arq  the  ones  just 
named,  where  public  officers  are  voted  for.  Elaborate 
provisions  are  made  for  the  nomination  of  candidates  for 
public  offices,  and  for  certificates  of  nomination,  with- 
drawals, vacancies  and  objections,  and  for  the  printing 
and  distribution  of  the  ballots.  The  second  section,  pro- 
viding for  the  expense  of  printing  and  delivering  ballots, 
defines  the  term  "general  election,"  as  used  in  the  act, 
as  applying  to  any  election  held  for  the  choice  of  a  na- 
tional. State,  judicial,  district  or  county  officer.  Section 
15  provides  for  the  printing  of  the  ballots,  as  follows: 
"For  all  elections  to  which  this  act  applies,  the  county 
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clerks,  in  their  respective  counties,  shall  have  charg"e 
of  the  printing  of  the  ballots  for  all  general  elections, 
and  shall  furnish  them  to  the  judges  of  election.  The 
city,  town  or  village  clerk  shall  have  charge  thereof  and 
furnish  them  in  all  city  elections,  and  the  town  clerk  in 
counties  under  township  organization  shall  have  charge 
thereof  and  furnish  the  same  in  all  town  elections  to 
which  this  act  applies."  The  election  to  remove  a  county 
seat  is,  of  course,  neither  a  city  election  nor  a  town  elec- 
tion, and  it  is  not  a  general  election  under  this  act,  be- 
cause not  within  the  definition  contained  in  section  1. 
In  People  v.  Cowden,  160  111.  557,  we  held  that  the  absence 
of  a  provision  in  the  act  of  1891  for  providing  ballots  for 
an  election  to  establish  a  high  school  showed  that  it  was 
the  legislative  intention  that  the  act  should  not  apply  to 
such  an  election.  We  said  (p.  560):  "No  provision,  here 
or  elsewhere  in  the  act,  is  made  for  printing  and  distrib- 
uting ballots  for  school  elections,  and  it  is  therefore  clear 
that  the  legislature,  by  providing,  as  we  have  seen,  for 
the  printing  and  distributing  of  ballots  *for  all  elections 
to  which  this  act  applies,'  manifested  an  intention  that 
the  act  should  not  apply  to  school  elections."  The  bal- 
lots, under  the  act  of  1891,  cannot  be  printed,  furnished 
or  distributed  for  an  election  to  remove  a  county  seat  on 
account  of  the  lack  of  any  provision  in  the  law,  and  what 
was  said  in  the  above  case  has  equal  force  here. 

The  fourteenth  section  of  the  act  fixes  the  place  where 
the  question  shall  be  printed  upon  the  ballot  in  case  a 
constitutional  amendment  or  other  public  measure  is  sub- 
mitted to  a  vote,  and  provides  that  such  place  shall  be 
after  the  list  of  candidates  for  offices.  The  constitution 
does  not  authorize  the  submission  of  a  constitutional 
amendment  except  at  an  election  of  members  of  a  Gen- 
eral Assembly,  and  the  legislature  doubtless  had  in  mind 
the  submission  of  such  amendments  and  other  public 
measures  at  elections  where  there  were  candidates  for 
offices.     The  reliance  of  complainants  is  on  section  16 
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alone,  but  when  read  in  connection  with  the  other  sec- 
tions, it  will  be  seen  that  it  was  intended  to  give  a  form 
for  stating"  the  proposed  measure,  and  the  space  on  the 
margin  and  the  designation  of  the  place  for  marking,  by 
the  words  "yes"  or  **no."  The  act  had  already  provided, 
by  section  14,  where  the  question  should  be  printed,  and 
that  section  gave  the  form  for  putting  the  list  of  candi- 
dates on  the  ballot.  Section  16  was  apparently  designed 
to  furnish  the  same  guide  for  the  constitutional  amend- 
ment or  other  public  measure. 

The  legislature,  in  providing  by  special  law  for  this 
particular  sort  of  an  election,  by  the  act  of  1872  directed 
the  county  court  to  appoint  three  legal  resident  voters 
of  each  locality  contending  for  the  location  to  act  as 
challengers  and  to  sit  with  the  regular  judges  at  the  op- 
posite competing  point,  and  made  careful  provisions  to 
enable  these  challengers  to  be  away  from  their  precincts 
during  the  whole  time  of  the  election  and  yet  to  preserve 
their  right  to  vote.  The  act  applied  to  a  special  subject 
attended  with  great  difficulties  and  strong  temptations, 
exciting  whole  communities  to  fraudulent  practices,  and 
there  was  special  reason  for  the  protection  of  voters  by 
these  challengers  repVesenting  the  contesting  localities. 
In  the  act  of  1891  there  is  no  substitution  for  this  most 
important  right  and  protection,  and  the  legislature  cer- 
tainly did  not  intend  to  destroy  it  where  they  have  not 
expressly  repealed  the  act  or  used  any  negative  words 
showing  an  intention  that  it  should  not  continue  to  be 
in  force. 

In  Cadnty  of  Union  v.  Ussery^  147  111.  204,  the  court  in- 
cluded the  removal  of  county  seats  with  other  elections 
in  illustrating  what  constituted  a  public  measure,  but 
there  was  no  question  in  that  case  whether  such  an  elec- 
tion should  be  conducted  under  the  Ballot  law,  and  ques- 
tions now  involved  in  this  case  were  not  decided  by  it. 
In  that  case  the  question  of  stock  running  at  large  was 
submitted  at  the  general  election  in  Novembier,  1891,  when 
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public  oflScers  were  voted  for,  and  the  election  was  one 
of  those  governed  by  the  Ballot  law. 

Having  determined  that  the  election  was  properly  held 
and  conducted  under  the  law  of  1872,  it  is  unnecessary  to 
notice  the  second  question  submitted  by  the  stipulation. 

The  decree  is  affirmed.  j^^^  affirmed. 


JoHAN  Joseph  Reuter  .     529: 

V.  197_»161 

John  Stuckart  et  al.  V^   ^'^ 

Opinion  filed  October  19, 1899, 

1.  Evidence — deeds  over  thirty  years  old  at  time  of  trial  are  "ancient 
documents,"  Deeds  more  than  thirty  years  old  at  the  date  of  the 
trial  are  "ancient,"  although  less  than  thirty  years  old  at  the  date 
of  the  commencement  of  the  suit. 

2.  SABfE — when  deed  is  admissible  as  "ancierU**  fjoithout  proof  of  its  exe- 
cution. An  instrument  is  admissible  in  evidence  as  an  ancient  deed, 
without  proof  of  its  execution,  when  it  comes  from  the  custody 
of  the  grantee's  wife,  who  held  possession  under  it  for  a  series  of 
years  and  paid  the  taxes  assessed  on  the  property  in  the  grantee's 
name,  and  bears  an  indorsement  showing  the  recording  of  the  deed 
at  a  time  more  than  thirty  years  before  the  trial. 

3.  Same— potocr  of  attorney  in  fact  who  executed  ancient  deed  presumed 
valid.  The  existence  of  a  valid  power  of  attorney  will  be  presumed 
in  favor  of  an  ancient  deed  which  purports  to  be  executed  by  an 
attorney  in  fact.     {Fell  v.  YaunQy  63  111.  106,  distinguished.) 

4.  Adverse  possession — toidow's  possession  under  statutory  rights  is 
not  adverse  to  heirs.  Possession  of  a  dwelling  house  and  land  by  a 
widow  under  her  statutory  right  is  not  adverse  to  the  heirs. 

5.  Husband  and  wipe — husband  acquires  no  interest  in  wife's  land 
from  merefa^ct  of  working  thereon.  In  view  of  section  8  of  the  act  on 
husband  and  wife,  (Rev.  Stat.  1874,  p.  576,)  declaring  that  neither 
a  husband  nor  wife  is  entitled  to  receive  compensation  for  services 
rendered  in  the  management  of  the  other's  property,  a  husband 
acquires  no  interest  in  the  land  of  his  wife  from  the  fact  that  he 
has  performed  labor  upon  it. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

181-84 
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The  original  bill  in  this  case  was  filed  by  the  appel- 
lant, Johan  Joseph  Reuter,  on  October  21, 1897;  and,  a 
demurrer  thereto  having  been  sustained,  an  amended  bill 
was  filed  on  December  20,  1897,  by  the  appellant  against 
John  Stuckart,  Susan  Foreman,  Frank  Stuckart,  Joseph 
Stuckart  and  Henry  Stuckart,  praying  for  a  setting  off 
and  assignment  to  the  complainant  in  the  bill  of  dower 
and  homestead  in  the  premises  therein  named,  and  for 
a  partition  of  said  premises  according  to  the  respective 
rights  of  all  the  parties,  and  for  an  injunction  against 
the  defendants,  restraining  them  from  prosecuting  a  for- 
cible entry  and  detainer  suit  theretofore  brought  against 
the  complainant,  and  from  interfering  with  his  possession 
of  the  premises,  and  for  other  and  further  relief. 

To  part  of  the  amended  bill  the  defendants  below  filed 
a  plea,  and  an  answer  to  the  residue  of  the  bill.  The 
court  held  the  plea  and  answer  to  be  sufficient  in  form, 
and  leave  was  given  to  the  defendants  to  file  a  cross-bill. 
Thereupon  Henry  Stuckart  and  his  wife,  Tillie  Stuckart, 
and  Susan  Foreman  and  her  husband.  Christian  Foreman, 
filed  a  cross-bill  against  the  said  Johan  Joseph  Reuter, 
John  Stuckart  and  Susan  Stuckart,  his  wife,  Frank  Stuck- 
art and  Emma  Stuckart,  his  wife,  and  Joseph  Stuckart 
and  Maggie  Stuckart,  his  wife,  praying  in  said  cross-bill 
for  a  partition  of  the  premises.  Johan  Joseph  Reuter  filed 
a  separate  answer  to  said  cross-bill;  and  all  the  other  de- 
fendants, except  Johan  Joseph  Reuter,  filed  their  joint 
and  several  answers.  Replications  were  filed  to  the  an- 
swers. The  cause  having  come  on  for  hearing,  the  court 
rendered  a  decree  in  favor  of  complainants  in  the  cross- 
bill, and  dismissed  the  amended  bill  of  appellant.  The 
present  appeal  is  prosecuted  from  the  decree  so  entered. 

The  amended  bill  alleges,  that  Johan  Joseph  Reuter, 
a  resident  of  Chicago,  married  Anna  Maria  Stuckart  on 
September  24,  1878,  and  lived  with  her,  as  her  husband, 
from  that  time  to  the  date  of  her  death,  on  the  premises 
described  in  the  bill,  to-wit,  lots  35  and  36  in  block  4  in 
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Brown's  addition  to  Chicago;  that,  at  the  time  of  said 
marriage,  Anna  Maria  Stuckart  was  in  possession  of  said 
real  estate,  and  had  been  in  possession  thereof  at  least 
two  years  prior  to  said  marriage,  and  remained  in  pos- 
session thereof  up  to  February  3,  1897,  when  she  died; 
that  she  was  in  the  open,  continuous  and  adverse  posses- 
sion of  said  premises,  as  the  owner  thereof,  for  more  than 
twenty  years  prior  to  her  death;  and  that  appellant  was 
informed  by  said  Anna  Maria  Stuckart,  when  he  married 
her,  that  she  was  the  sole  owner  of  said  premises,  and 
believed  that  she  was  such  owner  when  he  married  her, 
and  thereafter  up  to  the  time  of  her  death.  The  bill  then 
alleges  the  making  of  certain  improvements  upon  the 
premises,  to  the  making  of  which  the  complainant  con- 
tributed money  and  labor.  The  bill  further  allegdfe  that 
the  complainant  and  his  wife  lived  upon  said  lots  contin- 
uously as  husband  and  wife,  from  the  marriage  up  to  her 
death,  and  occupied  the  same  as  a  residence  and  home- 
stead, and  that  complainant  has  continued  to  occupy  the 
same  since  his  wife's  death  continuously  as  a  homestead 
up  to  the  present  time,  and  that  since  his  marriage  com- 
plainant has  paid  the  taxes  upon  the  property  and  insur- 
ance upon  the  buildings  thereon.  The  bill  further  alleges, 
that  Anna  Maria  Reuter  left  her  surviving  at  her  death 
her  husband,  the  complainant,  Johan  Joseph  Reuter,  and 
five  children,  to-wit,  her  daughter  Susan  Foreman,  wife 
of  Christian  Foreman,  and  her  four  sons,  John  Stuckart, 
married  to  Susan  Stuckart,  Henry  Stuckart,  married  to 
Tillie  Stuckart,  Frank  Stuckart  and  Joseph  Stuckart, 
the  said  five  children  being  her  only  heirs.  The  bill  al- 
leges further,  that  said  five  children  above  named  claim 
some  interest  in  the  premises  as  heirs  and  next  of  kin 
of  Nicholas  Stuckart,  and  that  Nicholas  Stuckart  at  the 
time  of  his  death,  which  occurred  about  September,  1876, 
was  the  husband  of  the  said  Anna  Maria  Stuckart,  who 
subsequently  became  the  wife  of  complainant;  that  the 
records  of  Cook  county,  showing  the  title  to  the  above 
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premises  prior  to  October  6  and  7,  1871,  were  destroyed 
by  fire  at  that  time;  that  appellant  has  no  means  of  as- 
certaining" in  whose  name  the  title  to  said  premises  stood 
at  the  time  of  his  marriage;  that  none  of  the  alleged  heirs 
of  said  Nicholas  Stuckart  have  made  claim  to  any  part 
of  said  premises  from  the  time  of  the  death  of  Nicholas 
Stuckart  up  to  the  time  of  the  death  of  Anna  Maria  Reu- 
ter; that  they  are  estopped  from  claiming  any  interest 
in  said  premises  through  neglect;  that  in  April,  1897, 
said  defendants  or  some  of  them  commenced  a  forcible 
entry  and  detainer  suit  against  complainant  to  recover 
possession  of  said  premises  and  obtained  judgment  there- 
in, from  which  appellant  appe3.1ed  to  the  circuit  court  of 
Cook  county  where  said  appeal  is  still  pending;  that  the 
said  John  Stuckart  for  the  rest  of  the  heirs  has  com- 
menced other  forcible  detainer  suits  for  the  possession 
of  the  said  premises  against  appellant;  that  appellant  is 
seventy-six  years  of  age  and  feeble  in  health;  that  said 
heirs  have  taken  possession  of  a  portion  of  said  prem- 
ises, and  collected  rents,  and  ordered  the  tenants  not  to 
pay  complainant  their  rents,  and  have  ordered  complain- 
ant to  remove  from  said  premises;  and  that  said  sons  and 
daughter  of  said  Anna  Maria  Reuter  have  refused  to  set 
off  to  appellant  his  homestead  and  dower. 
>  The  plea  and  answer  of  the  defendants  set  up  that 
from  1868  to  December  29,  1874,  Nicholas  Stuckart,  alias 
Stockhardt,  was  the  owner  of  said  premises;  that  at  his 
death  he  left  the  widow  and  children  already  named,  as 
his  only  heirs-at-law;  that  Nicholas  Stuckart  died  intes- 
tate; that  his  title  to  said  premises  was  derived  from 
a  special  warranty  deed  dated  April  4,  1868,  executed  to 
him  by  Isaac  Buchanan  and  Agnes  Buchanan,  his  wife; 
that  the  widow  of  Nicholas  Stuckart  died  on  February  3, 
1897,  and  that  defendants,, who  are  the  appellees  herein, 
are  now  the  sole  owners  in  fee  of  said  premises;  that 
Anna  Maria  Reuter  had  no  other  interest  therein  except 
her  homestead  and  dower  right. 
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The  answer  denies  that  appellant  ever  paid  any  money 
towards  building  any  improvements  on  the  premises,  or 
ever  paid  any  taxes  or  special  assessments  on  the  same. 
The  answer  avers  that  the  taxes  were  paid  by  Anna 
Maria  Renter.  The  answer  admits  that  some  work  was 
done  by  the  appellant  on  improvements  constructed  on 
the  premises;  that  he  was  not  able  to  perform  much  work, 
and  all  the  money  and  nearly  all  the  labor  expended 
on  said  improvements  were  furnished  by  the  defendants; 
that  appellant  knew  that  the  title  to  the  premises  was 
vested  jn  the  defendants  subject  to  the  widow's  dower 
and  homestead;  that,  when  she  died,  appellant  took  pos- 
session of  all  her  money  and  personal  property,  the  money 
amounting  to  $799.50.  The  answer  denies  that  Anna  Ma- 
ria Renter  had  any  estate  of  inheritance  in  the  property, 
or  that  she  and  appellant  have  had  possession  of  the 
same  adversely  to  the  defendants.  The  answer  alleges 
that  defendants  were  for  many  years  infants,  and  lived 
with  their  mother  and  step-father  harmoniously. 

The  cross-bill,  after  setting  up  the  same  allegations 
as  those  of  the  answer  to  the  amended  bill  as  above  set 
forth,  alleges  that  Nicholas  Stuckart,  the  father  of  cross- 
complainants  and  of  other  parties  who  are  defendants 
thereto,  died  on  December  29,  1874,  owning  the  premises 
in  question,  and  leaving  his  widow  and  heirs  as  above 
stated.  The  cross-bill  then  states  that  the  said  children 
of  Nicholas  Stuckart  became  seized  in  fee  of  said  premises 
as  his  heirs,  and  owned,  each  of  them,  an  undivided  one- 
fifth  part  thereof,  subject  to  tne  dower  of  their  mother, 
Anna  Mafia  Stuckart;  that  such  dower  was  never  set 
apart  to  the  widow,  but  it  was  understood  between  her 
and  her  children  that  she  should  be  allowed  a  permanent 
home  and  the  use  and  occupation  of  a  portion  of  the  prem- 
ises, and  the  income  thereof,  during  the  remainder  of  her 
life,  upon  condition  that  she  pay  all  the  taxes  and  assess- 
ments thereon,  and  make  all  necessary  improvements, 
and  keep  the  premises  in  good  repair;  that  Anna  Maria 
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Stuckart,  afterwards  Reuter,  with  her  children,  or  certain 
of  them,  occupied  said  premises  during  her  lifetime;  that 
she  received  all  the  rents',  issues  and  profits  arising  there- 
from, or  from  her  portion  thereof,  and  retained  the  same 
to  her  own  use  as  long  as  she  lived;  that  said  heirs  con- 
tributed their  money,  work  and  labor  towards  paying  the 
taxes,  and  improving  the  premises,  and  keeping  the  same 
in  repair;  that  said  compjainant  has  no  interest  therein. 
The  cross-bill  then  prays  for  a  partition  as  above  stated. 

The  answer  of  the  appellant  to  the  cross-bill  denies 
that  Nicholas  Stuckart  was  the  owner  of  said  premises 
in  his  lifetime  or  at  his  death,  or  that,  b}^  his  death,  the 
parties  above  named  as  his  children  and  heirs  became 
the  owners  in  fee  as  tenants  in  common  by  descent  from 
him  of  said  premises.  The  answer  to  the  cross-bill  de- 
nies, that  said  heirs  own  each  an  undivided  one-fifth  of 
said  premises,  and  denies  that  any  such  agreement  be- 
tween the  widow  and  heirs,  as  is  set  up  in  the  cross-bill, 
was  made,  and  denies  that  the  cross-complainants  are 
entitled  to  a  partition. 

The  decree  finds  that  Nicholas  Stuckart  was  the  owner 
in  fee  of  said  premises  at  the  time  of  his  death;  that  he 
died  intestate  on  December  29,  1874,  leaving  his  widow 
and  children  above  named  as  his  only  heirs-at-law;  that 
said  widow,  subsequently  married  to  appellant,  died  on 
February  3,  1897;  that  the  allegations  in  the  cross-bill 
are  true,  and  that  partition  ought  to  be  made  as  therein 
prayed;  that  said  children  above  named  of  said  Nicholas 
Stuckart  are  each  entitled  to  one-fifth  of  said  premises. 
The  decree  then  directs  that  a  division  and  partition  of 
said  premises  be  made,  and  that  commissioners  be  ap- 
pointed for  that  purpose. 

Arnd  &  Arnd,  (Franklin  B.  Hussey,  of  counsel,) 
for  appellant: 

Possession,  open,  visible,  actual  and  continuous,  for 
twenty  years  or  more,  and  with  claim  of  title  against  the 
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•world,  constitutes  absolute  title.  Bauer  v.  Gottmanhausen, 
65  111.  499;  Tumey  v.  Chamberlain,  15  id.  271;  Carmody  v. 
Railroad  Co.  Ill  id.  69;  Schoonmaker  v.  Doolittle,  118  id.  605; 
Lavalle  v.  Strohle,  89  id.  370. 

A  husband,  upon  the  death  of  his  wife,  is  by  law  en- 
titled to  dower  in  all  her  real  estate,  (Hurd's  Stat.  1897, 
chap.  41,  sec.  1,)  and  also  to  homestead  in  such  part  as 
is  occupied  byjiim  as  a  residence.   Ibid.  chap.  52,  sec.  1. 

Deeds  more  than  thirty  years  old,  executed  by  an  at- 
torney in  fact,  require  proof  of  authority  of  attorney  to 
execute  before  they  are  admissible  in  evidence.  Tolman 
V.  Emerson,  4  Pick.  160;  Fell  v.  Young,  63  111.  106;  2  Phil- 
lips on  Evidence,  396,  note. 

An  ancient  deed,  to  be  admissible  in  evidence,  must 
be  accompanied  by  proof  of  enjoyment  or  possession,  or 
by  other  satisfactory  proof  of  its  genuineness.  Greenleaf 
on  Evidence,  (15th  ed.)  209,  note  1;  Bucklen  v.  Hasterlik,  51 
111.  App.  141;  155  111.  423;  Smith  v.  Rankin,  20  id.  14. 

Pacts  and  circumstances  establishing  the  age  of  an 
ancient  document  as  thirty  years  or  more  are  necessary 
to  its  admissibility  in  evidence.  It  is  not  enough  that 
the  instrument  purports  to  be  ancient.  2  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  p.  330,  sec.  d,  and  cases  cited. 

A  deed  thirty  years  old  is  no  evidence  that  the  gran- 
tor had  title  to  the  property  mentioned  in  the  deed.  Un- 
less the  grantor  ha,s  title,  a  deed  from  him  only  passes 
semblance  or  color  of  title.  Brooks  v.  Bruyn,  35  111.  393. 

J.  J.  Hubbard,  (Samuel  Clark,  of  counsel,)  for  ap- 
pellees: 

Adverse  possession  must  be  actual,  visible,  exclusive, 
open  and  notorious,  and  retained  under  claim  of  title  in- 
consistent with  that  of  the  true  owner.  Turney  v.  Cham- 
berlain, 15  111.  271;  Riggs  v.  Cook,  4  Gilm.  336;  McLain  v. 
Kellogg,  17  111.  498;  Jackson  v.  Bemer,  48  id.  203;  Ambrose  v. 
Raley,  58  id.  271;  Downing  v.  Mayes,  153  id.  334;  Oosselin 
v.  Smith,  154  id.  74;  Railway  Co.  v.  Qalt,  133  id.  671. 
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'  An  ancient  deed,  from  proper  custody,  is  admissible 
in  evidence  without  proof  of  authenticity.  1  Am.  &  Engf. 
Ency.  of  Law,  (1st  ed.)  565;  1  Greenleaf  on  Evidence, 
(14th  ed.)  192. 

The  existence  of  a  valid  power  of  attorney  will  be  pre- 
sumed in  favor  of  an  ancient  deed  purported  to  be  exe- 
cuted by  an  attorney.  Storey  v.  Flanagan,  57  Tex.  649;  Doe 
V.  Phelps,  9  Johns.  169;  Doe  v.  Campbell,  10  id.  475;  1  Am.  & 
Eng.  Ency.  of  Law,  (1st  ed.)  556;  Johnson  v.  Timons,  50 
Tex.  521. 

A  husband  cannot  recover  for  services  rendered  to  his 

wife.  Starr  &  Cur.  Stat.  chap.  68,  par.  8. 

• 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  appellant  in  this  case  claims  dower  and  home- 
stead in  the  premises  in  controversy  as  the  husband  of 
the  deceased  Anna  Maria  Reuter,  upon  the  alleged  ground 
that  she  was  the  owner  of  said  premises  when  she  died  on 
February  3,  1897,  by  reason  of  having  been  in  possession 
thereof  for  more  than  twenty  years  preceding  her  death. 
Appellant  does  not  deny,  that  the  appellees,  who  are 
the  children  of  his  deceased  wife,  are  the  owners  of  the 
premises  in  question,  but  he  claims  that  they  own  the 
premises  as  heirs  of  their  deceased  mother,  subject  to  his 
alleged  right  of  homestead  and  dower  therein;  and  his 
contention  is,  that  his  deceased  wife  acquired  the  own- 
ership by  rezi^son  of  an  adverse  and  undisputed  possession 
of  the  premises  for  more  than  twenty  years.  On  the  con- 
trary, the  appellees  claim  that  they  are  the  owners  of 
the  premises  as  heirs  of  their  deceased  father,  Nicholas 
Stuckart,  or  Stockhardt;  that,  their  father  having  been 
the  owner  in  fee  of  the  premises  when  he  died,  their 
mother  had  no  other  interest  therein  than  her  right  of 
homestead  and  dower;  that  her  possession  after  the  death 
of  their  father  was  not,  and  could  not  be,  adverse  to  them, 
and  that,  at  her  death,  she  having  had  nothing  more  than 
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a  mere  life  estate,  the  appellant,  her  second  husband,  had 
no  interest  whatever  in  the  premises,  either  of  dower  or 
homestead  or  otherwise.    (Hertz  v.  Buchmann^  177  111.  553). 

In  order  to  show  title  in  their  deceased  father,  Nicho- 
las Stuckart,  the  appellees  introduced  in  evidence  an . 
original  deed,  dated  April  4,  1868,  executed  by  Isaac  Bu- 
chanan and  Agnes,  his  wife,  of  Hamilton,  Canada,  as 
party  of  the  first  part,  to  Nicholas  Stockhardt  of  Chicago, 
as  party  of  the  second  part,  conveying  said  lots  35  and 
36.  This  deed  upon  its  face  named  Isaac  Buchanan  and 
his  wife  as  the  grantors,  but  the  deed  was  signed  by  Isaac 
Buchanan  by  Robert  Reid,  his  attorney  in  fact,  and  by 
Agnes  Buchanan  by  Robert  Reid,  her  attorney  in  fact 
The  deed  was  acknowledged  on  the  day  of  its  date  be- 
fore a  notary  public  in  Chicago,  who  certified  that  Robert 
Reid  was  personally  known  to  him  as  the  real  person, 
whose  name  was  subscribed  to  the  deed  as  having  exe- 
cuted the  same  as  the  attorney  in  fact  for  Isaac  Buchanan 
and  Agnes  his  wife,  and  that  said  Reid,  as  such  attorney, 
appeared  before  him  in  person,  and  acknowledged  that 
he,  as  such  attorney  in  fact,  signed,  sealed  and  delivered 
said  deed  as  the  free  and  voluntary  act  of  said  Isaac  Bu- 
chanan and  Agnes  Buchanan,  and  for  the  uses  and  pur- 
poses therein  set  forth.  Upon  the  back  of  the  deed  is 
endorsed  a  certificate  of  William  L.  Church,  recorder  of 
Cook  county,  Illinois,  that  the  deed  was  recorded  in  his 
office  on  April  4,  1868,  in  book  439  of  deeds  at  page  543. 

When  this  deed  was  introduced  in  evidence  upon  the 
trial  of  the  cause,  it  was  more  than  thirty  years  old,  and 
must,  therefore,  be  regarded  as  an  ancient  deed.  It  is 
true  that,  when  the  original  bill  in  this  case  was  filed  on 
October  21,  1897,  the  deed  was  not  thirty  years  old,  but 
the  rule  is  that  documents  more  than  thirty  years  old  at 
the  date  of  the  trial  are  "ancient,"  although  less  than 
thirty  years  old  at  the  date  of  the  commencement  of  the 
suit.  {Gardner  v.  Orannlss,  57  Ga.  539;  Bass  v.  Sevier,  58 
Tex.  567;  1  Am.  &  Eng.  Ency.  of  Law,  p.  565,  note  1).    In 
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Applegate  v.  Lexington,  117  U.  S.  255,  the  Supreme  CJourt 
of  the  United  States  say:  "The  rule  is  that  an  ancient 
deed  may  be  admitted  in  evidence,  without  direct  proof 
of  its  execution,  if  it  appears  to  be  of  the  age  of  at  least 
.  thirty  years,  when  it  is  found  in  proper  custody,  and 
either  possession  under  it  is  shown,  or  some  other  cor- 
roborative evidence  of  its  authenticity,  freeing  it  from 
all  just  grounds  of  suspicion." 

In  Whitman  v.  Heneberry,  73  111.  109,  we  held  that  deeds 
more  than  thirty  years  old  are  ancient  deeds,  and  may 
be  admitted  in  evidence  without  proof  of  execution,  but 
that,  before  they  can  be  so  admitted,  it  must  appear  that 
the  instrument  comes  from  such  custody  as  to  show  a 
reasonable  presumption  of  its  genuineness,  and  that  facts 
^nd  circumstances  must  be  proven,  which  will  establish 
the  fact  that  the  instrument  has  been  in  existence  the 
length  of  time  indicated  by  its  date.  Some  of  the  au- 
thorities differ  as  to  whether  it  is  necessary  to  show  that 
possession  was  taken  under  the  deed.  It  seems  to  be 
settled,  however,  by  the  weight  of  authority,  that  such 
possession,  if  necessary  to  be  shown,  need  not  be  for  the 
full  period  of  thirty  years,  but  may  be  for  a  less  period 
if  there  are  other  circumstances  tending  to  show  the 
genuineness  of  the  instrument.  In  Whitman  v.  Heneberry, 
supra,  it  was  said,  that  endorsements  or  memoranda  upon 
the  deed,  when  tli^y  are  of  such  character  as  to  satisfy 
a  cautious  and  discriminating  mind  that  they  would  not 
be  there  if  the  paper  were  a  forgery,  have  been  consid- 
ered as  circumstances  indicating  that  the  deed  is  genuine. 
It  was  there  said  that,  if  the  deed  has  been  on  record  for 
over  thirty  years,  that  circumstance  is  a  strong  fact  in 
favor  of  its  genuineness.  Greenleaf  in  his  work  on  Evi- 
dence says,  that  an  ancient  deed,  that  is  to  say,  one  more 
than  thirty  years  old,  is  presumed  to  be  genuine  without 
express  proof  of  its  execution,  if  it  is  found  in  the  proper 
custody,  and  is  free  from  just  grounds  of  suspicion,  and 
is  corroborated  by  evidence  of  ancient  or  modem  corre- 
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sponding"  enjoyment,  or  by  other  equivalent  or  explana- 
tory proof.  In  such  case,  the  witnesses  to  the  deed  are 
presumed  to  be  dead,  and  the  deed  is  presumed  to  have 
constituted  a  part  of  the  actual  transfer  of  the  property 
mentioned  in  it.  (1  Greenleaf  on  Evidence, — 15th  ed. — 
sees.  21, 144). 

In  the  case  at  bar,  the  deed  introduced  was  found  in 
the  drawer  of  an  old  bureau  of  his  wife  in  a  house  upon 
the  lots  in  question  by  the  appellant  himself,  and  taken 
therefrom  and  delivered  to  John  Stuckart,  one  of  the 
appellees  and  a  son  of  the  deceased,  Nicholas  Stuckart, 
after  the  death  of  Anna  Maria  Reuter,  appellant's  wife. 
Appellant  himself  says,  that  the  deed  had  been  in  the 
place  where  it  was  found,  and  in  the  custody  of  his  de- 
ceased wife,  for  more  than  twenty  years,  or  from  the  time 
of  their  marriagfe  up  to  the  day  of  her  death.  Anna  Maria 
Reuter,  who  had  been  the  wife  of  Nicholas  Stuckart,  was 
married  to  the  appellant  on  September  24,  1878,  and  had 
been  in  possession  of  these -premises  at  least  two  years 
before  said  marriage.  Counsel  for  appellant  say  in  their 
brief,  that  she  had  lived  on  the  premises  in  question  for 
some  years  prior  to  her  former  husband's  death.  She  was 
in  possession  of  the  premises,  therefore,  under  the  deed 
in.  question  for  more  than  twenty-nine  years  before  her 
death.  The  endorsement  on. the  back  of  the  deed  shows, 
that  it  was  recorded  on  April  4,  1868,  more  than  twenty- 
nine  years  before  her  death,  and  more  than  thirty  years 
before  the  trial  of  the  present  suit  in  the  court  below. 
(Quinn  v.  Eagleston,  108  111.  248). 

In  addition  to  this,  the  evidence  shows  that,  for  some 
sixteen  or  seventeen  years  beginning"  with  the  year  1880 
or  1881,  Anna  Maria  Reuter  paid  the  taxes  upon  these 
premises,  and  took  the  receipts  in  the  name  of  her  de- 
ceased husband,  Nicholas  Stockhardt.  She  refused  to 
take  the  receipts  in  any  other  name  than  in  the  name  of 
her  deceased  husband,  the  grantee  in  the  deed  already 
mentioned,  and  at  one  time  the  appellant  quarreled  with 
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her,  "because  she  insisted  upon  taking  out  the  receipts  in 
the  name  of  her  deceased  husband.  It  thus  appears  that 
the  deed  came  from  the  proper  custody;  that  possession 
W2H5  held  under  it  for  a  long  series  of  years;  that  it  had 
upon  the  back  of  it  an  endorsement,  showing  its  record 
at  a  time  more  than  thirty  years  before  its  production 
upon  the  trial;  and  that  the  ownership  of  the  grantee  in 
the  deed  was  recognized  in  the  mode  in  which  the  taxes 
were  paid.  The  conclusion  from  all  these  various  cir- 
cumstances is  irresistible,  that  the  deed  was  genuine, 
and  that  its  execution  was  established  by  its  production 
without  any  further  proof.  The  doctrine,  that  no  proof 
of  the  execution  of  an  ancient  deed  is  required,  is  based 
upon  a  former  requirement,  that  one  or  more  witnesses 
should  attest  the  execution  of  the  deed.  But,  under  the 
statute  which  existed  at  the  time  when  this  deed  was  ex- 
ecuted, the  acknowledgment  before  a  notary  public  was 
sufficient  proof  of  its  execution,  and  the  attestation  of  one 
or  more  witnesses  was  not  required.  It  is  not  contended 
that  there  was  any  defect  in  the  acknowledgment  of  the 
present  deed,  except  in  the  respect  hereinafter  stated. 

The  deed  appears  to  have  been  executed  by  the  grant- 
ors therein  named  by  one  Robert  Reid  as  their  attorney 
in  fact.  It  is  claimed  by  the  appellant  that,  on  this 
account,  the  deed  should  not  have  been  admitted  in  evi- 
dence upon  the  alleged  ground  that  even  a  deed  more 
than  thirty  years  old,  which  is  executed  by  an  attorney 
in  fact,  is  not  admissible  in  evidence  without  proof  of 
the  authority  of  the  attorney  to  execute  the  deed.  There 
seems  to  be  some  difference  of  opinion  in  the  text  writers, 
and  in  the  decisions  of  the  courts,  as  to  whether  the  ex- 
istence of  a  valid  power  of  attorney  will  be  presumed  in 
favor  of  an  ancient  deed  when  such  deed  purports  to  be 
executed  by  an  attorney. 

The  learned  author  of  the  chapter  on  Ancient  Docu- 
ments in  the  American  and  English  Encyclopaedia  of 
Law  (vol.  1,  p.  566,  note  1,)  says:     "The  existence  of  a 
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valid  power  of  attorney  will  be  presumed  in  favor  of  an 
ancient  deed,  purporting  to  be  executed  by  an  attorney.*' 
In  Phillips  on  Evidence  (vol.  2,  marg.  p.  471,  note  429,)  it 
is  said:  "A  power  to  execute  a  deed  will,  in  many  in- 
stances, be  presumed.  In  most  cases,  where  the  deed 
would  be  evidence  as  an  ancient  deed,  without  proof  of 
execution,  the  power,  under  which  it  purports,  to  have 
been  executed,  will  be  presumed." 

We  have  examined  the  cases  referred  to  to  sustain  the 
statements  made  by  the  foregoing  text  writers,  and  find 
that  they  support  the  statements  so  made.  In  Robinson 
V.Craig,  1  Hill,  (S.  C.  Law)  251,  where  a  deed  stated  that 
it  was  executed  under  a  power  of  attorney,  and  was  re- 
ceived in  evidence  as  an  ancient  deed  without  proof  of 
its  execution,  it  was  held  that  the  power  need  not  be 
produced;  and  the  court  there  say:  "Antiquity  and  other 
circumstances  dispense  with  the  necessity  of  any  proof 
by  witnesses,  of  handwriting,  when  the  deed  purports  to 
be  executed  by  the  grantor  personally;  and  there  seems 
to  be  no  good  reason  why  they  should  not  have  the  same 
effect,  when  it  purports  to  be  executed  by  attorney.  The 
proof  of  the  power  would  be  only  one  of  the  facts  to  make 
out  a  due  execution." 

In  Doe  V.  Phelps,  9  Johns.  170,  it  was  said:  "An  ancient 
deed,  with  possession  corresponding  with  it,  proves  it- 
self; and  a  power  of  attorney  contained  in  such  deed,  and 
necessary  to  give  it  validity,  or  full  effect,  will  equally 
be  embraced  by  the*  presumption."  In  Doe  v.  Campbell,  10 
Johns.  475,  it  was  said:  "The  power  of  attorney  under 
which  the  title  of  some  of  the  patentees  was  conveyed 
to  VanDam,  after  so  great  a  lapse  of  time,  and  such  a 
universal  acquiescence  in  the  VanDam  title,  was  to  be 
deemed  valid  without  proof  of  its  execution."  (See  also 
Johnson  v.  Timmons,  50  Tex.  521;  Storey  v.  Flanagan,  57  id. 
649;  Innman  v.  Jackson,  4  Greenl.  237;  Tolman  v.  Emerson, 
4  Pick.  160).  It  has  been  held  that,  after  an  undisputed 
possession  for  thirty  years  of  any  property,  real  or  per- 
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sonal,  it  is  too  late  to  question  the  authority  of  the  agent 
who  has  undertaken  to  convey  it,  unless  his  authority  is 
by  matter  of  record.  (Stockbridge  v.  West  Stockbridgey  14 
Mass.  257;  1  Greenleaf  on  Evidence, — 15th  ed. — sec.  21). 

Counsel  refer  to  the  case  of  Fell  v.  Young,  63  111.  106, 
as  being  opposed  to  the  view  above  announced.  In  that 
case  an  ancient  deed  was  produced,  which  was  made  by 
an  administrator,  and  failed  to  show  upon  its  face  that 
the  court,  which  ordered  the  sale,  had  jurisdiction  over 
the  parties  to  be  affected  by  it.  The  rule  there  announced 
is  correct,  as  the  power  there  apparent  upon  the  face  of 
the  deed  was  a  public  and  statutory,  and  not  a  private, 
power.  Such  cases  as  that  of  Fell  v.  Young  involve  the 
question  of  jurisdiction  of  the  tribunal  ordering  the  deed 
to  be  made,  and,  in  such  cases,  the  power  should  be 
shown.  But,  in  a  case  like  the  one  at  bar,  the  proof  of 
the  power  is  only  one  of  the  facts  to  make  out  a  due  exe- 
cution of  the  deed,  and  the  due  execution  of  the  deed  is 
presumed  in  the  case  of  an  ancient  deed  in  view  of  the 
great  length  of  time  which  has  elapsed,  and  in  view  of 
the  possession  taken,  and  other  acts  done  under  the  deed. 

We  are  of  the  opinion,  that  the  court  below  committed 
no  error  in  admitting  the  deed  without  proof  of  the  exe- 
cution of  a  power  of  attorney  authorizing  the  attorney 
in  fact  to  execute  it.  It  was  not  necessary  to  prove  title 
back  of  Nicholas  Stuckart,  because  his  title  was  the  com- 
mon source  of  title  under  whom  all  the  parties  claimed. 

The  proof  shows  quite  conclusively,  that  the  widow 
of  Nicholas  Stuckart,  afterwards  the  wife  of  the  appel- 
lant, was  in  possession  of  the  premises  under  and  in  sub- 
ordination to  the  title  of  her  deceased  husband,  Nicholas 
Stuckart.  An  adverse  possession  for  twenty  years,  which 
is  sufficient  to  defeat  the  legal  title,  must  be  hostile  in 
its  inception,  as  well  as  continuous  for  the  whole  period 
of  twenty  years.  {Ambrose  v.  Raley,  58  111.  506;  Doioiiing  v. 
Mayes,  153  id.  330).  It  cannot  be  said  that  the  possession 
of  Mrs.  Reuter  was  hostile  in  its  inception  to  the  title 
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of  her  children-.  Her  possession  was  merely  a  continua- 
tion of  the  possession  of  her  deceased  husband,  Nicholas 
Stuckart,  and  her  conduct  while  she  was  in  possession 
shows,  that  she  recognized  her  tenure  as  being  derived 
from  her  deceased  husband,  Nicholas  Stuckart. 

Under  the  statute  as  it  existed  when  Anna  Maria 
Stuckart,  afterwards  Renter,  went  into  possession,  her 
right  of  possession  was  defeasible  upon  the  assignment 
of  her  dower.  In  her  case,  however,  dower  was  never 
assigned,  and  her  possession  continued  by  consent  of  the 
heirs  for  the  term  of  her  natural  life.  We  have  held,  that 
the  possession  by  the  widow,  under  her  statutory  right, 
of  the  dwelling  house  and  land  is  not  adverse  to  the  title 
of  the  heirs,  but  is  entirely  consistent  and  in  harmony 
with  such  title.  {Biggs  v.  Girard,  133  111.  619,  and  cases 
cited;  Gosselin  v.  Smithy  154  id.  74).  It  follows  that,  in 
this  case,  Mrs.  Reuter  acquired  no  title  by  an  adverse 
possession  of  twenty  years. 

Our  conclusion  is,  that  the  appellees  acquired  title  to 
the  property  as  heirs  of  their  deceased  father,  Nicholas 
Stuckart,  subject  to  right  of  homestead  and  dower  in 
their  mother,  and  that,  when  their  mother  died,  appel- 
lant had  no  interest  in  the  property.  As  to  the  fact  that 
appellant  may  have  performed  some  labor  for  his  wife 
upon  the  improvements  located  upon  the  premises,  it 
may  be  said  that  he  did  not  thereby  acquire  any  interest 
therein.  A  husband  in  this  State  is  not  entitled  to  receive 
any  compensation  for  labor  performed  or  services  ren- 
dered in  the  management  of  his  wife's  property.  (Rev. 
Stat.  chap.  68,  sec.  8). 

Accordingly,  the  decree  of  the  superior  court  of  Cook 
county,  dismissing  the  amended  bill,  and  granting  the 
relief  prayed  by  the  cross-bill,  was  correct;  and  the  said 
decree  is  affirmed.  ^^^^^  affimied. 
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William  Halloway 

V. 

The  People  of  the  State  of  Illinois. 
Opinion  filed  October  19, 1S99. 

1.  Criminal  law — when  cross-examination  is  not  error  as  tending  to 
establish  repviation  of  accused  after  the  crime.  On  a  trial  for  murder, 
when  witnesses  introduced  by  the  defendant  to  testify  to  his  gen- 
eral reputation  for  peaceableness  are  asked,  on  cross-examination, 
whether  they  knew  anything  about  his  reputation  for  five  or  six 
years  before  the  trial,  their  answer  that  they  did  not  is  not  preju- 
dicial, as  tending  to  establish  a  reputation  after  the  homicide, 
which  occurred  four  years  before  the  trial. 

2.  Same— w/ien  cross-^*xamination  of  t^LCCused  as  to  his  past  life  is  not 
error.  The  court  may  permit  an  accused  person,  after  testifying 
in  his  own  behalf,  to  be  cross-examined  as  to  matters  already  in 
evidence  respecting  his  previous  association  with  a  disreputable 
woman. 

3.  Same — when  exclusion  of  t&itimony  of  witness  at  coroner's  inquest  is 
proper.  The  testimony  of  a  witness  given  at  the  coroner's  inquest 
is  properly  excluded,  when  offered  by  the  defense  at  a  murder  trial, 
where  no  foundation  was  laid  therefor  and  the  witness  was  allowed 
to  answer  whether  he  testified  to  a  certain  thing  at  the  inquest, 
which  answer  is  not  contradicted  by  the  People,  who  did  not  intro- 
duce any  of  the  testimony  given  before  the  coroner. 

4.  Same — instructions  for  People  in  a  murder  trial  may  be  framed  on 
theory  (hat  the  killing  was  murder.  Instructions  for  the  People,  con- 
sisting mainly  of  statements  in  the  language  of  the  statute  and 
correct  as  propositions  of  law,  are  properly  given  in  a  murder  trial 
though  framed  on  the  theory  that  the  killing  was  murder,  where 
the  evidence  tends  to  establish  such  theory,  and  the  jury  are  fully 
informed,  in  other  instructions,  upon  the  question  of  manslaughter. 

5.  Qamu— instruction  that  accused  must  ''satisfactorily'*  rebut  People^s 
case  is  ground  for  reversal.  An  instruction  that  when  the  killing  is 
proved  the  burden  of  proof  is  cast  upon  the  defendant  to  "satis- 
factorily" establish  his  defense,  imposes  a  higher  degree  of  proof 
than  is  required  by  law  and  is  prejudicial  error. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Edmund  W.  Burke,  Judge,  presiding. 

OssiAN  Cameron,  for  plaintiff  in  error. 
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E.  C.  Akin,  Attorney  General,  Charles  S.  Deneen, 
and  Haynie  R.  Pearson,  for  the  People. 

Mr.  Chiek  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

On  October  4,  1892,  Benjamin  F.  Holmes  lived  in  the 
second  story  of  a  house  at  68  Polk  street,  in  the  city  of 
Chicago,  with  a  woman  and  her  two  children,  which  she 
had  before  she  met  him.  Holmes  and  the  woman  lived  in 
the  assumed  relation  of  husband  and  wife  but  had  not 
been  married.  In  the  rear  of  the  room  occupied  by  them 
was  the  room  of  Grace  Bums.  Late  that  night  plaintiff 
in  error,  William  Halloway,  who  had  been  with  a  drum 
corps  parading  the  streets  and  beating  a  drum  for  a 
political  party,  came  to  this  house  in  search  of  Kittie 
Walker,  a  woman  of  the  town,  with  whom  he  had  been 
keeping  company.  She  was  in  Grace  Burns'  room,  but 
Halloway  was  told  that  she  was  not  there.  Afterward, 
during  that  night,  at  about  one  o'clock  A  M.,  Halloway 
returned  and  came  up  the  stairs  still  searching  for  the 
woman.  Holmes  had  returned  shortly  before  that  time 
from  his  work,  which  was  that  of  a  cook  in  a  restaurant, 
and  he  forbade  Halloway  coming  up-stairs,  and  told  him 
that  he  did  not  want  him  making  a  disturbance,  and  the 
vilest  language  was  used  by  both  the  men.  The  woman, 
Kittie  Walker,  came  out  of  the  room  where  she  was  and 
Halloway  went  down  the  stairs.  Holmes,  in  company 
with  Ida  Pope,  a  young  girl,  one  of  the  daughters  of  the 
woman  with  whom  he  lived  as  his  wife,  followed  down 
stairs  to  the  sidewalk, where  the  defendant  was  standing. 
The  woman,  Kittie  Walker,  also  went  down  the  stairs. 
Holmes  held  in  his  hand  a  stick  which  had  a  hole  in  it, 
with  a  string  through  it  which  went  around  his  wrist. 
About  the  time  that  he  reached  the  sidewalk  Halloway 
shot  him  and  he  died  on  the  way  to  the  hospital.  Hal- 
loway fled,  but  returned  to  Chicago  in  September,  1896, 
where   he  was   apprehended   in   company  with   Kittie 
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Walker,  and  was  tried  at  the  November  term,  1896,  of  the 
criminal  court  of  Cook  county  upon  an  indictment  charg- 
ing him  with  the  murder  of  Holmes.  He  was  found  guilty 
of  murder  and  sentenced  to  the  penitentiary  for  the  term 
of  twenty-five  years. 

The  defendant  examined  several  witnesses  as  to  his 
general  reputation  for  peaceableness  prior  to  the  homi- 
cide, and  complaint  is  made  that  the  court  permitted  the 
State's  attorney  to  cross-examine  these  witnesses  as  to 
such  general  reputation  covering  a  period  subsequent  to 
the  offense.  The  homicide  occurred  four  years  before  the 
trial,  and  the  questions  objected  to  were  whether  the 
witnesses  knew  anything  about  his  reputation  for  five  or 
six  years  before  the  trial.  The  answers  elicited  were, 
that  they  did  not;  that  they  had  lost  trace  of  him  five  or 
six  years  before,  and  that  they  did  not  know  what  his 
general  reputation  had  been  during  that  period.  This 
cross-examination  showed  that  for  a  year  or  two  before 
the  homicide  they  knew  nothing  about  him  or  his  repu- 
tation. It  did  not  tend  to  establish  a  reputation,  either 
after  the  homicide  or  arising  out  of  it,  but  merely  devel- 
oped the  fact  that  the  witnesses  who  said  his  reputation 
was  good  knew  nothing  about  it  at  the  time  of  the  killing 
or  some  time  before,  and  it  was  entirely  proper. 

The  next  complaint  is,  that  the  defendant,  on  his 
cross-examination  as  a  witness,  was  compelled  to  testify 
to  matters  which  had  no  bearing  on  the  issue  but  could 
only  disgrace  and  prejudice  him.  Being  a  witness,  the 
defendant  was  subject  to  the  same  test  as  might  be  ap- 
plied to  any  other  witness.  The  cross-examination  com- 
plained of  merely  related  to  his  relation  with  the  woman, 
Kittie  Walker.  It  already  appeared  that  he  associated 
with  disreputable  characters  and  that  his  course  of  life 
was  bad,  and  his  relations  with  her  were  already  in  evi- 
dence.   No  harm  resulted  to  him  from  the  ruling. 

The  defendant  also  alleges  as  error  that  the  court  re- 
fused to  permit  him  to  introduce  in  evidence  the  testimony 
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of  George  Pope  before  the  coroner's  jury,  at  the  inquest. 
Pope  was  asked,  on  his  cross-examination,  if  he  did  not 
testify  to  a  certain  thing  at  the  coroner's  inquest,  and  he 
answered  the  question.  He  was  not  contradicted,  and  the 
People  did  not  introduce  the  testimony  given  at  the  in- 
quest, or  any  part  of  it.  He  had  his  say  about  it,  and 
there  was  no  foundation  laid  for  introducing  it,  and  it 
was  properly  excluded. 

The  first  seven  of  the  instructions  given  at  the  request 
of  the  People  are  said  to  be  objectionable  because  they 
are  given  on  the  theory  that  the  plaintiff  was  guilty  of 
murder,  and  the  form  of  verdict  offered  by  the  People  is 
objected  to  on  the  same  ground.  These  instructions  were 
correct  propositions  of  law  and  mainly  statements  in  the 
language  of  the  statutes.  The  evidence  for  the  prosecu- 
tion tended  to  establish  that  the  killing  was  murder,  and 
the  People  had  a  right  to  have  the  instructions  given  on 
that  theory.  The  court,  at  the  request  of  defendant,  told 
the  jury  that  they  might  find  him  guilty  of  manslaughter, 
and  a  form  of  verdict  was  given  to  be  used  in  such  case. 
Everything  that  the  jury  might  rightfully  do  was  ex- 
plained by  the  instructions,  and  forms  of  verdict  were 
given  so  that  there  is  no  ground  for  the  complaint. 

The  eighth  and  ninth  instructions  for  the  People  are 
claimed  to  assume  the  existence  of  material  facts,  but 
they  are  not  subject  to  the  objection  and  refer  the  jury 
to  the  evidence. 

The  verdict  depended  upon  the  credit  which  the  jury 
should  give  to  the  witnesses.  Those  examined  by  the 
People  testified  to  facts  which  clearly  established  the 
guilt  of  defendant,  but  there  were  witnesses  in  his  behalf 
that  he  acted  in  self-defense,  and  he  was  entitled  to  have 
such  evidence  considered  by  the  jury  under  proper  rules. 
There  was  no  controversy  as  to  the  killing,  but  the  claim 
of  the  defendant  was  that  it  was  justifiable,  in  the  neces- 
sary defense  of  his  person.  The  defendant  had  a  right 
to  have  the  evidence  favorable  to  him  go  to  the  jury, 
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with  proper  instructions  as  to  the  quantum  of  evidence 
necessary  to  make  out  his  defense.  On  that  subject  the 
court  gave  the  eleventh  instruction  requested  by  the 
People,  as  follows: 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that 
if  the  jury  shall  find,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  killing-  of  Benjamin  F.  Holmes  has 
been  proved  as  charged,  then  any  defense  which  the  de- 
fendant may  rely  upon  in  justification  or  excuse  of  the 
act,  or  to  reduce  the  killing  to  the  degree  of  manslaugh- 
ter, it  is  incumbent  upon  the  defendant  satisfactorily  to 
establish  such  defense,  unless  the  proof  thereof  arises  out 
of  the  evidence  produced  against  him." 

The  statute  declares  that  when  the  killing  is  proved, 
the  burden  of  proof  is  cast  upon  the  defendant  to  prove 
circumstances  of  mitigation  or  that  justify  or  excuse  the 
homicide,  unless  such  proof  arises  out  of  the  evidence  for 
the  People,  but  he  is  not  required,  when  he  assumes  the 
burden  of  proof,  "satisfactorily  to  establish  such  de- 
fense." The  burden  is  on  the  People  to  prove  the  guilt 
of  the  defendant,  and  this  instruction  has  been  before  the 
court  repeatedly,  and  has  uniformly  been  held  to  impose 
upon  the  defendant,  when  he  assumes  the  burden  of  proof, 
a  higher  degree  of  proof  than  is^  required  by  the  law. 
{Alexander  v.  People,  96  111.  96;  Smith  v.  Peofile^  142  id.  117; 
Appleton  V.  People,  171  id.  473.)  The  instruction  having 
been  repeatedly  held  to  be  erroneous  and  prejudicial  error 
which  requires  a  reversal,  the  assignment  of  error  in  giv- 
ing it  must  be  sustained. 

Objections  are  made  to  other  instructions  given,  but 
we  find  no  error  in  them. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  criminal  court  of  Cook  county. 

Reversed  and  remanded. 
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The  Kewanee  Boiler  Company 

V.  181      54S 

Andrew  G.  Erickson.  ^^ '^^ 

'l8l      649{ 
Opinion  filed  October  19, 1899.  211__517[ 

1.  Master  and  servant — servant  may  rely  on  master's  statements 
as  to  safety  of  place  to  work.  An  employee  directed  to  enter  a  boiler 
to  make  repairs  at  a  specified  time  has  a  right  to  rely  on  the  em- 
ployer's statement  that  everything-  would  then  be  ready,  and  to 
presume  the  conditions  were  safe,  unless  something  occurred  to 
put  him  on  inquiry  to  the  contrary. 

2.  Same — master  should  impart  his  knowledge  of  danger  to  the  servant. 
The  failure  of  a  master,  upon  learning  of  the  fact,  to  give  notice 
to  a  servant  whom  he  had  directed  to  enter  one  of  a  series  of  con- 
nected boilers  at  a  certain  time  for  the  purpose  of  making  repairs 
under  assurance  of  safety,  that  there  was  steam  in  the  other  boil- 
ers, is  such  negligence  as  authorizes  a  recovery  by  the  servant  for 
injuries  sustained  thereby. 

Kewanee  Boiler  Co,  v.  Erickson^  78  111.  App.  35,  afllrmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Henry  county;  the  Hon.  W.  H.  Gest,  Judge, 
presiding". 

This  was  an  action  on  the  case  brought  by  appellee, 
against  appellant,  to  recover  damages  for  personal  in- 
juries sustained  by  him  while  in  the  employ  of  appellant 
as  a  boiler- maker. 

Appellant  was  a  corporation  engaged  in.  the  business 
of  making  and  repairing  steam  boilers  at  Kewanee,  and 
the  accident  which  caused  appellee's  injury  happened  in 
consequence  of  steam  coming  into  the  No.  4  boiler  of  the 
Western  Tube  Company  (another  corporation)  through 
the  blow-off  pipe  or  "mid-leg."  The  Western  Tube  Com- 
pany had  in  operation  at  its  plant  in  Kewanee  a  battery 
of  four  large  steam  boilers  for  the  generation  of  steam 
to  supply  the  motive  power  for  its  said  plant.  These 
were  large  boilers  set  horizontally  in  brick  masonry,  side 
by  side  and  close  to  each  other,  with  upright  brick  walls 
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between  them,  the  four  boilers  and  masonry  forming  one 
compact  structure.  At  the  rear  of  this  battery  of  boilers 
was  a  main  blow-off  pipe  extending  the  whole  length 
of  the  battery,  and  conilected  therewith  were  separate 
blow-off  pipes  to  each  boiler,  with  valves  and  cocks  so 
arranged  that  each  boiler  might  be  used  separately  or 
in  connection  with  its  fellows,  and  the  steam  shut  out 
of  any  one  boiler  while  being  used  in  the  others,  as  the 
necessities  or  convenience  of  the  business  might  require. 
The  boilers  were  numbered  consecutively,  1,  2,  3  and  4, 
No.  4  being  the  most  southerly  of  the  lot.  When  the  en- 
tire battery  of  boilers  was  in  action  the  valves  in  the 
blow-off  pipes  (or  "mid-legs,"  as  they  were  sometimes 
called  by  the  witnesses,)  are  all  left  shut,  but  whenever, 
for  the  purpose  of  cleaning,  washing  out  or  repairing 
any  one  of  the  boilers,  it  was  desired  to  separate  it  from 
the  others  in  the  battery,  leaving  them  in  action,  it  could 
be  done  by  closing  a  valve  leading  from  the  generator  or 
*  heater  above  into  the  dome,  which  would  cut  off  the  live 
steam  and  prevent  it  from  entering  the  boiler,  thus  en- 
tirely isolating  the  boiler  thus  cut  off;  but  if  the  valve 
in. one  of  the  mid-legs  of  the  "live"  boilers  were  opened 
and  at  the  same  time  the  valve  in  the  mid-leg  of  the 
isolated  boiler  were  left  open,  then,  if  the  pressure  were 
sufficient,  there  would  be  a  rush  of  steam  frpm  the  live 
boilers  through  the  common  or  general  blow-off  pipe  of 
the  battery  into  such  isolated  boiler.  Perhaps  this  is  a 
sufficient  statement  as  to  the  situation  of  the  boilers,  and 
their  connection,  to  a  fair  understanding  of  the  manner 
in  which  appellee's  injury  occurred. 

It  having  been  discovered  that  boiler  No.  4  of  the  bat- 
tery described  required  to  be  repaired  by  a  patch  in  the 
bottom  of  the  shell,  Norval  D.  Bailey,  the  tube  company's 
superintendent  in  charge  of  the  plant,  applied  to  appel- 
lant to  make  such  repairs.  An  arrangement  was  made 
with  the  witness  Horton  Vail,  appellant's  vice-president 
and  superintendent,  to  make  such  repairs,  and  it  was 
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agreed  that  the  tube  company  should  have  the  boiler  in 
question  (No.  4)  blown  off  and  cooled  down  by  four  o'clock 
of  Saturday  afternoon,  March  14, 1896,  so  that  appellant's 
men  could  go  to  work  thereon  at  that  time,  but  the  hour 
was  subsequently  changed  to  nine  o'clock  of  the  same 
evening,  when  it  was  arranged  that  appellant  should 
send  its  men  to  remove  the  tubes  or  flues  from  the  boiler, 
which  was  necessary  to  be  done  before  the  repairs  could 
be  made.  It  was  not  necessary  that  men  should  enter 
the  boiler  to  remove  the  flues.  It  was  further  arranged 
that  on  Sunday  morning  appellant  should  send  other 
men  to  patch  the  boiler  and  re-set  the  flues.  The  tube 
company  was  also  to  send  men  to  "scale"  the  boilers, — 
that  is,  to  remove  with  hammers  the  lime  or  "scale"  ac- 
cumulated on  the  interior  thereof  by  the  evaporation  of 
water  used  therein.  This  work  required  that  the  men 
eng'aged  in  it  should  enter  and  work  in  the  boiler.  In 
arranging  for  the  repair  of  the  boiler.  Vail  told  Bailey 
that  he  would  not  allow  appellant's  men  in  the  boiler 
with  steam  on  in  any  of  the  other  boilers,  and  Bailey  said 
that  would  be  all  right  and  that  steam  would  be  shut  off 
Sunday  morning.  With  this  understanding  Vail  directed 
appellee  and  other  of  the  boiler- makers  to  go  to  this 
boiler  No.  4  on  Sunday  morning  to  assist  in  making  the 
repairs,  at  the  same  time  telling  appellee  that  everything 
would  be  ready  by  that  time.  In  accordance  with  this 
direction,  appellee  and  two  other  servants  of  appellant, 
viz. ,  Lindberg  and  Larson,  went  to  this  boiler  on  Sunday 
morning,  entered  it  and  commenced  work  on  the  repairs. 
The  boiler  was  cold  and  there  does  not  appear  to  have 
been  any  indication  of  danger  to  the  men  while  there 
employed  or  anything  to  cause  them  to  make  inquiry  in 
that  regard,  but  while  they  were  thus  engaged  in  their 
work,  and  without  any  warning  whatever,  a  sudden  rush 
of  steam  and  hot  water  came  into  the  boiler,  and  before 
appellee  could  make  his  exit  therefrom  he  was  so  badly 
scalded  as  to  be  seriously  and  permanently  injured. 
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The  negligence  charged  in  the  declaration  was,  that 
appellant  failed  to  use  reasonable  care  to  provide  a  safe 
place  for  appellee  in  which  to  do  the  work  required  of 
him.  The  defense  relied  upon  was  that  appellee  knew 
of  the  danger,  or  by  the  use  of  ordinary  care  might  have 
known  of  the  danger  and  avoided  it. 

The  cause  was  tried  by  a  jury,  resulting  in  appellee's 
favor  for  $2500,  upon  which  the  court  entered  judgment 
after  overruling  motion  for  a  new  trial,  and  the  defend- 
ant appealed  to  the  Appellate  Court,  where  the  judgment 
was  affirmed. 

Henry  Curtis,  Americus  B.  Melville,  and  Blish  & 
Lawson,  for  appellant. 

N.  F.  Anderson,  (C.  C.  Wilson,  of  counsel,)  for  ap- 
pellee. 

Per  Curiam:  In  deciding  this  case  the  Appellate  Court 
delivered  the  following  opinion : 

"The  law  is  well  settled  that  it  is  the  duty  of  the  mas- 
ter to  use  reasonable  care  to  furnish  his  servants  a  rea- 
sonably safe  place  in  which  to  perform  his  work.  That 
is  a  positive  obligation  resting  upon  the  master,  and 
he  is  liable  for  the  negligent  performance  of  that  duty, 
whether  he  undertakes  its  performance  personally  or 
through  another  servant.  {Chicago  and  Alton  Railroad  Co. 
V.  Scanlan,  170  111.  106.)  It  is  also  the  law,  that  if  the  ser- 
vant knew  of  the  danger,  if  any  exist,  or  by  the  exercise 
of  reasonable  care  might  know  of  and*  avoid  it,  but  vol- 
untarily assumes  the  risk,  he  cannot  recover  for  any  in- 
jury sustained,  even  though  the  master  may  have  been 
negligent  in  his  duty  to  the  servant. 

"This  is  too  familiar  a  proposition  to  need  any  cita- 
tions of  authorities  in  its  support,  but  we  fail  to  see  that 
it  has  any  application  in  the  case  at  bar.  There  is  no 
proof  that  appellee  knew  there  was  any  steam  in  the 
boilers  adjoining  that  in  which  he  was  working,  and  no 
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reason  appears  why  he  should  have  looked  for  or  exam- 
ined to  see  if  there  was  danger.  The  boiler  he  entered 
was  cold,  and  other  men  were  working-  in  it  when  he  ar- 
rived there.  He  had  a  right  to  rely  on  the  assurance  of 
Vail  that  everything  would  be  ready  for  him  at  seven 
o'clock  Sunday  morning, — the  time  he  was  directed  to 
go  to  work.  According  to  the  testimony  of  Vail,  Bailey 
had  promised  to  have  the  steam  down  in  all  the  boilers 
at  that  time,  and  had  refused  to  let  his  men  enter  into 
No.  4  until  the  steam  was  out  of  the  whole  battery,  no 
doubt  because  he  knew  it  would  be  dangerous  for  them 
to  do  so.  Prom  the  testimony  of  Bailey  it  appears  that 
he  informed  Vail  on  Saturday  afternoon  that  steam  would 
be  required  for  the  annealing  furnace  some  time  on  Sun- 
day morning,  the  precise  time,  however,  not  being  stated. 
At  any  rate.  Vail  was  on  the  ground  on  Sunday  morning 
for  some  fifteen  minutes  before  the  injury  to  appellee, 
and  discovered  that  there  was  steam  in  the  boilers.  He 
talked  with  Stanton,  the  fireman  or  engineer,  about  it, 
and  gave  no  notice  to  appellee,  although  he  must  have 
known  it  was  dangerous,  because  he  had  declared  his 
men  should  not  enter  the  boiler  to  make  repairs  until  the 
steam  was  out  of  all  the  boilers.  We  think  such  negli- 
gence was  such  as  authorized  a  recovery.  Vail  had  no 
right  to  tell  appellee  everything  would  be  ready  for  him 
unless  such  were  the  fact  and  all  reasonable  precautions 
had  been  taken  to  secure  his  safety.  Appellee  had  a 
right  to  rely  on  this  statement  of  Vail  and  to  presume 
the  conditions  were  safe,  unless  something  occurred  to 
put  him  on  inquiry  as  to  the  contrary,  and  nothing  of  the 
kind  appears  in  the  evidence.  On  the  other  hand,  even 
though  Vail  may  have  supposed,  when  he  gave  the  direc- 
tions to  appellee  to  go  to  work  as  stated,  that  all  proper 
precautions  had  been  taken,  still,  when  he  discovered 
that  steam  was  in  the  boilers  and  that  thereby  appellee 
was  in  danger,  it  was  his  duty  to  have  given  notice  to 
appellee  that  he  might  avoid  the  danger.     Not  to  do 
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so  was  such  negligence  as  rendered  appellant  liable  for 
the  injury. 

"We  find  no  material  error  in  the  rulings  of  the  court 
upon  the  evidence,  nor  in  the  giving,  refusing  or  modify- 
ing instructions.  The  instructions  asked  by  appellant 
and  refused  by  the  court  ignored  the  duty  of  appellant  to 
give  notice  of  the  danger  when  discovered  by  Vail.  On 
the  whole,  we  think  the  jury  were  fairly  instructed  as  to 
the  law  of  the  case,  and  we  see  no  sufficient  reason  for 
reversing  the  judgment.     It  will  therefore  be  affirmed." 

Concurring  in  the  views  >expressed  by  the  Appellate 
Court,  and  in  the  conclusion  reached  by  it,  we  adopt  the 
foregoing  opinion  as  the  opinion  of  this  court.  Accord- 
ingly, the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  ajjii*med. 


Charles  Bogardus 

V. 


181     664  Horace  W.  Moses. 

96a  «2~" 
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Opinion  filed  October  19,  1899. 


1.  Receivers— w/wjn  receiver  for  rents  and  profits  should  he  discharged. 
iiSi  ^6641  A  receiver  of  rents  and  profits  of  mortg-ag-ed  premises,  appointed 
1209      581|     pending  foreclosure,  should  be  discharged  after  sale  of  the  premises 

for  the  full  amount  of  the  debt,  interest  and  costs,  and  the  posses- 
sion of  the  property  should  be  restored  to  the  owner  of  the  equity. 

2.  QAUE-^ohen  mortgagor  cannot  ?iave  receivei'ship  continued  as  against 
his  grantee.  That  a  mortg-agor  who  had  transferred  the  property 
agreed  to  pay  the  mortgagee  the  over-due  interest  and  costs,  in 
consideration  of  which  the  mortgagee  bid  the  full  amount  of  the 
debt,  interest  and  costs  on  foreclosure  sale,  does  not  entitle  the 
mortgagor,  as  against  the  owner  of  the  equity  of  redemption,  to 
the  continuation  of  a  receivership  to  enable  the  mortgagor  to  col- 
lect, out  of  rents  and  profits,  the  amount  he  had  so  agreed  to  pay. 

3.  Same — receiverMp  should  not  he  continued  to  enahJe  receiver  to  pay 
future  taxes,  A  receiver  of  the  rents  and  profits  of  mortgaged  prem- 
ises will  not  be  retained  in  office  after  their  sale  simply  to  pay  a 
tax,  which  the  owner  of  the  equity  of  redemption  is  not  legally 
bound  to  pay  until  after  the  expiration  of  the  time  of  redemption. 
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4.  Same— when  receiver's  discharge  without  direction  to  pay  costs  is  not 
error.  A  receiver's  dischargee  without  a  direction  that  he  pay  costs 
alleg-ed  to  have  been  incurred  in  the  matter  of  his  appointment 
will  not  be  deemed  error  when  there  is  nothing  in  the  record  to 
show  that  the  costs  so  incurred  were  not  paid. 

Bogardus  v.  Moses^  78  111.  App.  223,  affirmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Ford  county;  the  Hon.  John  H.  Mofpett,  Judge, 
presiding. 

This  is  a  writ  of  error,  sued  out  from  this  court  to 
review  a  judgment  of  the  Appellate  Court,  affirming  an 
order  of  the  circuit  court,  discharging  a  receiver,  who 
had  been  appointed  in  a  foreclosure  proceeding. 

The  bill  was  filed  on  April  26, 1897,  by  Annie  N.  Carter 
to  foreclose  a  mortgage,  dated  March  9, 1891,  and  exe- 
cuted by  Charles  Bogardus  and  Hannah  W.  Bogardus,  his 
wife,  upon  a  certain  lot  in  Paxton,  upon  which  there  was 
a  building,  to  secure  a  bond  for  ^000.00,  due  March  15, 
1897,  and  twelve  interest  notes  of  $240.00  each,  executed 
by  the  said  Bogardus  and  wife  to  Henry  E.  Carter,  who 
subsequently  assigned  the  bond,  notes,  and  mortgage  to 
Annie  N.  Carter.  Afterwards  Charles  and  Hannah  W. 
Bogardus  conveyed  the  premises  to  Dunham  &  Fisher, 
subject  to  the  lien  of  the  mortgage.  Dunham  &  Fisher 
afterwards  executed  a  quit-claim  of  the  premises  to  the 
defendant  in  error,  Horace  W.  Moses.  Bogardus  and  his 
wiife,  and  Moses,  and  certain  other  persons,  occupying 
the  premises  as  tenants  of  Moses,  were  made  defendants 
to  the  bill.  The  bill  was  answered  by  Moses  and  certain 
of  the  other  defendants,  who  were  occupants  of  the  prem- 
ises. On  August  6,  1897,  the  complainant  in  the  bill, 
Annie  N.  Carter,  filed  her  petition  asking  for  the  appoint- 
ment of  a  receiver,  in  which  petition  the  plaintiff  in  error, 
Charles  Bogardus  and  his  wife,  Hannah,  subsequently 
asked  leave  to  join.     Moses  answered  the  petition,  and 
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opposed  the  appointment  of  a  receiver.  Pending  the  ap- 
plication for  a  receiver,  and  on  Augxist  20, 1897,  the  court 
rendered  a  foreclosure  decree  for  18711.34,  principal  and 
interest,  and  in  addition  thereto  $103.50  for  attorney's 
fees  and  costs.  On  August  26,  1897,  after  the  decree  of 
sale  was  entered,  the  court  appointed  one  Harry  B.  Hen- 
derson as  receiver.  On  October  18, 1897,  the  master  sold 
the  premises  to  the  complainant,  Annie  N.  Carter,  for 
$9055.92,  the  amount  of  the  decree,  interest  and  costs. 
On  December  29, 1897,  the  master  made  his  report  of  sale. 

The  decree  of  sale  provided  that,  in  default  of  the 
premises  selling"  for  the  amount  of  the  decree,  execution 
should  issue  against  Charles  Bogardus,  the  plaintiff  in 
error,  and  Hannah  W.  Bogardus  for  the  deficiency.  The 
mortgage  conveyed  the  real  estate  described  therein  "to- 
gether with  all  the  rents,  issues,  and  profits  thereof;"  the 
mortgagors  therein  agreed  to  pay  all  the  taxes  and  as- 
sessments on  the  premises,  and,  in  default  of  such  pay- 
ment, the  mortgagee  had  the  option  to  declare  the  amount 
of  the  debt  due,  and  to  foreclose  the  mortgage,  and  enter 
into  possession  of  the  premises,  and  receive  all  the  rents, 
issues,  and  profits  thereof.  The  mortgage  also  provided 
that,  upon  the  maturity  of  the  indebtedness  thereby  se- 
cured, a  receiver  might  be  appointed  to  take  possession 
of  the  premises  and  collect  the  rents  thereof. 

On  December  20,  1897,  the  plaintiff  in  error,  Charles 
Bogardus,  filed  a  petition  in  the  case  praying  for  an  or- 
der upon  the  receiver  to  redeem  from  a  tax  sale  of  the 
premises  for  the  taxes  of  1896,  which  had  theretofore 
taken  place,  and  to  pay  certain  other  taxes  for  necessary 
repairs  upon  the  premises.  This  petition  set  forth  the 
provisions  of  the  mortgage;  that  the  premises  had  been 
sold  at  the  master's  sale;  and  that  the  plaintiff  in  error, 
Charles  Bogardus,  had  made  an  agreement  with  the  com- 
plainant, Annie  N.  Carter,  by  the  terms  of  which  plaintiff 
in  error  was  to  pay  her  $1065.99,  being  the  amount  of  the 
over-due  interest  on  the  mortgage  and  the  costs,  and  to 
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remain  liable  for  $8000.00  of  principal  with  interest  ac- 
cording to  the  terms  of  the  bond,  unless  the  premises 
should  be  redeemed. 

On  January  4,  1898,  the  receiver  filed  his  report,  in 
which  he  showed  that  he  had  paid  the  insurance  upon  the 
premises;  had  redeemed  them  from  tax  sale;  had  paid  a 
sidewalk  tax,  mentioned  in  the  petition,  from  rents  col- 
lected by  him;  and  had  a  balance  on  hand  of  $9.09.  On 
the  same  date,  January  4,  1898,  the  defeadant  in  error, 
Moses,  filed  his  answer  to  the  petition  of  Bogardus,  al- 
leging that  the  property  had  been  redeemed  from  tax 
sale,  that  the  cost  of  constructing  the  sidewalk  had  been 
paid,  that  the  property  had  been  sold  at  the  master's 
sale  for  the  debt,  interest,  and  costs,  and  that  he  would 
make  the  necessary  repairs  without  delay;  and  denied 
the  right  of  Bogardus  to  have  the  receiver  pay  the  spe- 
cial paving  tax  or  subsequent  taxes  on  the. property;  and 
also  denied  the  right  of.  the  petitioner  to  have  the  re- 
ceiver continued,  and  asked  that  he  be  required  to  turn 
over  the  money  on  hand  to  Moses,  and  be  discharged. 
Exceptions  were  filed. to  this  answer,  which  were  over-^ 
ruled;  to  which  order,  overruling  his  exceptions,  Bogardus 
excepted,  and  prayed  an  appeal.  The  court,  thereupon, 
entered  an  order,  finding  that  the  petitioner  was  not  en- 
titled to  have  the  receiver  pay  the  taxes  for  the  year 

1897,  or  the  special  pavement  tax,  and  ordering  that  the 
petition  be  dismissed,  and  that  the  plaintiff  in  error,  the 
petitioner  here,  pay  $2.00  of  the  costs  on  said  petition, 
and  the  defendant  Moses  should  pay  the  balance  of  the 
costs,  and  that  the  receiver  should  pay  the  balance  in  his 
hands  to  the  defendant  in  error,  Moses.     On  January  15, 

1898,  the  court,  upon  the  motion  of  the  defendant  in  error, 
Moses,  after  refusing  to  grant  the  continuance  of  said 
motion  .upon  the  application  of  the  plaintiff  in  error, 
Bogardus,  supported  by  an  affidavit,  entered  an  order 
discharging  the  receiver  upon  his  assignment  of  the  in- 
surance policies  as  directed  in  the  decree.    The  plaintiff 
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in  error  took  an  appeal  from  the  order  discharg^ing  the 
receiver. 

On  February  12,  1898,  the  plaintiff  in  error  presented 
his  bill  of  exceptions  to  the  court  below,  which  sets  forth 
the  aflldavit  of  E.  C.  Gray,  attorney  of  Bogardus,  for  a 
continuance  of  the  motion  to  discharge  the  receiver.  The 
bill  of  exceptions  recites  that  exception  was  taken  to 
the  action  of  the  court  in  overruling  the  motion  of  con- 
tinuance, and  also  that  no  oral  evidence  was  offered  by 
either  party,  but  that  the  matter  of  the  discharge  of  the 
receiver  was  considered  upon  the  original  petition  of  the 
receiver,  and  all  the  proceedings  had  after  the  sale. 

Walter  Warder,  and  Gray  &  Beach,  for  plaintiff 
in  error. 

Cloud  &  Kerr,  for  defendant  in  error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  is,  whether  the  order 
discharging  the  receiver  was  properly  entered  by  the 
court  below.  Although  the  application  for  the  appoint- 
ment of  the  receiver  was  made  before  the  decree  of  sale 
was  entered,  his  appointment  was  not  actually  made  un- 
til after  the  decree  of  sale  was  entered.  When  the  sale 
took  place  under  the  decree  of  foreclosure,  the  property 
was  bid  in  by  the  complainant  in  the  bill  for  the  amount 
of  the  decree  and  interest  and  costs.  Under  the  doctrine 
laid  down  in  Davis  v.  Dale,  150  111.  239,  it  would  seem  to 
follow,  that  the  receiver  should  have  been  discharged  as 
a  matter  of  course.  In  Davis  v.  Dale,  supra,  we  held,  that 
the  grantor  in  a  mortgage  or  deed  of  trust,  or  the  owner 
of  the  equity  of  redemption,  is  entitled  to  the  possession 
of  the  premises,  and  to  receive  the  rents,  issues  and  prof- 
its thereof  after  the  sale  and  until  the  time  of  redemption 
expires;  and  we  there  said:  "And  it  follows  necessarily, 
that  where  the  property  is  bid  off  at  the  foreclosure  sale 


Digitized  by 


Google 


OeL  '99.]  BOGARDUS  v.  Moses.  559 

for  the  full  amount  of  the  decree,  interest,  and  costs,  as 
was  here  done,  the  necessity  for  continuing  the  receiver 
ceases,  and  he  should  be  discharged,  and  the  possession 
restored  to  the  owner  of  the  equity  of  redemption."  This 
is  true,  as  well  when  the  purchaser  at  the  sale  is  the 
holder  of  the  secured  indebtedness,  as  when  such  pur- 
chaser is  a  stranger  and  outsider.  In  such  case,  when 
the  lien  of  the  mortgage  has  been  enforced  by  the  sale 
of  the  property,  and  such  sale  has  realized  the  whole 
amount  of  the  debt,  interest,  and  costs  which  are  due, 
the  mortgage  has  expended  its  force,  and  the  property  is 
no  longer  subject  to  its  provisions.  {Ogle  v.  Koemer^  140 
111.  170;  Seligman  v.  Laubheimer,  58  id.  124;  Davis  v.  Dale, 
supra). 

Counsel  for  plaintiff  in  error  seem  to  claim,  that  the 
receiver  should  have  been  continued,  in  order  to  raise 
money  enough  out  of  the  rents  collected  by  him  to  pay 
plaintiff  in  error  what,  according  to  the  allegations  in 
the  petition  filed  by  him  on  December  20, 1897,  he  agreed 
to  pay  to-the  complainant  in  the  foreclosure  proceeding. 
Plaintiff  in  error  alleged  in  his  petition,  that  the  com- 
plainant would  not  have  bid  the  full  amount  of  the  debt, 
interest  and  costs,  if  plaintiff  in  error  had  not  agreed  to 
pay  the  over-due  interest  and  costs,  amounting  to  $1065.99, 
and  interest  on  the  principal  of  the  encumbrance  in  case 
the  premises  should  not  be  redeemed.  It  is  argued  that 
plaintiff  in  error  became  thereby  subrogated  to  the  rights 
of  the  mortgagee,  and  by  reason  thereof,  was  entitled  to 
continue  the  receivership. 

In  the  first  place,  no  evidence  whatever  was  intro- 
duced to  prove  that  any  such  agreement,  as  is  set  up  in 
the  petition,  was  made.  If  it  were  true,  however,  that 
the  plaintiff  in  error  agreed  to  pay  the  complainant  in  the 
foreclosure  proceeding  a  part  of  the  amount  due  by  the 
terms  of  the  foreclosure  decree,  this  would  not  have  en- 
titled him  to  a  continuance  of  the  receiver  as  against  the 
defendant  in  error,  Moses,  who  was  owner  of  the  equity 
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of  redemption.  Whatever  part  of  the  decree  plaintiff  in 
error  may  have  paid  to  the  complainant  to  induce  her 
to  bid  the  full  amount  of  the  decree,  and  thus  prevent  a 
judgment  ag^ainst  himself  for  the  deficiency,  he  would  get 
back  in  case  of  the  redemption  of  the  premises  from  sale 
by  defendant  in  error,  Moses.  In  case  the  premises  should 
not  be  redeemed,  he  would  be  entitled,  under  the  agree- 
ment alleged,  to  an  interest  in  the  title  acquired  by  pur- 
chase at  the  master's  sale.  Defendant  in  error,  Moses, 
was  not  a  party  to  the  agreement  in  question,  and  whether 
the  plaintiff  in  error  was  subrogated  in  whole,  or  in  part, 
to  the  rights  of  the  mortgagee,  the  rights  of  Moses,  de- 
fendant in  error,  would  remain  the  saqie.  The  right  of 
subrogation,  if  it  existed,  could  confer  no  greater  rights 
upon  the  plaintiff  in  error  than  were  possessed  already 
by  the  mortgagee,  who  was  the  complainant  in  the  de- 
cree; and  the  mortgagee,  whether  she  owned  the  whole 
decree,  or  transferred  a  part  of  it  to  the  plaintiff  in  error, 
would  not  be  entitled  to  a  continuance  of  the  receiver 
after  the  sale  of  the  property  for  the  whole  amount  of 
the  debt,  interest  and  costs. 

It  may  have  been  otherwise,  if  the  property  had  not 
been  sold  for  the  whole  amount  of  the  debt,  interest  and 
costs,  and  if  there  had  been  a  deficiency  for  which  the 
plaintiff  in  error  was  personally  liable.  In  Haas  v.  Chicago 
Building  Society ,  89  111.  498,  it  was  held,  that,  under  certain 
circumstances,  a  receiver  to  collect  the  rents  and  profits 
of  mortgaged  premises  may  be  appointed  after  the  final 
decree  of  foreclosure  and  sale.  But,  in  thgit  case,  the 
premises  were  sold  for  less  than  the  amount  due  by  the 
terms  of  the  decree  of  foreclosure,  and  there  was  a  defi- 
ciency of  more  than  $9000.00;  and  we  there  said  (p.  506): 
"If  there  had  been  no  deficiency,  those  rents  would  have 
belonged  to  the  owner  of  the  equity  of  redemption.  But 
the  mortgagee  had  an  equitable  right  to  such  rents  to 
pay  the  deficiency,  which  right  could  only  be  enforced 
by  an  application  to  the  court  to  appoint  a  receiver." 
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So,  also,  in  Oakford  v.  Robinson,  48  111.  App.  270,  where,  as 
here,  the  rents  and  profits  of  the  land,  as  well  as  the  land 
itself,  were  pledged  by  the  mortg'age  for  the  security  of 
the  debt,  and  where  a  receiver  was  appointed  after  the 
entry  of  the  decree  of  foreclosure,  it  appeared  that  the 
property  was  sold  at  the  master's  sale  for  less  than  the 
amount  of  the  debt,  interest  and  costs  due  under  the  de- 
cree, so  that  there  was  a  deficiency;  and  it  was  there 
held,  that,  by  the  appointment  of  a  receiver,  an  equitable 
lien  was  acquired  on  the  rents  and  profits  of  the  land 
during  the  statutory  period  allowed  for  redemption  for 
the  payment  of  the  deficiency.  (2  Jones  on  Mortgages, — 
5th  ed. — sec.  1531a).  In  the  case  at  bar,  however,  there 
was  no  deficiency  as  the  result  of  the  sale,  and  conse- 
quently the  doctrine  of,  the  case  of  Davis  v.  Dale,  supra, 
is  precisely  applicable.   • 

The  plaintiff  in  error,  in  the  petition  filed  by  him  on 
December  20,  1897,  stated  that  a  special  tax  had  been 
levied  by  the  city  of  Paxton  upon  the  mortgaged  prem- 
ises for  the  purpose  of  paving  a  street  in  that  city;  and 
that  this  special  tax  was  confirmed  on  August  5,  1897, 
and  was  for  $157.20  with  interest  at  six  per  cent  from 
that  date,  the  "tax  to  be  paid  as  follows:  $45.80  on  or 
before  two  years;  $55.70  on  or  before  three  years;  $55.70 
on  or  before  four  years."  We  do  not  find  any  testimony 
hi  the  bill  of  exceptions,  or  in  the  record  anywhere,  es- 
tablishing the  existence  of  this  tax.  Counsel  for  plaintiff 
in  error  insist,  that  the  receiver  should  have  been  re- 
tained until  this  special  tax  was  paid  off  out  of  the  rents 
of  the  property.  We  are  not  concerned  with  the  ques- 
tion, whether  or  not  this  special  tax,  as  set  up  in  the  pe- 
tition, was  payable  in  such  installments  as  were  required 
under  existing  statutes.  No  such  question  is  here  raised, 
and  need  not  be  determined.  If,  however,  the  tax  was 
valid  and  payable  in  proper  amounts  and  at  proper  times, 
the  first  installment  was  due  on  or  before  August  5, 1899. 
The  time  of  redemption  from  the  master's  sale  expired 
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on  January  18, 1899.  While  it  may  be  true  that  the  de- 
fendant in  error,  Moses,  the  owner  of  the  equity  of  re- 
demption, would  have  been  allowed  to  pay  off  the  whole 
of  the  special  tax  in  question  at  once,  yet  he  was  not 
legally  bound  to  pay  the  same  until  long  after  the  expi- 
ration of  the  period  of  redemption;  It  was  not  necessary 
to  retain  the  receiver  in  office  to  pay  a  tax,  which  the 
owner  of  the  equity  of  redemption  was  not  legally  bound 
to  pay  until  after  the  expiration  of  the  time  of  redemp- 
tion. The  object  of  appointing  a  receiver  at  the  instance 
of  a  mortgagee  is  to  preserve  the  security  of  the  mort- 
gage and  apply  the  rents,  when  tiecessary,  in  the  dis- 
charge of  the  indebtedness.  The  indebtedness,  however, 
must  be  an  existing  indebtedness,  which  the  mortgagor 
is  liable  to  pay  during  the  running  of  the  period  of  re- 
demption, and  which  he  neglects  to  pay.  "This  right  to 
have  a  receiver  of  the  rents  appointed  pending  the  liti- 
gation depends  upon  the  general  principle  of  equity,  that 
the  purpose  of  such  an  appointment  is  to  preserve  the 
property,  so  that  it  may  be  appropriated  to  satisfying 
the  decree  of  court."  (2  Jones  on  Mortgages,  sec.  1516). 
The  special  tax  in  question  was  not  a  part  of  the  decree. 
Neither  the  complainant  in  the  foreclosure  suit,  Annie  N. 
Carter,  nor  the  plaintiff  in  error,  paid  the  tax,  or  caused 
it  to  be  entered  up  as  part  of  the  decree.  The  complain- 
ant in  the  bill  had  the  privilege  of  paying  the  tax  after 
the  sale  was  made,  and  then,  under  the  act  of  1889,  the 
party  entitled  to  redeem  would  have  been  obliged  to  pay 
to  the  holder  of  the  certificate  of  sale  the  amount  of  the 
tax  with  interest  at  the  rate  of  six  per  cent  per  annum, 
by  proceeding  as  required  by  section  27a  of  the  act  in 
regard  to  judgments,  etc.  (Kurd's  Stat.  1897,  p.  981). 
Payment  of  the  tax,  however,  was  not  made  by  the  com- 
plainant after  the  sale.  If  such  payment  had  been  made, 
it  could  have  been  recovered  back  in  case  of  redemption, 
but,  in  case  no  redemption  took  place,  the  payment  would 
have  inured  to  the  benefit  of  the  purchaser.     The  ques- 
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tion,  however,  is  not  whether  the  receiver  should  have 
been  retained  to  raise  money  to  pay  the  tax  if  the  mort- 
gag"or  had  been  bound  to  pay  it  during  the  running  of  the 
time  of  redemption.  Inasmuch  as  the  tax  was  not  nec- 
essarily due  during  that  time,  we  are  of  the  opinion  that 
the  court  was  not  obliged  to  continue  the  receivership. 

It  is,  also,  claimed  by  plaintiff  in  error  that  the  court 
erred  in  not  directing  the  receiver  to  pay  out  $9.65  on 
account  of  court  costs  incurred  in  the  matter  of  the  ap- 
pointment of  the  receiver.  Of  course,  the  general  rule 
is  that  the  costs  of  the  appointment  of  a  receiver  are 
entitled  to  priority  of  payment  out  of  the  funds  realized 
by  him.  (High  on  Receivers, — 3d  ed. — ^sec.  809).  But  there 
is  nothing  in  this  record  to  show  that  all  the  costs,  which 
were  incurred  in  the  matter  of  the  appointment  of  the 
receiver,  were  not  paid.  A  fee  bill  has  been  fastened 
into  the  record  in  this  case,  but  is,  in  fact,  no  part  of  the 
record.  If,  however,  it  can  be  regarded  as  being  a  part 
of  the  record,  it  purports  on  its  face  to  be  a  bill  of  fees 
incurred  at  the  December  term,  1897,  and,  so,  evidently 
refers  to  costs  incurred  upon  and  under  the  petition  filed 
by  the  plaintiff  in  error  on  December  20,  1897.  The  court 
ordered  these  costs  to  be  paid,  part  thereof  by  plaintiff 
in  error'land  part  by  defendant  in  error.  No  objection  is 
made  to  this  part  of  the  court's  order,  nor  is  it  claimed 
that  either  of  the  parties  hereto  is  pecuniarily  irrespon- 
sible. The  receiver  here  is  not  complaining  about  his 
costs.  Moreover,  the  question  of  these  costs  does  not 
appear  to  have  been  raised  in  the  circuit  court,  and  the 
fee  bill  is  not  made  a  part  of  the  record  by  the  certificate 
of  evidence.  In  the  petition  filed  by  plaintiff  in  error  on 
December  20, 1897,  praying  for  an  order  upon  the  receiver 
to  make  certain  payments  specifically  named,  the  pay- 
ment of  the  costs  here  referred  to  was  not  mentioned. 
We  are  unable  to  see  that  the  court  committed  any  error 
in  discharging  the  receiver  without  requiring  him  to  re- 
tain this  amount  in  payment  of  his  own  costs. 
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None  of  the  reasons,  urged  by  the  counsel  for  the 
plaintijff  in  error  against  the  action  of  the  court  below 
in  discharging  the  receiver,  are  sufficient,  under  the  cir- 
cumstances detailed  in  this  record,  to  justify  us  in  hold- 
ing that  the  court  below  committed  error.  Accordingly, 
the  order  of  the  circuit  court,  discharging  the  receiver, 
is  affirmed.  Order  affirmed. 


Charles  J.  Yockey 

V. 

Charles  P.  Smith. 


181       5A4 
95a  ■182  Opinion  filed  October  19,  1899. 

1.  Wakebovses— warehouseman  has  no  property  in  stored  grain  thai 
is  subject  to  levy.  The  proprietor  of  a  wai%hou8e  in  which  grain  is 
stored  for  a  compensation  has  no  property  in  the  grain  that  can 
be  levied  upon  under  execution  against  him,  as  he  is  not  the  debtor 
of  the  owners  of  the  grain,  although  it  is  intermingled  in  common 
bins,  but  is  a  custodian  charged  with  the  duty  to  restore,  in  quan- 
tity and  quality,  such  grain  as  he  may  receive. 

2.  Same — title  to  grain  merely  stored  in  private  warehouse  does  not  pass 
to  warehouseman.  The  title  to  grain  placed  in  a  warehouse,  whether 
public  or  private,  does  not  pass  to  the  proprietor  of  the  warehouse, 
when  he  agrees  to  hold  it  for  the  owner  and  subject  to  hip  order. 

3.  Trover — trover  may  be  maintained  against  officer  for  conversion  of 
goods  taken  on  execution.  One  who  is  the  owner  of  property  and  en- 
titled to  its  possession  may,  after  demand,  maintain  trover  for  its 
conversion  against  an  officer  who  levied  upon  it  under  an  execution 
against  a  third  person. 

Yockey  v.  Smith,  81  111.  App.  556,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  H.  M.  Trimble,  Judge, 
presiding. 

This  was  an  action  of  replevin,  brought  by  appellee, 
against  appellant,  to  recover  the  possession  of  4955  bush- 
els of  corn  and  211  bushels  of  oats  which  had  been  stored 
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by  appellee  in  the  elevators  of  Robert  T.  Harrington,  at 
Marseilles,  Illinois,  and  which  had  been  levied  upon  and 
seized  by  appellant,  as  sheriff,  under  an  execution  against 
Harrington. 

The  declaration  contained  counts  in  the  cepit  and  deti- 
nety  and,  the  grain  not  having  been  found,  there  was  a 
count  in  trover.  Appellant  pleaded  Tion  cepit,  non  detinet^ 
not  guilty  and  property  in  Robert  T.  Harrington,  and 
also  a  special  plea  justifying  the  taking  and  detention 
by  virtue  of  an  execution  against  Robert  T.  Harrington 
in  favor  of  the  First  National  Bank  of  Marseilles,  Illi- 
nois, and  alleging  the  property  of  the  grain  to  be  in  Har- 
rington and  not  in  plaintiff.  Issues  were  joined  on  these 
pleas  and  a  traverse  of  the  special  plea.  The  cause  was 
tried  by  a  jury,  who  returned  a  verdict  finding  appel- 
lant guilty  ^nd  assessing  appellee's  damages  at  $1241.06. 
The  court  overruled  a  motion  for  a  new  trial  and  entered 
judgment  on  the  verdict,  which,  on  appeal,  was  aflarmed 
in  the  Appellate  Court. 

WiDMER  &  WiDMER,  (Henry  Mayo,  and  Butters, 
Carr  &  Gleim,  of  counsel,)  for  appellant. 

Charles  S.  Cullen,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  appears  from  the  testimony  introduced  on  the  trial 
that  Harrington  was  a  graip  dealer  at  Marseilles.  He 
bought,  shipped  and  sold  grain  on  his  own  account  and 
received  grain  in  store  from  farmers  in  his  elevators. 
He  operated  two  elevators,  one  known  as  the  "Harring- 
ton" or  "Railroad  elevator"  and  the  other  as  the  "Schroe- 
der  elevator."  Appellee,  being  the  owner  of  about  3000 
bushels  of  oats  and  5000  bushels  of  corn,  hauled  and 
stored  it  in  the  elevators  operated  by  Harrington,  under 
an  agreement,  as  the  evidence  tends  to  show  and  as  the 
Appellate  Court  found,  that  it  was  to  remain  his  grain, 
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subject  to  his  own  order,  until  such  time  as  he  saw  fit 
to  sell,  but  the  agreement  provided  that  appellee  should 
pay  one-quarter  of  a  cent  per  bushel  per  month  after  the 
first  day  of  November,  if  left  until  that  time.  The  grain 
was  delivered  from  time  to  time,  commencing  in  June 
and  ending  September  29, 1897.  In  July  2700  bushels  of 
the  oats  were  sold  to  Harrington,  but  the  balance  of 
the  grain  remained  in  store.  The  execution  upon  which 
appellant  seized  the  grain  came  into  his  hands  on  Octo- 
ber 1, 1897,  and  was  levied  the  next  day.  The  property 
was  sold  and  the  proceeds  applied  in  satisfaction  of  the 
execution  and  other  executions  which  appellant  had  re- 
ceived against  Harrington  October  1  and  2, 1897. 

Under  the  facts  the  question  presented  is  whether 
the  grain  in  question  was  the  property  of  Harrington, 
and,  as  such,  liable  to  be  taken  and  sold  under  execution 
against  him,  or  whether  it  was  the  property  of  appellee. 

Section  1  of  article  13  of  the  constitution  declares: 
"All  elevators  or  storehouses  where  grain  or  other  prop- 
erty is  stored  for  a  compensation,  whether  the  property 
stored  be  kept  separate  or  not,  are  declared  to  be  public 
warehouses."  The  Appellate  Court  found  as  a  fact  that 
the  grain  in  question  was  stored  under  a  contract,  under 
which  appellee  was  to  pay,  as  compensation  for  storage, 
a  certain  amount  per  bushel  after  November  1,  1897,  and 
this  finding,  in  connection  with  the  evidence  showing  the 
time  and  manner  in  which  Harrington  had  been  engaged 
in  the  grain  and  warehouse  business,  establishes  as  a 
fact  that  the  warehouses  kept  by  Harrington  were  public 
warehouses,  within  the  meaning  of  the  constitution  and 
the  statute  of  July  1,  1871,  (Hurd's  Stat.  1897,  chap.  114,) 
and  that  the  grain  of  appellee  was  received  by  Harring- 
ton as  a  public  warehouseman.  If  Harrington  received 
the  grain  as  a  public  warehouseman  the  title  to  the  prop- 
erty did  not  pass  to  him  but  remained  in  appellee,  and  it 
could  not  be  taken  and  sold  for  Harrington's  debts.  In 
German  Nat  Bank  v.  Meadowcroft^  95  111.  124,  where  a  simi- 
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lar  question  was  involved,  it  was  held  that  where  grain 
is  consigned  to  a  public  warehouse  and  is  there  stored 
in  bins,  mingled  with  other  grain  of  like  character  and 
grade  belonging  to  different  persons,  so  that  its  identity 
is  lost,  upon  the  refusal  of  the  warehouseman  to  deliver, 
upon  the  presentation  of  the  proper  warehouse  receipts, 
the  quantity  of  grain  and  of  the  grade  called  for  by  such 
receipts,  the  holder  of  the  receipts  may  maintain  trover 
for  the  recovery  of  damages.  It  was  also  held  that  if  the 
warehouse  and  grain  are  transferred,  the  person  to  whom 
the  transfer  was  made  would  in  like  manner  be  liable  to 
the  parties  who  had  stored  the  grain.  In  Snydacker  v. 
Blatchley,  177  111.  506,  it  was  held  that  one  engaged  in 
buying  and  shipping  grain,  and  also  in  storing  grain  for 
others  in  elevators  situated  in  a  city  having  less  than 
100,000  inhabitants,  is  the  keeper  of  a  pqblic  warehouse 
of  class  B,  within  the  meaning  of  section  2  of  the  Ware- 
house act.  (Rev.  Stat.  1 874,  p.  820. )  It  was  also  held  that 
receipts  for  grain  delivered  to  a  public  warehouseman  by 
the  owners  evidence  a  bailment,  and  not  a  sale,  whether 
the  grain  is  kept  separate  or  not. 

The  rule  adopted  in  the  cases  cited  may  properly  be 
applied  here.  We  think  it  is  plain  that  the  proprietors 
of  public  warehouses,  such  as  were  kept  by  Harrington, 
do  not  become  debtors  of  the  owners  of  the  grain  stored, 
but,  on  the  other  hand,  they  are  custodians,  charged  with 
the  duty  to  restore,  in  quantity  and  quality,  such  grain 
as  they  may  receive.  This  rule  is  demanded  for  the 
safety  and  security  of  those  who  entrust  their  graid  to 
the  keeping  of  persons  engaged  in  the  public  business  of 
warehousemen. 

It  is,  however,  claimed  in  the  argument  that  instruc- 
tions 7,  8,  10  and  11  given  for  the  plaintiff  authorized 
recovery  in  behalf  of  the  plaintiff  on  the  supposition  that 
Harrington  was  doing  business  as  a  private  warehouse- 
man. We  do  not  so  understand  the  instructions.  No.  8 
merely  declares,  in  substance,  that,  if  the  jury  believe, 
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from,  the  evidence,  that  plaintiff  was  the  owner  of  the 
property  in  question  and  entitled  to  the  possession  there- 
of at  the  time  of  the  commencement  of  the  suit,  and  that 
defendant  was  guilty  of  wrongfully  detaining  the  same 
after  demand,  then  the  plaintiff  was  entitled  to  recover. 
No.  10,  in  substance,  directed  the  jury  that  if  they  found, 
from  the  evidence,  that  the  grain  in  question  was  the 
property  of  plaintiff  and  that  he  was  entitled  to  the  pos- 
sessioj^,  and  that  the  defendant  levied  upon  and  took  pos- 
session under  an  execution  against  Harrington,  and  that 
he  had  sold  the  property  without  the  consent  of  plaintiff, 
this  would  amount  to  a  conversion  and  plaintiff  would 
be  entitled  to  recover.  The  ^eleventh  declared,  in  sub- 
stance, that  although  the  jury  might  believe,  from  the 
evidence,  that  the  sheriff  lawfully  came  into  the  posses- 
sion of  the  property,  yet  if  they  find  that  plaintiff  was 
the  owner  and  entitled  to  the  possession,  and  before  the 
commencement  of  the  suit  made  a  demand  for  the  pos- 
session of  the  property  and  defendant  refused  to  deliver 
the  same  but  afterwards  sold  the  property,  this  would 
amount  to  a  conversion.  As  to  the  three  instructions, 
we  fail  to  see  wherein  they  lay  down  an  incorrect  rule 
of  law  or  one  calculated  to  mislead  the  jury  in  arriving" 
at  a  correct  decision  of  the  questions  submitted  for  their 
determination. 

As  to  the  seventh  instruction,  the  jury  were,  in  sub- 
stance, directed,  that  if  they  believed,  from  the  evidence, 
that  plaintiff  delivered  in  the  warehouses  of  Harrington 
certain  grain  described  in  the  declaration,  and  that  the 
grain  was  delivered  under  an  agreement  between  plain- 
tiff and  Harrington  that  the  grain  was  to  be  held  by  Har- 
rington upon  storage  as  in  a  public  warehouse,  or,  if 
said  warehouses  were  not  public  warehouses,  then  that 
the  agreement  was  that  the  ownership  of  the  said  grain 
should  remain  in  plaintiff  and  should  be  subject  to  his 
order  and  control  until  such  time  as  ha  should  see  fit  to 
sell,  "and  that  at  the  time  of  the  levy  of  the  execution 


Digitized  by 


Google 


Oct,  '99J  YocKEY  V.  Smith.  569 

by  the  defendant  said  Harrington  had  on  hand  in  said 
warehouses  said  grain,  or  grain  of  like  character  and 
grade  equal  to  or  exceeding  the  amount  of  grain  deliv- 
ered by  the  plaintiff,  which  said  Harrington  was  holding 
for  said  plaintiff  under  said  agreement,  and  that  said 
defendant  levied  upon  and  took  said  grain  upon  an  exe- 
cution in  favor  of  the  First  National  Bank  of  Marseilles 
and  against  said  Harrington,  and  sold  or  otherwise  dis- 
posed of  the  same  so  as  to  deprive  the  plaintiff  ^  the 
same  without  the  consent  of  the  plaintiff,  then  the  jury 
should  find  for  the  plaintiff." 

While  we  do  not  regard  this  instruction  as  a  model, 
we  do  not  regard  it  liable  to  the  objection  urged  against 
it.  The  first  part  of  the  instruction  relates  to  public 
warehouses,  and  no  fault  is  found  with  that  portion  of  it; 
but  that  part  of  the  instruction  after  the  word  "or,"  it  is 
claimed,  authorizes  a  recovery  although  the  grain  of  the 
plaintiff  was  stored  in  private  warehouses.  This,  as  we 
think,  is  a  misapprehension  of  the  terms  of  the  instruc- 
tion. The  instruction,  as  we  understand  it,  predicates 
the  right  of  recovery  on  the  theory  that  there  was  a  con- 
tract between  the  parties  under  which  the  grain  was 
stored,  and  under  which  the  ownership  of  the  grain 
should  remain  in  plaintiff  and  be  subject  to  his  order  and 
control,  and  at  the  time  of  the  levy  Harrington  had  on 
hand  plaintiff's  grain  which  he  was  holding  for  the  plain- 
tiff. If  grain  was  placed  in  the  warehouse  under  a  con- 
tract that  it  was  to  be  held  for  the  plaintiff,  subject  to 
his  order  and  control,  and  it  was  so  held,  it  could  make 
no  difference  what  kind  of  a  warehouse  it  was  in.  As  no 
title  could  pass  under  such  an  arrangement,  a  creditor 
of  Harrington  would  have  no  right  to  seize  and  sell  the 
property  for  Harrington's  debts. 

We  find  no  substantial  error  in  the  record,  and  the 
judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Washington  Sanford  et  at. 

V, 

Sarah  C.  Davis. 
Opinion  filed  October  19,  1899. 

1.  Appeals  and  -eecrobb— defense  of  Statute  of  Frauds  cannot  he  first 
raised  on  appeal.  The  Statute  of  Frauds  cannot  be  relied  on  in  the 
Supreme  Court  when  not  pleaded  or  urged  upon  the  hearing-. 

2.  Specific  performance— ic/i«n  specific  performance  of  verbal  conr 
tract  to  convey  vyill  be  decreed.  Specific  performance  will  be  decreed 
of  a  verbal  agreement  by  a  father  to  convey  land  to  a  child  if  the 
latter  will  live  upon  and  improve  it,  where,  in  reliance  upon  the 
promise,  the  child  takes  possession,  pays  the  taxes  and  makes  last- 
ing and  valuable  improvements  on  the  property. 

3.  Evidence— u)/i€n  evidence  of  previous  gift  of  land  by  mortgagor  is 
competent  on  foreclosure.  Testimony  of  a  daughter  that  her  father 
gave  her  certain  land  and  a  deed  of  it,  which  she  returned  to  him 
on  the  representation  that  otherwise  the  property  might  be  taken 
for  the  debts  of  her  husband,  is  competent,  as  against  the  father, 
in  a  proceeding  to  foreclose  a  mortgage  subsequently  given  by 
him  on  the  land. 

4.  Deeds— tdZe  passes  on  delivery  of  deed  though  the  deed  is  returned  to 
granlorfor  an  outside  purpose.  Title  passes  upon  delivery  of  a  deed 
by  a  father  to  a  daughter,  although  the  latter  returned  it  upon  the 
representation  that  otherwise  the  land  could  be  taken  for  the  debts 
of  her  husband. 

5.  Mortgages— lo^cn  mortgage  is  subject  to  title  of  occupant  of  premises, 
A  mortgage  executed  by  a  father  upon  land  previously  given  by 
him  to  his  daughter,  and  upon  which  she  resided,  is  subject  to  her 
title,  where  the  mortgagee  knew  of  her  occupancy  under  claim  of 
title,  and  the  father,  at  the  time  of  the  gift,  was  not  indebted. 

Writ  of  Error  to  the  Circuit  Court  of  Cumberland 
county;  the  Hon.  Prank  K.  Dunn,  Judge,  presiding. 

EvERHART  &  Decius,  foF  plaintiffs  in  error. 

Logan  &  Greathouse,  for  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  a  writ  of  error  brought  by  Washington  San- 
ford and  J.  R.  Harrison,  executors  of  the  estate  of  Moril 
Sanford,  deceased,  and  David  Baughman,  to  reverse  a 
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decree  of  the  circuit  court  of  Cumberland  county  obtained 
by  Sarah  C.  Davis  against  them,  wherein  a  foreclosure 
proceeding  instituted  by  said  executors  against  David 
Baughman  was  vacated  and  a  certificate  of  purchase  set 
aside,  and  Baughman  was  decreed  to  convey  the  land  in- 
volved in  the  proceeding,  to-wit,  the  south-east  quarter 
of  section  7,  township  9,  range  11,  in  Cumberland  county, 
to  Sarah  C.  Davis. 

The  facts  out  of  which  this  litigation  arose  are,  briefly, 
as  follows:  In  1867  David  Baughman  owned  2300  acres 
of  land.  His  daughter,  the  defendant  in  error,  married 
James  Davis.  Soon  after  the  marriage  Baughman  turned 
over  to  his  daughter  240  acres  of  land.  Eighty  acres  were 
in  Clark  county  and  in  cultivation,  and  upon  which  were 
erected  a  log  house,  stable,  smoke-house,  and  a  well  had 
been  dug.  The  other  tract  consisted  of  160  g,cres  of  unim- 
proved prairie  land  in  Cumberland  county,  enclosed  by  a 
fence  with  another  quarter  section  of  land  lying  south  of 
it.  Mrs.  Davis,  with  her  husband,  moved  on  the  80-acre 
tract  in  Clark  county,  and  she  also  took  possession  of  the 
other  tract  of  160  acres  in  Cumberland  county.  They  built 
a  fence  on  the  south  line  of  the  quarter,  erected  a  house, 
barn  and  other  out-buildings,  set  out  an  orchard,  dug  a 
well,  and  made  other  improvements  at  a  cost  of  $2500. 
In  1873  they  moved  on  the  quarter  section,  and  they 
have  resided  on  it  ever  since,  and  from  year  to  year  paid 
all  the  taxes  assessed  on  the  land,  Mrs.  Davis  claiming 
the  land  as  her  own.  Pour  or  five  years  ago  Baughman 
sold  the  80-acre  tract  in  Clark  county,  and  that  tract  is 
not  involved  in  this  proceeding.  On  the  10th  day  of 'Sep- 
tember, 1879,  Baughman  mortgaged  the  160-acre  tract  in 
Cumberland  county  to  Moril  Sanford  to  secure  the  pay- 
ment of  $1600.  In  1894  this  mortgage  was  taken  up  and 
Baughman  gave  a  second  mortgage  to  Sanford  for  $5724. 
Shortly  after  this  mortgage  was  given  Sanford  died.  At 
the  August  term,  1897,  of  the  Cumberland  county  circuit 
court  Washington  Sanford  and  J.  R.  Harrison,  executors 
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of  the  estate  of  Moril  Sanford,  foreclosed  the  mortgage 
last  above  described,  but  Sarah  C.  Davis  was  not  made 
a  i)arty.  Under  the  decree  of  foreclosure  the  land  was 
sold  on  the  15th  day  of  October,  1897,  and  purchased  by 
Sanford  and  Harrison,  executors,  and  this  bill  was  filed 
by  Sarah  C.  Davis  to  set  aside  the  foreclosure  proceed- 
ings and  the  master's  certificate  of  purchase  as  clouds 
on  her  title.  Baughman  was  made  a  party  to  the  bill, 
and  the  complainant  prayed  that  he  be  required  to  con- 
vey the  land  to  her  by  proper  deed  of  conveyance.  On 
the  hearing  on  the  pleadings  and  evidence  the  court  en- 
tered a  decree  as  prayed  for  in  the  bill. 

The  Statute  of  Frauds  was  not  pleaded  or  in  any 
manner  relied  upon  on  the  hearing  in  the  circuit  court, 
and  it  cannot  be  relied  upon  here.  The  law  is  well  set- 
tled in  this  State  that  where  a  father  makes  a  verbal 
agreement  with  a  child  to  convey  to  such  child  a  tract  of 
land  if  the  latter  will  enter  and  live  upon  the  land  and 
improve  it,  and  the  child  enters  upon  the  land  in  reliance 
of  the  promise  and  makes  lasting  and  valuable  improve- 
ments, a  court  of  equity  will  decree  the  specific  perform- 
ance of  such  a  contract.  Irwin  v.  Dyke,  114  111.  302,  and 
cases  cited. 

It  is  fully  and  clearly  established  by  the  evidence  that 
in  1867  David  Baughman  turned  the  land  in  controversy 
over  to  his  daughter,  Sarah  C.  Davis;  that  she  and  her 
husband  entered  upon  it,  improved  it  and  have  resided 
upon  it  since  1873;  that  they  paid  all  taxes  assessed  on 
the  land,  and  that  Mrs.  Davis  has,  from  the  time  she 
entered  upon  it,  claimed  the  land  as  her  farm,  and  that 
it  has  been  known  and  recognized  by  all  persons  in  the 
neighborhood  as  the  Davis  farm.  When  the  land  was 
turned  over  to  Mrs.  Davis  it  was  fenced  in  with  another 
quarter  section  joining  it  on  the  south,  but  in  other  re- 
spects it  was  wild,  unimproved  prairie  land.  The  Davis* 
ran  a  fence  between  the  two  quarters,  broke  the  land 
and  erected  valuable  improvements  thereon,  which  w^ere 
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worth  from  $2000  to  $2500.  Baughman,  whose  deposi- 
tion was  taken  on  behalf  of  the  defendants,  admitted  in 
his  evidence  that  he  always  intended  that  his  daughter 
should  have  the  land.  He  further  admitted  that  he  had 
made  out  deeds  to  his  children  for  lands  given  to  them, 
including  Sarah  C.  Davis,  but  that  the  deeds  were  not 
delivered  and  were  subsequently  destroyed.  The  com- 
plainant testified,  and  her  evidence  was  competent  as 
against  Baughman,  that  he  gave  her  the  land  and  that 
he  handed  her  a  deed  for  the  same,  but  she  returned  the 
deed,  as  they  made  her  believe  it  might  be  taken  for  the 
debts  of  her  husband.  If  her  evidence  was  true, — and  it 
is  not  impeached, — the  title  passed  by  the  deed  although 
it  was  returned.  Venson  Swim,  a  witness  who  resides 
near  the  land,  testified  that  Mrs.  Davis  has  occupied  the 
land  since  1872,  and  that  it  was  known  as  her  farm.  He 
further  testified  that  over  twenty  years  ago  David  Baugh- 
man in  a  conversation  said  that  Mary,  his  daughter,  took 
the  south  half  of  the  half  section  and  that  he  gave  the 
north  half  of  the  half  section  (the  quarter  section  in  dis- 
pute) to  Sarah  C.  Davis.  Indeed,  the  evidence  shows 
beyond  question  that  Baughman  gave  the  land  to  the 
complainant,  and  that  in  pursuance  of  the  gift  she  went 
into  the  possession  as  early  as  1872,  and  that  she  has 
occupied  the  premises  as  a  home  and  residence  ever  since, 
making  valuable  improvements  and  claiming  the  land  as 
her  own.  When  Moril  Sanford  took  a  mortgage  on  the 
land  from  David  Baughman  the  complainant  was  in  pos- 
session claiming  title,  and  her  possession  was  notice  to 
him  of  her  rights  and  title  in  the  property,  and  the  mort- 
gage was  subject  to  her  title.  Moreover,  when  the  mort- 
gage was  given,  the  mortgagee,  Sanford,  resided  in  the 
same  neighborhood  and  knew  that  complainant  was  oc- 
cupying the  land  claiming  title.  Knowing  these  facts' 
he  took  subject  to  her  title.  When  the  gift  was  made 
Baughman  was  a  large  landholder  and  was  not  indebted, 
and,  so  far  as  appears,  the  gift  to  the  complainant  was  a 
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reasonable  provision,  which,  under  all  the  circumstances, 
he  had  the  right  to  make. 

After  a  careful  consideration  of  all  the  evidence  we 
are  satisfied  the  decree  vacating"  the  mortgage  and  the 
certificate  of  sale  made  by  the  master,  and  requiring 
David  Baughman  to  execute  a  deed,  was  correct,  and  it 
will  be  affirmed.  Decree  ^firmed. 


The  People  ex  rel.  Prank  A.  Johnson  et  at. 

V. 

Theodore  H.  Schintz. 

Opinion  filed  October  19^  1899. 

Attorneys  at  law — an  attorney  guilty  of  larceny  tmll  be  disbarred. 
The  name  of  an  attorney  who  is  shown  to  have  been  guilty  of  lar- 
ceny will  be  stricken  from  the  rolls  upon  information  filed  by  the 
Attorney  General. 

Information  for  disbarment. 

E.  C.  Akin,  Attorney  General,  (Prank  Asbury  John- 
son, of  counsel,)  for  the  relators. 

Per  Curiam:  This  is  an  information  by  the  Attorney 
General  in  the  name  of  the  People  at  the  relation  of  five 
members  of  the  bar  of  Cook  county  in  this  State,  charging" 
Theodore  H.  Schintz,  the  respondent  herein,  a  practicing 
attorney  in  the  city  of  Chicago,  with  fraudulent,  dishon- 
est, scandalous  and  unprofessional  conduct,  calculated  to 
bring  the  courts  of  justice  into  disrepute  and  contempt 
and  to  tarnish  the  good  name  of  the  legal  profession,  and 
asking  that  an  order  be  entered,  striking  his  name  from 
the  roll  of  attorneys  of  this  court,  and  debarring  him  from 
the  right  to  practice  law.  Rule  to  show  cause  was  en- 
tered. Answer  was  tiled  to  the  information.  Commis- 
sioner was  appointed  to  take  testimony,  which  has  been 
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taken  and  returned  into  court.  It  sustains  the  charges 
against  the  respondent.  Under  a  stipulation  between 
the  parties,  the  evidence  taken  in  Schintz  v.  People^  178 
111.  320,  has  been  introduced  in  this  proceeding,  and  is  a 
part  of  the  record  here.  The  facts  are  sufficiently  stated 
in  that  case,  and  need  not  be  repeated  here.  The  proof 
shows  that  respondent  has  been  guilty  of  larceny. 

Let  the  rule  be  made  absolute,  and  let  an  order  be 
entered,  striking  the  name  of  Theodore  H.  Schintz,  the 
respondent  herein,  from  the  roll  of  attorneys  of  this  court 
in  accordance  with  the  prayer  of  the  information  filed 
by  the  Attorney  General.  •         ^^^^  ^^^  ^^^^^^^^ 


The  Niagara  Fire  Insurance  Company 

V. 

D.  Heenan  &  Co. 

Opinion  filed  October  19,  1899. 

1.  Insurance — law  leans  to  thai  (xmstruction  of  policy  whick  affords 
insured  indemnity.  The  law  will  lean  to  that  construction  of  an  in- 
surance contract  which  carries  out  the  purpose  of  such  a  contract 
and  affords  the  insured  indemnity. 

2.  Same — when  insurance  on  building  will  include  fixtures  covered  by 
other  insurance.  A  company  which  insures  a  building*,  only,  is  liable 
for  the  loss  of  fixtures  built  into  it,  although  some  of  them  are  in- 
cluded in  a  separate  item  covered  by  other  insurance,  when  the 
loss  on  the  building-  exceeds  the  insurance  upon  it  and  that  upon 
the  item  in  which  the  fixtures  are  included. 

3.  Propositions  op  law— party  cannot  complain  of  correct  modifir 
cation  of  his  proposition  of  law  which  might  have  been  refused.  A  propo- 
sition of  law  not  applicable  to  the  facts  or  material  to  the  issues 
may  properly  be  refused,  and  the  party  requesting  it  cannot  com- 
plain that  the  court  held  the  same  after  correcting  it. 

4.  Same — amount  of  damages  awarded  on  fire  policy  not  open  to  review 
by  Supreme  Court.  The  amount  of  damages  awarded  in  a  suit  on  a 
fire  insurance  policy,  when  presented  as  a  question  of  fact,  is  not 
reviewable  by  the  Supreme  Court. 

Niagara  Fire  Ins.  Co.  v.  Heenan  &  Co.  81  111.  App.  678,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Charles  Blanchard, 
Judg^e,  presiding. 

Paden  &  G RIDLEY,  for  appellant. 

P.  J.  LucEY,  and  Bates  &  Harding,  for  appellee. 

Mr.  Chief  Justice  Cart wright  delivered  the  opinion 
of  the  court: 

The  Appellate  Court  affirmed  a  judgment  entered  in 
the  circuit  court  of  LaSalle  county  in  favor  of  appellee, 
and  against  appellant,  for  $3074.16,  the  full  amount  of  a 
policy  of  insurance  issued  by  appellant  upon  appellee's 
store  building,  with  interest  from  the  time  when  the  pay- 
ment was  due.  There  is  no  controversy  as  to  the  in- 
surance or  the  loss,  and  it  is  conceded  that  appellant  is 
liable  for  its  full  pro  rata  share  of  such  loss,  excluding 
certain  fixtures  which  would  ordinarily  be  included  as 
parts  of  the  building.  The  controversy's  whether  these 
fixtures  are  to  be  excluded. 

The  case  was  tried  without  a  jury,  upon  an  agreed 
statement  of  facts.  So  far  as  material  to  be  stated  they 
are  as  follows:  The  plaintifif,  D.  Heenan  &  Co.  was  a  cor- 
poration carrying  on  a  department  store  which  it  owned 
in  the  city  of  Streator,  and,  together  with  two  insurance 
agents,  prepared  printed  slips  describing  its  property, 
for  the  purpose  of  insuring  it.  The  description  on  the 
slips  was  divided  into  three  parts.  The  first  item  was 
as  follows: 

'% on   its  three-story,  brick,  composition-roof 

building,  and  basement,  additions,  foundations  and  area 
walls;  occupied  principally  as  a  general  store,  post-office 
and  offices;  situated  on  tjie  north-west  corner  of  Main 
and  Park  streets,  Streator,  Illinois." 

The  second  item  was  its  stock  of  merchandise,  not 
material  in  this  case.     The  third  was  as  follows: 
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"$ on  its  store  furniture  and  fixtures,  consisting, 

in  part,  of  awnings,  counters,  shelving,  bins,  butter  boxes, 
refrigerators,  desks,  chairs,  safes,  wall  paper  racks,  track 
ladders,  scales,  gas  and  .water  pipes,  stoves  and  piping, 
steam  boilers  and  pump,  steam  heating  apparatus  and 
connections,  h3'draulic  engine  and  elevator,  two  Babcock 
fire  extinguishers,  coffee  grinders,  brick  encased  coffee 
roaster,  small  upright  steam  engine  with  appurtenances, 
soda  fountain,  with  attachments  and  furnishings,  one  ven- 
tilating fan  and  electric  motor  and  attachments,  and  such 
other  furniture  and  fixtures  as  are  necessary  for  conduct- 
ing its  business;  all  while  contained  in  the  above  de- 
scribed building  and  basement,  additions  and  areas  under 
sidewalk  adjoining  said  building.'* 

Plaintiff  obtained  jiisurance  with  various  companies 
to  the  extent  of  $119,000,  and  one  of  these  slips  was  at- 
tached to  each  policy.  Each  company  insured  one  item 
contained  in  the  slip,  and  inserted  the  amount  which  it 
insured  in  the  blank  space.  No  company  insured  more 
than  one  of  the  separate  items.  The  defendant's  policy 
was  for  $3000  on  the  first  item,  and  the  figures  "3000'*  were 
inserted  in  the  blank  space  at  the  beginning.  The  simi- 
lar spaces  at  the  commencement  of  the  other  items  were 
filled  with  a  horizontal  mark  of  the  pen.  The  entire 
insurance  on  the  first  item  amounted  to  $35,000.  Other 
companies  insured  on  the  second  item  to  the  extent  of 
$80,000,  and  still  other  companies  insured  to  the  amount 
of  $4000  on  the  third  item.  On  November  22,  1897,  the 
premises  were  destroyed  by  fire.  The  loss  on  the  second 
item  was  $120,000,  and  the  companies  insuring  on  that 
item  paid  the  full  amount  of  their  policies, — $80,000.  The 
loss  on  the  third  item  was  $13,000,  which  was  $9000  more 
than  the  insurance,  and  the  \:ompanies  insuring  on  that 
item  alone  paid  their  policies,  amounting  to  $4000.  A 
disagreement  arose  between  the  parties  as  to  the  amount 
of  loss  and  damage  on  the  first  item,  and  each  party 
selected  an  appraiser,  in  pursuance  of  the  policies,  who 
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made  an  award  in  writing  that  the  total  loss  and  damage 
on  the  first  item  was  $32,250,  but  they  disagreed  as  to 
whether  the  fixtures  mentioned  in  the  third  item,  which 
were  a  part  of  the  building,  should  also  be  included  in 
the  loss  and  damage  under  the  first  item.  Not  being  able 
to  agree  upon  that  question,  they  signed  a  further  writing 
and  delivered  the  same  to  the  parties,  as  follows: 

^'Streator,  Illinois,  February  24, 1898. 

^*We,  the  undersigned,  chosen  to  estimate  on  the  Heenan 

&  Co.  building,  at  Streator,  Illinois,  find  that  the  loss  on  steam 

heating,  elevator,  plumbing,  gas  piping  and  fixtures  amounts 

to  the  sum  of  $5544,  as  follows: 

Oas  piping  and  fixtures 8550 

Heating  4000 

Elevator 8000 

Plumbing 380  

80090 

Twenty  per  cent  depreciation _!** 

Balance ^  86544 

S.  W.  Egbert, 
Samuel  R.  White." 

These  fixtures  embraced  in  this  last  paper  were  built 
and  placed  in  the  building  in  the  usual  way  when  it  was 
erected,  and  served  their  purpose  until  the  time  of  the 
fire.  Plaintiff  afterward  sent  additional  proof  of  loss  of 
other  fixtures  annexed  to  the  building,  which  were  omit- 
ted from  the  building  by  the  appraisers  without  fraud, 
but  it  will  not  be  necessary  to  notice  them  or  any  ques- 
tion raised  about  them,  because  we  have  concluded  that 
the  fixtures  enumerated  by  the  appraisers  and  valued  by 
them  in  the  above  paper  were  a  part  of  the  building  to 
be  included  as  insured  by  the  defendant.  Under  that  con- 
struction of  the  policy  the  loss  exceeds  the  total  amount 
of  insurance,  and  defendant  is  liable  for  the  full  amount 
of  its  policy. 

The  ground  upon  which  it  is  claimed  that  the  fixtures 
which  were  a  part  of  the  building  and  would  ordinarily  be 
included  under  the  description  of  it  in  defendant's  policy 
are  to  be  excluded,  is,  that  they  are  mentioned  in  the 
third  item,  together  with  the  personal  property  and  store 
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furniture,  such  as  awnings,  counters,  desks,  chairs,  etc. 
The  court  held  as  law  a  written  proposition  submitted 
by  the  plaintiff,  which  represents  its  claim,  as  follows: 

"The  court  holds,  as  a  matter  of  law,  that  insurance 
on  a  three-story  brick,  composition-roof  building,  and 
basement,  additions,  foundations  and  area  walls,  covers 
everything  which  enters  into  said  building  and  forms  a 
part  thereof,  including  plumbing,  steam  heating,  elevat- 
ors, gas  piping,  sewer  pipes,  etc.,  where  these  items  are 
built  into  the  buildiifg  at  the  time  it  is  erected  and  form 
a  part  thereof;  and  if  a  fire  occurs,  the  insurer  whose 
policy  covers  on  the  building  is  liable  for  loss  to  the 
above  items,  where  i1>is  shown  that  they  are  not  covered 
by  other  insurance." 

The  defendant  submitted  a  number  of  propositions 
asking  to  have  the  court  hold,  as  a  matter  of  law,  that 
the  parties  might,  between  themselves,  determine  that 
the  fixtures  were  personalty,  and  their  agreement  would 
be  enforced;  that  the  division  of  the  subject  of  insurance 
into  three  separate  items,  and  the  issue  of  a  policy  by  it, 
as  insurer,  upon  the  articles  enumerated  in  one  of  the 
items  alone,  excludes  the  other  items;  that  the  enumera- 
tion of  fixtures  in  the  third  item  excludes  them  from  the 
description  of  the  building  in  the  first,  although  the  ar- 
ticles so  enumerated,  in  the  absence  of  designation  as  the 
subjects  of  a  separate  contract,  would  be  deemed  proper 
constituents  of  the  building  named  in  the  first  item,  and 
that  the  specific  enumeration  of  the  fixtures  as  a  sepa- 
rate matter  of  contract  made  the  effect  of  the  policy  an 
insurance  of  the  building  without  the  fixtures.  The  court 
modified  each  of  them  so  as  to  hold  that  articles  enu- 
merated in  the  third  item  which  belonged  to  and  formed 
a  part  of  the  first  item  were  embraced  and  covered  by  it 
unless  covered  by  other  insurance,  and  that  the  policy 
which  insured  the  building  covered  everything  which 
constituted  such  building  and  formed  a  part  thereof, 
which  was  not  otherwise  covered  by  insurance. 
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There  is  no  doubt  that  parties  may  make  contracts 
of  insurance  to  suit  themselves,  and  the  question  here  is 
what  contract  did  the  parties  make.  Three  subjects  of 
insurance  were  presented  to  defendant,  the  first  of  which 
was  plaintiff's  building*  in  its  entirety,  and  defendant 
chose  to  insure,  and  did  insure,  the  building  as  there  de- 
scribed. ■  The  only  g^round  for  the  argument  that  it  did 
not  insure  the  entire  building  according  to  the  description 
in  the  first  item  is,  that  there  was  another  item  which 
included  specific  portions  of  it,  upon  which  some  other 
company  might,  and  did,  place  insurance.  A  contract 
of  insurance  is  a  contract  of  indemnity,  and  unless  in- 
demnity for  the  loss  sustained  has  been  reached,  the  law 
will  lean  to  that  construction  whk:h  carries  out  the  pur- 
pose of  such  a  contract  and  gives  such  indemnity.  {Au- 
rora Fire  Ins.  Co,  v.  Eddy,  49  111.  106;  Commercial  Ins.  Go.  v. 
Robinson,  64  id.  265;  Niagara  Fire  Ins.  Co.  v.  Scammon,  100  id. 
644.)  Here,  there  were  policies  to  the  amount  of  $35,000 
on  the  building  and  other  insurance  to  the  amount  of 
$4000  on  personal  property,  including  a  part  of  the  build- 
ing consisting  of  the  fixtures  built  into  it.  The  loss  on 
the  building  was  in  excess  of  all  the  insurance,  which 
was  not  equal  to  such  loss  whether  the  $4000  of  insur- 
ance on  the  third  item  is  applied  pro  rata  upon  all  the 
articles  in  that  item  or  to  the  other  articles  exclusive  of 
the  fixtures.  If  the  insurance  on  the  third  item  had  been 
sufficient  to  pay  for  the  loss  of  the  fixtures,  the  plaintiff 
could  not  recover  again  for  that  part  of  the  building; 
but  they  formed  a  part  of  the  building  and  were  described 
in  the  first  item,  and  their  loss  is  not  paid  for  by  any 
other  insurance.  The  fixtures  were  not  excepted  from 
the  building  in  the  general  description  of  it  as  insured 
by  defendant,  and  we  do  not  think  that  it  is  a  necessary 
or  proper  conclusion  that  the  defendant  did  not  intend 
to  insure  the  whole  building  under  its  general  designa- 
tion, merely  because  the  mixture  of  articles  in  the  third 
item  included  portions  of  the  building. 
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The  defendant  submitted  a  further  proposition  of  law, 
that  where  parties  put  a  certain  valuation  upon  different 
subjects  of  insurance  the  effect  is  to  make  them  distinct 
matters  of  contract,  and  the  court  modified  this  proposi- 
tion in  like  manner  with  the  others.  The  proposition 
was  not  applicable  to  the  case,  because,  as  between  these 
parties,  there  was  no  separate  valuation  or  separate  in- 
surance upon  the  building  and  the  particular  portions  of 
the  feuilding  mentioned  in  the  third  item.  They  put  no 
separate  valuation  upon  the  building  and  fixtures,  but  the 
entire  valuation  was  put  upon  the  building"  as  a  whole. 
The  proposition  might  have  been  refused,  but  the  modi- 
fication was  not  incorrect. 

The  defendant  also  asked  the  court  to  hold  the  prop- 
osition that  an  award  of  appraisers  is  final  and  binding 
upon  the  parties  in  the  absence  of  fraud  and  misconduct, 
and  the  court  modified  it  by  inserting  the  word  "mistake" 
after  "misconduct."  The  proposition  should  have  been 
refused  because  it  could  have  no  influence  in  deciding 
the  issues.  The  agreed  statement  of  facts  shows  that 
the  appraisers  disagreed  as  to  whether  the  fixtures  con- 
stituted a  part  of  the  building  or  not,  or  whether  they 
were  included  under  the  first  item.  Their  awards  do  not 
show  that  they  found  that  $32,250  covered  the  whole 
building,  but  that  they  disagreed  as  to  whether  it  did 
or  not.  It  is  immaterial  what  alteration  the  court  made 
in  tl^  proposition. 

Counsel  say  that  the  judgment  was  excessive  in 
amount,  but  we  agree  with  the  construction  given  to  the 
contract  by  the  circuit  court,  and  as  presented  in  this 
record  the  amount  of  damages  is  a  question  of  fact  not 
reviewable  in  this  court. 

The  judgment  of  the  Appellate  Court  is  aflBrmed. 

Judgment  affirmed. 
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The  Iroquois  Furnace  Company 

V. 

The  Wilkin  Manufacturing  Company. 
Opinion  filed  October  19, 1899. 

1.  Appeals  and  ^rbobs— effect  where  case  is  tried  on  mistaken  theory 
of  law.  A  judgment  will  be  reversed  and  the  case  sent  back  for  new 
trial  where  it  was  tried  upon  an  erroneous  or  mistaken  theory  of  law. 

2.  Attachment— o6/cdtons  to  form  of  affidavit  should  he  made  below. 
An  objection  to  an  amendable  defect  in  an  attachment  affidavit 
comes  too  late  when  first  raised  in  the  appellate  tribunal. 

3.  Sawbi— when  statement  of  non-residence  in  affidavit  is  sufficient.  An 
affidavit  for  attachment  on  the  ground  of  the  non- residence  of  the 
defendant  corporation  is  sufficient,  where  it  alleges,  in  conformity 
with  section  1  of  the  Attachment  act,  that  the  defendant  is  not  a 
resident  of  the  State,  and  further  shows  that  its  residence  is  in  a 
certain  city  in  a  designated  State,  although  it  fails  to  aver  that 
the  defendant  was  chartered  in  the  State  of  its  alleged  residence. 

4.  Same— w/ien  notice  of  publication  in  aitachment  is  sufficient  to  confer 
jurisdiction.  In  an  attachment  suit  a  notice  of  publication,  whereby 
the  defendant  is  required  to  appear  at  the  next  term  of  court, 
erroneously  stated  to  be  the  third  Monday  of  August  instead  of  the 
third  Monday  of  September,  is  sufficient  to  confer  jurisdiction  upon 
the  court,  although  it  requires  the  defendant's  appearance  prior  to 
the  commencement  of  the  suit  the  date  of  which  is  stated  in  the 
notice,  since  the  mistake  is  apparent,  and  the  defendant  is  pre- 
sumed to  know  when,  under  the  law,  the  next  term  begins. 

5.  Same — when  alleged  defect  in  bond  does  not  go  to  jurisdiction.  That 
an  attachment  bond,  in  a  suit  by  a  partnership,  was  signed  by  only 
one  partfier  as  principal  does  not  go  to  the  jurisdiction  of  the  court, 
and  cannot  be  urged  on  appeal  by  the  garnishee  in  a  toUategil  at- 
tack upon  the  judgment  rendered  in  the  attachment  proceeding, 
when  the  objection  was  not  raised  in  the  court  below. 

6.  Garnishment — extent  to  which  garnishee  may  attack  a  judgment 
a^gainst  aitachment  defendant.  A  garnishee,  against  whom  judgment 
has  been  rendered  in  an  attachment  suit,  cannot  complain  of  mere 
irregularities  in  the  antecedent  proceedings  or  the  judgment 
against  the  attachment  defendant,  but  may  attack  their  validity 
on  the  ground  that  the  court  was  without  jurisdiction. 

7.  Sales — warranty  of  quality  and  fitness  by  a  manufacturer — ^ect. 
A  manufacturer  who  proposes,  in  accordance  with  specifications 
prepared  by  him,  to  furnish  a  purchaser  blowing  engines  guaran- 
teed to  be  of  the  best  material  and  workmanship  and  to  be  equal 
or  superior  to  any  blowing  engine  on  the  market,  undertakes  that 
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they  shall  be  equal,  for  the  purpose  and  design  for  which  a  blowing 
engine  is  intended,  to  any  other  engine  on  the  market,  whether 
constructed  according  to  the  same  specifications  or  not. 

8.  Evidence — evidence  of  breach  of  warranty  is  competent  though  the 
article  has  been  received  and  used.  It  is  competent  for  a  purchaser  of 
engines,  although  he  has  received  and  used  them,  to  show,  by  way 
of  recoupment,  that  they  were  not  constructed  according  to  the 
contract  or  are  unsuitable  for  the  purpose  intended. 

9.  Construction — wJien  recitals  in  agreement  may  be  given  force. 
Recitals  in  an  agreement  may  be  given  force  when  referred  to  in 
the  operative  part  of  the  instrument  in  such  a  way  as  to  show  that 
they  were  designed  to  form  a  part  of  it. 

10.  Damages— ^err»  "pcnatty"  prima  facie  excludes  idea  of  stipvJated 
damages.  The  word  "penalty"  prima  facie  excludes  the  notion  of 
stipulated  damages,  although  the  use  of  either  the  word  "penalty" 
or  the  words  "liquidated  damages"  is  not  conclusive. 

11.  Same— «um  named  as  damages  is  a  penalty  if  contract  is  uncertain. 
A  sum  named  in  an  agreement  as  damages  for  its  breach  will  be 
construed  as  a  penalty  when  the  terms  of  the  contract  are  indefi- 
nite atid  uncertain. 

12.  SAUE—when  sum  named  in  contract  is  a  penalty  and  not  liquidated 
damages.  In  a  contract  where  a  sum  of  money  is  made  payable  in 
gross  for  a  breach  of  any  of  its  stipulations,  which  are  of  various 
degrees  of  importance,  and  as  to  some  of  which  the  damages  might 
be  considered  liquidated  whilst  the  damages  for  the  non-perform- 
ance of  the  others  are  not  measurable  by  any  exact  pecuniary 
standard,  such  sum  is  a  penalty  only,  and  not  liquidated  damages. 

13.  Same — sum  greatly  exceeding  actual  damages  is  a  penalty.  An 
amount  agreed  to  be  paid  in  case  of  delay  in  the  delivery  of  ma- 
chinery to  be  manufactured  for  a  purchaser  will  be  treated  as  a 
penalty  where  it  greatly  exceeds  the  actual  damages  suffered  by 
the  purchaser  on  account  of  the  delay. 

Iroquois  Furnace  Co.  v.  WtlJcin  Manf.  Co.  77  111.  App.  59,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Francis  Adams,  Judge, 
presiding. 

This  is  a  proceeding  by  attachment,  commenced  on 
August  28,  1891,  by  Pickands,  Brown  &  Co.  against  the 
Wilkin  Manufacturing  Company.  The  attachment  writ, 
which  was  issued  August  28,  1891,  was  made  returnable 
September  21,  1891.     The  affidavit  alleged  that  the  ap- 
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pellee,  the  Wilkin  Manufacturing  Company,  was  indebted 
to  the  plaintiffs,  Pickands,  Brown  &  Co.,  in  the  sum  of 
$1035.32  for  goods  sold  and  delivered.  The  sheriff  made 
return,  that'uo  property  of  the  defendant  was  found  in  his 
county,  and  that  he  had  served  the  writ  on  the  appellant, 
the  Iroquois  Manufacturing  Company,  as  garnishee. 

The  declaration  contains  the  common  counts  only. 
The  interrogatories  to  the  garnishee  required  it  to  state, 
whether  the  defendant  was  furnishing  material,  or  doing 
work  in  pursuance  of  any  contract  between  the  defend- 
ant and  the  garnishee.  The  garnishee,  who  is  the  ap- 
pellant here,  answered,  stating  that  the  appellee,  the 
Wilkin  Manufacturing  Company,  had  furnished  material 
in  pursuance  of  the  contract  hereinafter  described;  that 
the  appellant  had  paid  $12,750.00  of  the  purchase  money 
for  the  engines  named  in  the  contract,  and  had  off-sets  and 
claims  for  damages  against  the  balance;  that  the  Wilkin 
company  had  assigned  its  claim  to  John  Peatherstone's 
Sons,  of  which  the  garnishee  had  notice;  that  William 
Bayley  &  Sons  had  filed  a  bill  to  enforce  a  sub-contract- 
or's lien  on  account  of  material  furnished  for  the  engines; 
that  other  attachment  suits  had  been  sued  out,  and  laid 
in  the  hands  of  the  garnishee;  and  that  one  John  Barth 
claimed  the  moneys,  if  any,  due  on  account  of  said  con- 
tract, by  virtue  of  an  assignment  made  to  him  by  the 
Wilkin  company.  The  answer  of  the  appellant  garnishee 
further  stated,  that  the  engines  referred  to  in  the  con- 
tract were  partially  shipped  from  Milwaukee  about  the 
third  daysof  July  and  August,  1891,  respectively;  and  the 
final  working  parts  came  into  the  possession  of  the  gar- 
nishee about  September  13,  1891. 

John  Peatherstone's  Sons  filed  an  interplea,  and  set 
up  an  assignment  from  the  Wilkin  Manufacturing  Com- 
pany to  them  dated  June  9,  1891,  covering  the  monej^s 
due  or  to  become  due  on  account  of  said  contract. 

John  Barth  also  filed  an  interplea,  setting  up  a  claim 
to  all  moneys  from  the  appellant  garnishee  by  virtue  of 
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an  assignment  for  the  benefit  of  creditors,  made  by  the 
Wilkin  company  to  him,  dated  August  18,  1891. 

The  attaching  plaintiffs  filed  an  unsworn  replication, 
traversing  the  answer  of  the  garnishee.  They  also  trav- 
ersed the  interpleas  of  John  Peatherstone's  Sons  and 
John  Barth. 

By  agreement  of  the  parties,  a  jury  was  waived,  and 
the  cause  was  tried  before  the  court  without  a  jury.  The 
trial  court  found  the  issues  in  favor  of  the  plaintiffs,  and 
that,  at  the  date  of  the  service  of  the  writ,  the  garnishee, 
the  present  appellant,  was  indebted  to  the  appellee,  the 
Wilkin  Manufacturing  Company,  the  defendant  in  the  at- 
tachment proceeding,  in  the  sum  of  $12,250.00.  The  gar- 
nishee excepted  to  the  finding  of  the  court,  and  moved  for 
a  new  trial.  The  exceptions  and  motion  were  overruled. 
Thereupon,  the  court  rendered  judgment,  ordering  that 
the  appellee,  the  Wilkin  Manufacturing  Company,  recover 
from  the  appellant,  the  Iroquois  Furnace  Company,  the 
garnishee,  the  sum  of  $12,250.00,  $1035.32  thereof  for  the 
use  of  the  attaching  plaintiffs,  Pickands,  Brown  &  Co.; 
$6649.25  thereof  for  the  use  of  John  Featherstone's  Sons; 
and  $4565.43  for  the  use  of  John  Barth,  assignee,  and  that 
the  appellee  should  have  execution  therefor  for  said  uses. 

The  garnishee,  the  Iroquois  Furnace  Company,  took 
an  appeal  from  the  judgment,  so  entered,  to  the  Appel- 
late Court,  where  the  judgment  was  affirmed.  The  pres- 
ent appeal  is  prosecuted  from  the  judgment  of  affirmance, 
entered  by  the  Appellate  Court. 

The  contract  between  the  appellee,  the  Wilkin  Man- 
ufacturing Company,  and  the  appellant,  the  Iroquois" 
Furnace  Company,  consisted  of  certain  letters  and  speci- 
fications, which  were  offered  in  evidence.  The  contract 
was  embodied  in  a  letter,  written  by  the  Wilkin  Manu- 
facturing Company  to  one  Eagle,  the  president  of  the 
Furnace  company,  dated  July  2,  1890,  and  a  letter  in  re- 
ply thereto,  dated  July  5, 1890,  written  by  said  president, 
accepting  the  proposition  contained  in  appellee's  letter. 
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The  letter  of  July  2, 1890,  is  as  follows:  "We  propose 
to  furnish  you  two  blowing  eng^ines  complete,  as  per 
specification  enclosed,  for  twenty-eight  thousand*  dollars 
($28,000.00)  f.  o.  b.  cars  at  South  Chicago.  We  send  a  man 
to  superintend  the  erection  and  start  the  engines;  we  to 
pay  his  time,  you  his  traveling  expenses  and  board.  The 
first  engine  to  be  delivered  six  months  from  date  of  or- 
der, the  second,  one  month  after  the  first  one.  We  guar- 
antee all  these  to  be  of  the  best  material  and  workmanship 
and  to  be  equal  or  superior  to  any  blowing  engine  on 
the  market.  Payments  to  be  made  as  follows:  Fifty  per 
cent  on  shipment,  the  balance  when  the  engines  are  in 
successful  operation  and  fulfill  our  guaranty.  For  first 
deferred  payment  we  will  accept  your  ninety  days'  note. 
In  consideration  of  the  prompt  acceptance  of  the  propo- 
sition we  will  discount  the  above  price  two  thousand  five 
hundred  dollars  ($2500.00),  making  the  net  amount  twenty- 
five  thousand  five  hundred  dollars  ($25,500.00)  for  the  two 
engines.  Of  this  discount  of  two  thousand  five  hundred 
dollars  ($2500.00),  one-half  to  be  deducted  from  the  cash 
payment  and  one-half  from  the  deferred  payment.  Speci- 
fication was  enclosed  in  ours  of  June  24." 

The  letter  of  July  5, 1890,  is  as  follows:  "We  accept 
the  proposition  contained  in  your  favor  of  July  2,  and  at- 
tach to  it  the  specifications  enclosed  in  yours  of  June  24. 
Please  hurry  the  two  engines,  and  we  trust  you  will  not 
be  as  long  in  building  them  as  the  proposition  calls  for." 

The  specifications  accompany  the  letters,  and  are  set 
out  in  full  in  the  record. 

The  parties  also  made  a  supplemental  contract,  which 
is  as  follows: 

"Whereas,  the  Wilkin  Manufacturing  Company  of  Mil- 
waukee has  agreed  to  manufacture  and  deliver  to  Iroquois 
Furnace  Company  at  Chicago  two  certain  engines,  of  the 
character,  for  the  price  and  at  the  time  stated  in  the 
written  contract  heretofore  made  between  the  parties; 
and  whereas,  it  has  been  agreed  that  no  damage  will  be 
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sustained  by  said  purchaser  if  said  engines  are  not  deliv- 
ered as  soon  as  the  times  limited  therefor  by  said  con- 
tract, unless  the  delay  beyond  such  times  exceeds  the 
time  hereinafter  mentioned;  and  whereas,  said  purchaser 
is  desirous  that  said  contract  shall  contain  a  penalty,  in 
the  nature  of  stipulated  damages,  to  be  paid  by  said  Wil- 
kin Manufacturing  Company  if  said  company  shall  fail  to 
furnish  the  said  engines  at  the  time  hereinafter  provided: 
"Now,  therefore,  in  consideration  of  the  mutual  cove- 
nants herein  made,  said  Iroquois  Furnace  Company  does 
extend  the  time  for  delivery  of  said  engines,  and  does 
agree  that  if  the  same  shall  be  delivered  as  follows:  the 
first  on  or  before  April  1,  1891,  and  the  second  on  or  be- 
fore May  1,  1891,  then  such  delivery  shall  be  construed 
as  full  compliance  with  said, contract,  so  far  as  the  time 
of  delivery  is  concerned.  And  said  the  Wilkin  Manufac- 
turing Company  on  its  part  agrees,  in  consideration  of 
the  said  extension  of  time,  that  it  will  deliver  the  said 
engines  at  the  expiration  of  said  respective  dates,  and 
that  it  will  pay  to  said  Iroquois  Furnace  Company,  as 
liquidated  damages  for  any  delay  which  shall  ensue  after 
said  first  of  April,  as  to  the  first  engine,  and  after  the 
first  of  May  as  to  the  second  engine,  the  sum  of  $50.00 
per  day  for  all  time  which  the  delivery  of  said  engines 
shall  be  delayed  after  May  1,  1891." 

Deprees,  Brace  &  Eitter,  for  appellant: 
The  supplemental  record  discloses  that  no  attachment 
bond  sufficient  in  law  was  filed  in  the  cause,  and  in  such 
case  the  attachment  is  declared  by  statute  to  be  illegal 
and  void.  Starr  &  Cur.  Stat.  chap.  11,  sec.  4;  Tedrick  v. 
Wells,  152  111.  214;  Carson  v.  Merle,  3  Scam.  169;  Hileman  v. 
Beale,  115  111.  355. 

The  defects  in  the  attachment  proceedings  above 
pointed  out  are  jurisdictional,  and  may  be  taken  advan- 
tage of  by  the  garnishee  on  appeal  from  the  judgment 
entered  against  it  as  such.     Fierce  v.  Carleton,  12  111.  358; 
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Thormeyer  v,  Sisson^  83  id.  188;  Dennison  v.  Taylor^  142  id. 
45;  Haywood  v.  McCrory,  33  id.  459;  Haywood  v.  Collins,  60 
id.  328;  Firebaugh  v.  Hall,  63  id.  81;  JTiVA;  v.  Dearth  Agency ^ 
171  id.  207. 

The  residence  or  non-residence  of  a  corporation  is  a 
question  of  law  and^not  a  question  of  fact,  and  the  facts 
should  be  set  forth  in  the  affidavit  for  attachment,  from 
which  the  court  can  draw  the  conclusion  of  law% which 
justifies  the  issuance  of  the  writ,  otherwise  the  affidavit 
is  void.  Railroad  Co.  v.  Keep,  22  111.  9;  Wells  v.  ParroiU  43 
111.  App.  656;  Merrick  v.  VanSantvoord,  34  N.  Y.  208;  Am. 
&  Eng.  Ency.  of  Law,  330;  Railroad  Co,  v.  Glenn,  28  Md. 
287;  Insurance  Co.  v.  Francis,  11  Wall.  210;  State  Trecmirer 
V.  Auditor,  46  Mich.  224;  Kirtland  v.  Hotchkiss,  100  U.  S.  491; 
Holbrook  v.  Ford,  153  111.  633. 

The  court  tried  the  case  upon  an  erroneous  theory  of 
law  respecting  the  construction,  force  and  effect  of  the 
contract,  and  therefore  the  judgement  should  be  reversed 
and  the  case  sent  back  for  a  new  trial.  Bright  v.  Keneflck, 
69  111.  App.  43;  Kimball  v.  Doggett,  62  id.  528. 

A  contract  to  manufacture  a  boiler  which  shall  be 
as  durable  as  any  "now  in  use"  is  good  and  enforcible. 
Insurance  Co.  v.  Morgan,  22  111.  App.  198. 

An  agreement  that  a  machine  shall  do  as  goqd  work 
as  any  other  machine  "in  the  market"  is  valid  and  en- 
forcible.    Aultman  v.  Weber,  28  111.  App.  92. 

Arthur  Humphrey,  Knight  &  Brown,  Winkler, 
Flanders,  Smith,  Bottum  &  Vilas,  and  Cratty,  Jar- 
vis  &  Cleveland,  for  appellee: 

The  attachment  affidavit  follows  the  lang^uage  of  the 
statute  and  is  amply  sufficient.  Zeigler  v.  Cox,  63  111.  48; 
Keith  &  Co.  v.  McDonald,  31  111.  App.  17. 

The  objection  to  the  affidavit,  even  if  it  were  gfood, 
comes  too  late.  It  should  have  been  made  in  the  trial 
court,  where  the  defect,  if  any  existed,  could  have  been 
cured  by  amendment.    Rev.  Stat.  chap.  11,  sec.  28;  Kruae 
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V.  Wilson,  79  111.  233;  Bailway  Co,  v.  Radboum,  52  111.  App. 
203;  Campbell  v.Whetstoney  3  Scam.  361;  Bickerdike  v.  Allen, 
152  111.  95;  Ellis  v.  Galesburg  Base  Ball  Ass.  45  111.  App.  279; 
Laiwer  v.  Langhans,  85  111.  138;  Hogue  v.  Gorbit,  156  id.  540; 
Zeigler  v.  Cox,  63  id.  48;  Moore  v.  Mauck,  79  id.  391;  Gordon 
V.  Bank,  144  U.  S.  97. 

The  bond  for  attachment  is  in  due  form,  and  sufficient. 
No  objections  havin<Tf  been  made  as  to  its  form  or  suffi- 
ciency in  the  trial  or  Appellate  Courts,  such  objections 
cannot  be  made  here.  Black  Hills  Merc,  Co,  v.  Gardiner, 
57  N.  W.  Rep.  557;  Shakman  v.  Koch,  67  id.  925;  Austin  v. 
Goodbar,  30  S.  W.  Rep.  888;  Morris  v.  Trustees,  15  111.  266; 
Lawver  v.  Langhans,  85  id.  138. 

The  unnecessary  and  insensible  statement  in  the  pub- 
lication notice  that  the  return  term  of  the  court  began 
on  a  day  previous  to  the  commencement  of  the  suit  is 
at  most  a  mere  irregularity,  of  which  appellant,  as  gar- 
nishee, cannot  take  advantage.  Waples  on  Attachment, 
269,  273;  Rogers  v.  Miller,  4  Scam.  333;  Forsythe  v.  Warren, 
62  111.  68;  Goudy  v.  Hall,  36  id.  313;  Clark  v.  Marfield,  72  id. 
258;  Michael  v.  Ma^e,  137  id.  485;  Iron  v.  Keystone  Manf.  Co. 
61  Iowa,  406;  Kelly  v.  Harrison,  12  So.  Rep.  261;  Davis  v. 
McCary,  13  id.  665;  Johnson  v.  Clark,  18  Kan.  157;  Marshall 
V.  Marshall,  13  S.  W.  Rep.  578;  Kirk  v.  Dearth  Agency,  68 
111.  App.  468;  171  111.  201. 

The  measure  of  damages  in  this  case  is  plain.  It  is 
the  value  of  the  use  of  the  engines, — namely,  their  rental 
value, — for  the  time  of  delay,  or,  if  there  was  no  rental 
value,  the  interest  upon  the  amount  invested.  5  Am.  & 
Eng.  Ency.  of  Law,  25;  Ice  Co,  v.  Jenkins,  58  111.  App.  519; 
Insurance  Co.  v.  Morgan,  22  id.  198;  Benton  v.  Fay  &  Co,  64 
111.  417;  Phelan  v.  Andrews,  52  id.  486;  Strong  v.  Cogswell, 
28  id.  457;  VanBuren  v.  Diggs,  11  How.  462. 

Delivery,  receipt,  use  and  retention  of  a  machine  un- 
der a  contract  shows,  prima  facie,  it  complies  with  the 
contract.  Babcock  v.  Trice,  18  111.  420;  Underwood  v.  Wolf, 
131  id.  425. 
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Mr.  Justice  Magruder  delivered  the  opinion  of  tbe 
court: 

The  appeal  in  this  case  is  prosecuted  by  a  garnishee, 
against  whom  judgment  has  been  rendered  in  an  attach- 
ment proceeding. 

FiT8t — Appellant  claims,  that  the  judgment  rendered 
against  it  in  the  attachment  proceeding  is  void  for  want 
of  jurisdiction  in  the  court  rendering  it.  In  an  attach- 
ment proceeding,  the  court  must  acquire  jurisdiction  over 
the  defendant,  and  proceed  to  render  judgment  against 
him,  before  it  pronounces  judgment  against  a  party  who 
is  summoned  as  a  garnishee..  The  garnishee  cannot  com- 
plain of  mere  irregularities  in  the  attachment  proceeding 
or  judgment,  as  these  affect  the  attachment  defendant 
only,  and  must  be  called  in  question  by  him  in  a  direct 
proceeding.  But,  if  the  judgment  rendered  in  the  attach- 
ment suit  is  unauthorized  and  void  the  judgment  against 
the  garnishee  has  no  legal  basis  for  its  support.  Conse- 
quently, it  has  been  held  that  a  garnishee  will  be  per- 
mitted to  inquire  into  the  validity  of  the  antecedent 
proceedings,  and,  if  they  are  void,  the  judgment- against 
himself  will  be  reversed.  This  rule  rests  upon  the  prin- 
ciple, that  the  garnishee  would  not  be  protected  in  the 
payment  of  a  judgment  entered  by  a  court,  which  had 
no  jurisdiction  to  render  it.  {Pierce  v.  Garleton^  12  111.  358; 
Kirk  V.  Elmer  Dearth  Agency,  171  id.  207). 

It  becomes  necessary,  therefore,  to  inquire  whether 
the  judgment,  rendered  in  favor  of  the  attachment  cred- 
itors, Pickands,  Brown  &  Co.,  against  the  appellee,  was 
or  was  not  void  for  want  of  jurisdiction  in  the  court  ren- 
dering it.  The  appellant  attacks  the  judgment  upon  three 
grounds:  First,  upon  the  alleged  insufficiency  of  the  at- 
tachment affidavit;  second,  upon  the  alleged  insufficiency 
of  the  attachment  bond;  and,  third,  upon  the  alleged  de- 
fectiveness of  the  publication  notice  in  the  attachment 
proceeding. 
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The  ground,  upon  which  the  attachment,  was  issued, 
was  the  non -residence  of  the  defendant;  and  the  attach- 
ment affidavit  is  said  to  be  defective,  because  it  does  not 
set  up  facts,  showing  the  non-residence  of  the  defendant. 
The  defendant  in  the  attachment  proceeding  is  a  corpo- 
ration, viz.,  the  Wilkin  Manufacturing  Company.  The 
allegation  of  the  affidavit  is,  that  the  defendant  "is  not 
a  resident  of  this  State,  and  that  its  place  of  residence  is 
at  Milwaukee  in  the  State  of  Wisconsin."  The  contention 
of  appellant  is,  that  a  corporation  cannot  have  a  resi- 
dence elsewhere  than  in  the  State,  which  creates  it  or 
grants  to  it  its  charter;  and  that,  therefore,  the  allega- 
tion in  the  affidavit  should  have  been,  that  the  appellee 
corporation  was  chartered  or  incorporated  by  the  State 
of  Wisconsin,  and  not  by  the  State  of  Illinois. 

Section  1  of  the  Attachment  act,  provides,  that  a  cred- 
itor may  have  an  attachment  against  the  property  of  his 
debtor  in  any  one  of  the  following  cases:  "First,  where 
the  debtor  is  not  a  resident  of  this  State."  Here,  the  lan- 
guage of  the  affidavit  conforms  literally  to  the  language  . 
of  the  statute;  and,  therefore,  the  language  of  the  affi- 
davit is  sufficient.  {Zeigler  v.  Cox,  63  111.  48;  Keith  &  Co.  v. 
McDonald,  31  111.  App.  17).  Where  one  proceeds  under  a 
statute,  and  uses  the  language  of  the  statute  in  his  plead- 
ings, such  pleadings,  as  a  general  thing,  will  be  sufficient. 
It  maybe  conceded  to  be  true  that  the  residence  of  a  cor- 
poration is  in  the  State  which  grants  its  charter,  but  the 
affidavit  here  is  sufficient  to  embrace  such  a  definition  of 
its  residence.  The  allegation,  that  the  defendant  is  not 
a  resident  of  this  State,  and  that  its  place  of  residence 
is  at  Milwaukee  in  the  State  of  Wisconsin,  includes  and 
is  equivalent  to  an  allegation,  that  it  was  chartered  in 
the  State  of  Wisconsin.  The  statute  does  not  require  the 
statement  in  an  affidavit  for  attachment  of  the  facts  con- 
stituting non-residence. 

Even,  however,  if  the  affidavit  is  defective  in  the  re- 
spect thus  indicated,  it  is  too  late  to  make  the  objection 
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to  it  here,  as  no  such  objection  was  made  in  the  trial 
court.  Section  28  of  the  Attachment  act  provides,  that 
"no  writ  of  attachment  shall  be  quashed,  nor  the  property 
taken  thereon  restored,  nor  any  g'arnishee  discharged,  nor 
any  bond  by  him  canceled,  nor  any  rule  entered  against 
the  sheriff  discharged,  on  account  of  any  insufficiency  of 
the  original  affidavit,  writ  of  attachment  or  attachment 
bond,  if  the  plaintiff  or  some  credible  person  for  him  shall 
cause  a  legal  and  sufficient  affidavit  or  attachment  bond 
to  be  filed,  or  the  writ  to  be  amended  in  such  time  and 
manner  as  the  court  shall  direct,  and  in  that  event  the 
cause  shall  proceed  as  if  such  proceedings  had  originally 
been  sufficient."  (1  Starr  &  Cur.  Ann.  Stat.  p.  322).  In 
view  of  section  28,  it  is  immaterial  how  defective  the 
affidavit  may  be  originally,  if  the  plaintiff  causes  a  legal 
and  sufficient  affidavit  to  be  filed.  If  the  affidavit  had  been 
attacked  in  the  trial  court,  it  could  have  been  amended 
there  under  section  28;  and,  if  amendable  there,  it  cannot 
be  said  to  be  void.  What  is  amendable  is  not  void.  As 
the  validity  of  the  attachment  writ  depended  upon  the 
validity  of  the  affidavit,  and  the  affidavit  was  voidable 
merely  and  not  void,  the  court  had  jurisdiction  over  the 
subject  matter  pf  the  attachment;  and  the  defect  here 
insisted  upon  cannot  avail  the  appellant  in  this  collateral 
proceeding.  (Camjjbell  v.  Whetstone,  3  Scam.  361;  Kruse  v. 
Wilson,  79  111.  233;  Bickerdike  v.  Allen,  157  id.  95;  Laiaver  v. 
Langhans,  85  id.  138;  Zeigler  v.  Cox,  63  id.  48;  Hogue  y.Cor- 
hit,  156  id.  540).  The  objection  here  made  to  the  affidavit 
is  based  upon  a  mere  irregularity  and  was  not  made  in 
the  trial  court,  but  was  raised  for  the  first  time  in  the 
Appellate  Court.     The  objection  came  too  late. 

The  attachment  bond  is  objected  to,  on  the  ground 
that  it  purports  to  be  the  bond  of  Henry  S.  Pickands 
alone,  and  not  the  bond  of  the  several  persons,  compos- 
ing the  firm  of  Pickands,  Brown  &  Co.  This  objection 
was  not  made  in  the  circuit  court,  and  it  is  too  late  to 
make  it  here  for  the  reasons  already  stated  in  regard  to 
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the  affidavit.  Section  28  provides,  that  no  writ  of  attach- 
ment shall  be  quashed  on  account  of  any  insufficiency 
of  the  attachment  bond,  if  a  legal  and  sufficient  bond  is 
filed.  If  the  bond  had  been  objected  to  in  the  trial  court 
upon  the  ground  here  stated,  a  new  bond  could  have  been 
filed.  Section  4  of  the  Attachment  act  provides,  that 
"the  clerk  shall  take  bond  and  sufficient  security  payable 
to  the  defendant,  against  whom  the  writ  is  to  be  issued," 
etc.  There  is  here  no  absolute  requirement,  that  the  at- 
tachment bond  shall  be  signed  by  all  the  plaintiffs.  The 
present  bond  recites,  that  Henry  S.  Pickands  has  prayed 
an  attachment  at  the  suit  of  Pickands,  Brown  &  Co. 
against  the  Wilkin  Manufacturing  Company.  It  is  true, 
that,  by  the  terms  of  said  section  4,  "every  attachment 
issued  without  a  bond  and  affidavit  taken  is  hereby  de- 
clared illegal  and  void,  and  shall  be  dismissed."  But  the 
attachment  in  the  present  case  was  not  issued  without  a 
bond.  On  the  contrary,  the  bond  was  given,  and,  if  it 
was  defective  because  signed  by  only  one  of  the  attach- 
ment plaintiffs  as  principal,  instead  of  being  signed  by 
them  all,  attention  should  have  been  called  to  the  matter 
in  the  trial  court.  The  defect  is  not  one,  which  goes  to 
the  jurisdiction,  so  as  to  justify  the  garnishee  in  urging 
it  against  the  judgment.  {Morris  v.  Trustees  of  Schools,  15 
111.  266).  In  Morris  v.  Trustees  of  Schools,  supra,  we  said 
(p.  268):  "It  is  assigned  for  error  that  the  bond  was  de- 
fective, because  not  executed  by  the  plaintiffs  in  attach- 
ment. Such  an  objection  cannot  be  made  for  the  first 
time  in  this  court.  The  statute  provides  that  no  attach- 
ment shall  be  dismissed  for  any  insufficiency  of  the  bond, 
if  the  plaintiff  will  cause  a  sufficient  bond  to  be  filed.  The 
objection  should  have  been  made  in  the  court  below,  and 
an  opportunity  afforded  plaintiffs  to  obviate  it  by  giving 
another  bond.  Unless  made  and  overruled  in  that  court, 
it  cannot  be  insisted  on  here." 

The  objection  made  to  the  publication  notice  is  of  a 
more  serious  character;  but  we  are  inclined  to  the  opin- 
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ion,  that  it  cannot  be  sustained  in  this  collateral  attack, 
made  by  the  garnishee  upon  the  judgment  in  the  attach- 
ment proceeding. 

The  publication  notice  reads  as  follows:  **Public  no- 
tice is  hereby  given  to  the  said  Wilkin  Manufacturing 
Company,  that  a  writ  of  attachment  issued  out  of  the 
office  of  the  clerk  of  the  circuit  court  of  Cook  county, 
dated  the  28th  day  of  August,  1891,  at  the  suit  of  the 
above  named  plaintiffs  against  the  lands,  goods,  etc. 
Now,  therefore,  unless  you,  the  said  Wilkin  Manufactur- 
ing- Company,  shall  personally  be  and  appear  before  the 
said  circuit  court  of  Cook  county,  on  or  before  the  first 
day  of  the  next  term  thereof  to  be  holden  at  the  court 
house  in  the  said  city  of  Chicago  on  the  third  Monday  of 
August,  1891,  give  bail,  and  plead  to  the  said  plaintiffs' 
action,  judgment  will  be  entered  against  you,"  etc.  It  is 
conceded,  that  the  third  Monday  of  August,  1891,  was  the 
seventeenth  day  of  August.  The  objection  to  the  notice 
is,  that  it  requires  defendant  to  appear  on  a  day  previous 
to  the  commencement  of  the  suit,  the  suit  having  been 
beguh  by  the  issuance  of  the  writ  on  August  28, 1891,  and 
the  day,  on  which  defendant  is  required  to  appear,  being 
August  17, 1891.  Upon  the  face  of  the  notice,  the  defend- 
ant was  required  to  appear  at  an  impossible  date.  But 
it  is  evident,  that  the  clerk  made  a  mistake  by  inserting 
in  the  notice  the  words  "third  Monday  of  August,  1891," 
instead  of  the  words,  "third  Monday  of  September,  1891.'* 
The  attachment  writ  was  actually  dated  and  issued  on 
August  28,  1891.  The  next  term  of  the  court,  as  fixed  by 
statute,  began  on  the  third  Monday  of  September,  1891. 
The  defendant  was  bound  to  know  when  the  next  term  of 
court  began.  The  statement,  that  it  was  to  appear  on 
the  third  M6nday  of  August,  1891,  may  be  regarded  as 
surplusage,  it  being  suflBcient  that  it  was  required  to 
appear  at  the  next  term  after  August  28;  and  that  term 
was  fixed  by  law  as  beginning  on  the  third  Monday  of 
September. 
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It  appears  from  the  certificate  of  the  publisher,  that 
the  notice  was  published  three  times,  to- wit;  on  Septem- 
ber 9,  September  16,  and  September  23, 1891.  It  also*  ap- 
pears from  the  certificate  of  the  clerk,  that  a  copy  of  the 
notice  was  mailed  to  the  defendant  on  September  11, 1891. 
The  presumption  of  law,  in  the  absence  of  any  proof  to 
the  contrary,  is,  that  the  notice  was  received  by  the  de- 
fendant in  due  course  of  mail.  The  attachment  writ, 
which  is  referred  to  in  the  notice  as  having  been  issued  on 
August  28,  directs  the  sheriff  to  summon  the  defendant  to 
appear  at  a  term  of  court  to  be  held  on  the  twenty-first 
day  of  September,  1891.  The  defendant  was,  therefore, 
advised  of  the  error  in  the  date  named  in  the  notice. 
Having  in  its  hands  a  copy  of  the  notice  published  on 
September  9,  and  mailed  to  it  on  September  11,  it  could 
not  but  infer  that  a  mistake  had  been  made  in  fixing  the 
term  of  the  court  as  the  third  Monday  of  August,  instead 
of  the  third  Monday  of  September.  {Goudy  v.  Hall,  36  111. 
313;  Clark  v.  Marfield,  77  id.  258).  In  Rogers  v.  Miller,  4 
Scam.  333,  the  summons  directed  the  sheriff  to  summon 
the  defendants  to  appear  on  the  first  day  of  the  next 
term  of  court  to  be  hoi  den  at,  etc.,  without  specifying  the 
particular  time,  and  it  was  there  held,  that  the  summons 
was  not  thereby  rendered  void  or  even  voidable.  In  the 
latter  case,  we  said:  "The  only  object  of  naming  anytime 
in  the  process  is  to  inform  the  party  with  a  reasonable 
certainty  of  the  time  at  which  he  may  appear.  As  the 
time  of  holding  the  circuit  court  is  fixed  by  law,  every 
person  not  only  has  the  means  of  knowing,  but  is  pre- 
sumed to  know,  when  that  time  is;  and  this  presumption 
is  the  less  violent,  as  it  is  now  frequently  consonant  with 
truth,  and  is  less  likely  to  work  hardship  than  many 
other  legal  presumptions  the  propriety  of  which  has  never 
been  questioned."  (See,  also,  Forsyth  v.  Warren,  62  111.  68). 
The  notice  here  informed  the  debtor  of  the  attachment, 
at  whose  suit  it  was  begun,  against  whose  estate,  for 
what  sum,  and  before  what  court  it  was  pending.     It, 
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also,  required  him  to  appear  at  the  next  term  of  court. 
Section  22  of  the  Attachment  act  requires  the  notice  to 
state,  that  defendant  must  appear  "within  the  time  lim- 
ited for  his  appearance  in  such  case."  The  time  limited 
in  such  case  is  the  next  term  of  court;  and  the  defendant 
is  presumed  to  know  when,  under  the  law,  the  next  term 
of  court  Jbegins.   ' 

Our  conclusion  upon  this  branch  of  the  case  is,  that 
the  judgment  in  the  attachment  proceeding  was  not  in- 
valid by  reason  of  any  of  the  objections  thus  urged  against 
it,  and  that,  inasmuch  as  the  court,  rendering  it,  had 
proper  Jurisdiction  in  the  premises,  the  appellant,  as  gar- 
nishee, cannot  successfully  sustain  an  attack  against  it. 

Second — Appellant  contends,  that  the  trial  court  gave 
a  wrong  construction  to  the  contract  in  question,  and, 
in  pursuance  of  the  construction  so  adopted,  improperly 
excluded  evidence  offered  by  appellant,'  and  improperly 
refused  to  hold  as  law  certain  propositions  submitted  by 
appellant.  We  are  inclined  to  the  opinion,  that  this  con- 
tention of  the  appellant  is  correct,  and  that  the  action 
of  the  trial  court  upon  this  subject  was  erroneous. 

By  the  terms  of  the  contract,  the  appellee,  the  Wilkin 
Manufacturing  Company,  said:  **We  guarantee  all  these 
to  be  of  the  best  material  and  workmanship,  and  to  be 
equal  or  superior  to  any  blowing  engine  on  the  market." 
In  the  first  clause  of  the  contract,  appellee  had  said:  **We 
propose  to  furnish  you  two  blowing  engines  complete, 
as  per  specifications  enclosed."  The  statement,  that  the 
specifications  were  enclosed  in  the  letter  of  July  2,  1890, 
was  afterwards  corrected  and  modified  by  the  statement, 
that  the  specifications  were  enclosed  in  a  prior  letter  of 
June  24.  The  theory,  upon  which  the  trial  court  tried 
the  case,  was,  that  it  was  not  competent  to  prove  that 
other  blowing  engines  on  the  market  at  the  time  of  the 
contrg.ct  were  equal  or  superior  to  those  constructed  by 
the  appellee,  unless  it  was  also  shown  that  said  engines 
were  constructed  in  accordance  with  the  same  specifica- 
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tions.  In  the  course  of  the  trial,  the  judge  of  the  circuit 
court  made  the  following  rulings,  viz. :  "If  you  can  show 
that  any  other  engine  of  precisely  the  same  specifications, 
or  substantially  the  same  specifications,  named  here,  was 
on  the  market  at  the  time,  I  will  allow  you  to  compare 
the  engine,  but  it  must  not  differ  in  specifications  in  any 
material  way."  Again:  "I  will  state  to  you  now,  that,  if 
you  can  find  any  engine  that  was  on  the  market  then, 
constructed  on  the  same  specifications  that  these  engines 
were  constructed  on,  viz. :  the  specifications  written  and 
attached  to  this  contract,  I  will  allow  you  to  compare 
these  engines."  On  the  contrary,  the  theory  of  appellant 
was  anA  is,  that  the  Wilkin  Manufacturing  Company 
guaranteed  the  plan,  scheme  or  device  of  the  engines, 
and  undertook  that,  when  built  according  to  the  specifi- 
cations, they  would  be  as  good  for  the  purpose  for  which 
they  were  intended,  as  any  engines  which  could  have  been 
purchased  from  any  other  manufacturer  of  like  wares. 
Accordingly,  the  appellant  submitted  to  the  court  to  hold 
as  law,  in  the  decision  of  the  case,  propositions  to  the 
effect,  that  the  words,  "equal  or  superior  to  any  blowing 
engine  on  the  market"  are  equivalent  to  an  undertaking 
or  agreement  on  the  part  of  the  Wilkin  Manufacturing 
Company,  that  the  engines  should  be  constructed  in  such 
manner,  as  to  make  them  equal  or  superior  in  workman- 
ship, and  on  such  plan  as  to  make  them  as  efficient  in 
service,  as  any  blowing  engine  on  the  market.  The  prop- 
ositions so  submitted  by  the  appellant  were  refused  by 
the  trial  court;  and  all  the  evidence  offered  by  the  ap- 
pellant, tending  to  support  its  theory,  was  excluded  by 
the  court.     In  this  we  think  there  was  error. 

The  specifications,  after  giving  a  general  description 
of  the  type  of  the  engines,  describe  the  cylinders,  piston 
rods,  connecting  rods,  fly-wheels,  valve-gear,  etc.,  con- 
stituting the  various  parts  of  the  engine.  The  words, 
"all  these,"  in  the  contract  refer  not  merely  to  the  two 
engines  as  wholes,  but  to  the  various  parts  of  which  they 
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were  thus  made  up.  Appellee  guaranteed  that  the  en- 
gines and  all  their  parts  should  be  not  only  of  the  best 
material  and  workmanship,  but  also  should  be  equal  or 
superior  to  any  blowing  engine  on  the  market;  that  is  to 
say,  that  the  engines  in  question  and  all  their  parts,  con- 
structed according  to  the  specifications  named,  should  be 
equal,  in  the  accomplishment  of  the  purpose  and  design 
for  which  a  blowing  engine  is  intended,  to  any  other 
engine  on  the  market,  whether  constructed  according  to 
the  same  specifications  or  not.  Surely,  the  guaranty 
included  something  else  besides  the  best  material  and 
workmanship;  and  the  only  other  respect,  in  which  the 
proposed  engines  could  be  made  equal  or  superior  to  any 
blowing  engine  on  the  market,  would  be  in  their  fitness 
and  adaptability  to  effect  the  object,  for  which  a  blowing" 
engine  is  used.  An  engine,  built  according  to  the  particu- 
lar specifications  named,  may  be  effective  as  a  blowing 
engine,  and  another  engine,  built  according  to  different 
specifications,  may  be  eqjially  effective  as  a  blowing  en- 
gine. The  guaranty  was  not  necessarily,  that  the  engines 
named  were  to  be  as  large,  or  as  strong,  or  to  do  as  much 
work,  as  engines  twice  as  large  mig^ht  have  done,  but  that 
the  plan,  scheme,  type,  or  design  should  be  equal  or  supe- 
rior to  any  other  engine.  In  other  words,  an  engine  of  a 
certain  size  might  he  more  effective  for  the  purpose  in- 
tended, if  built  upon  a  proper  plan,  than  an  engine  twice 
as  large  would  be,  if  built  upon  an  improper  plan. 

The  specifications  in  question  were  prepared  by  ap- 
pellee, and  not  by  appellant;  and,  therefore,  the  cases 
referred  to  by  counsel,  where  the  pjurchasers  of  machines 
or  engines  specify  the  particulars  of  their  construction, 
do  not  apply.  {J.  I.  Case  Plow  Works  v.  Niles  <fe  Scott  Co.  90 
Wis.  590;  Mihoaukee  Boiler  Co.  v.  Duncan,  87  id.  120).  Where 
engines  or  machines  are  made  specially  for  the  purchaser 
thereof,  and  such  purchaser  specifies  sizes,  dimensions, 
and  material,  and  examines  and  tests  in  advance  engines 
or  machines  of  the  kind  manufactured  by  the  seller,  he 
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takes  the  risk  of  their  fitness  for  the  use  for  which  they 
are  intended,  and,  in  the  absence  of  any  written  or  oral 
warranty,  no  warranty  of  the  suitableness  of  the  engines 
or  machines  for  the  purpose  desired  can  be  implied. 
Here,  however,  the  appellant  did  not  order  the  engines  to 
be  constructed  according  to  the  specifications  furnished 
by  the  appellant,  but  the  appellee  offered  to  supply  en- 
gines built  according  to  specifications  made  by  appellee 
itself.  Hence,  the  contract  here  was  not  for  the  manu- 
facture and  delivery  of  a  specific  kind  or  plan  of  engine 
of  specified  dimensions  and  sizes,  but  for  the  manufacture 
of  engines  to  satisfy  the  required  purpose.  The  appel- 
lant was  building  a  blast  furnace,  and  required  a  blowing 
engine  in  the  operation  of  it.  Where  a  manufacturer 
contracts  to  supply  an  article,  which  he  manufactures, 
to  be  applied  to  a  particular  purpose,  so  that  the  buyer 
trusts  to  the  judgment  or  skill  of  the  manufacturer,  there 
is  ordinarily  an  implied  warranty,  that  the  article  will 
be  reasonably  fit  for  the  purpose,  to  which  it  is  to  be 
applied.  Here,  however,  there  is  an  express  warranty,  so 
that  it  is  not  necessary  to  resort  to  the  doctrine  of  im- 
plied warranty.  The  test  in  such  a  case  is,  whether  the 
purchaser  trusts  and  relies  upon  the  judgment  of  the 
manufacturer,  and  not  upon  his  own  judgment.  That 
this  was  the  construction,  intended  by  the  contract,  ap- 
pears from  the  following  statement  therein:  "Payments 
to  be  made  as  follows:  Fifty  per  cent  on  shipment,  the 
balance  when  the  engines  are  in^successful  operation," 
etc.  They  could  not  be  in  successful  operation,  unless 
they  were  so  operated,  as  to  fulfill  the  purpose  and  de- 
sign for  which  such  an  engine  is  intended.  In  City  of  Lake 
View  V.  MacRitchie,  134  111.  203,  the  contract  between  the 
contractors  and  the  town  for  laying  a  water  pipe,  etc., 
referred  to  the  specifications  and  plans  thereto  attached, 
and  the  specifications  provided,  that  all  of  the  work  io 
be  guaranteed  was  to  remain  in  good  condition  for  one 
year  from  date  of  acceptance;   it  was  there  held  that 
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such  guaranty  was  as  effectually  made  a  part  of  the  con- 
tract, as  if  its  words  had  been  incorporated  in  it;  and  we 
there  said:  "No  reason  is  perceived  why  contractors  may 
not  guarantee  against  all  defects,  whatever  their  origin 
— whether  they  arise  from  insufficiency  of  the  materials 
supplied,  from  unskillfulness  of  workmen,  or  from  unfit- 
ness of  the  plan  or  design — whether  devised  by  the  one 
or  the  other  of  the  parties  to  the  contract,  or  by  some 
other  person." 

The  court  below  refused  to  allow  the  appellant  to 
prove  whether  the  engines  in  question  were  built  of  the 
best  material  and  according  to  the  best  workmanship  or 
not;  or  whether  they  were  designed  and  constructed  in  a 
workmanlike  manner;  or  "whether  the  plan  and  manner 
of  their  construction  were  good  or  bad;  or  what  kind  of 
engines  were  then  on  the  market;  or  whether  the  fly- 
wheels named  in  the  specifications,  which  are  generally 
counter-balanced,  were  good  or  not  without  the  counter- 
balance; or  whether  the  valve  and  valve-gear  were  prop- 

.  erly  adjusted  or  constructed.  Without  going  further  into 
detail,  we  cannot  resist  the  conclusion,  that  appellant 
was  not  permitted  fairly  to  present  its  theory  of  the  case. 

.  Where  a  case  is  tried  upon  an  erroneous  or  mistaken  the- 
ory of  law,  the  judgment  should  be  reversed,  and  the  case 
sent  back  for  a  new  trial.  {Bright  v.  Ken^k,  69  111.  App. 
43;  Kimball  v.  Doggett,  62  id.  528).  Even  though  the  appel- 
lant received  and  used  the  engines,  it  was  competent  for 
it  to  show  by  way  of  recoupment,  if  it  could  do  so,  that 
they  were  not  constructed  according  to  the  contract,  or 
suitable  for  the  purpose  for  which  they  were  intended. 
(Underwood  v.  Wolf,  131  111. 425;  Morris  v.  Wibaux,  159  id. 627). 
Third — Appellant  further  objects,  that  the  court  belo^' 
held  the  provision  in  the  supplemental  contract  for  the 
payment  of  $50.00  a  day  to  be  a  penalty,  and  not  liqui- 
dated damages.  After  a  careful  consideration  of  all  the 
provisions  of  the  supplemental  contract,  we  are  of  the 
opinion  that  the  parties  intended  the  payment  of  the 
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$50.00  a  day  to  be  a  penalty,  and  not  liquidated  damages. 
Where  a  contract  provides  for  the  payment,  as  a  penalty, 
of  a  certain  sum  per  day  for  delay  in  the  delivery  of  an 
article,  the  only  damages,  which  will  be  awarded,  are 
the  actual  damages  suffered  on  account  of  the  delay;  but 
where  the  sum  to  be  paid  is  intended  to  be  liquidated 
damages,  such  amount  may  be  recovered  irrespective  of 
the  question  what  damages  were  actually  sustained.  In 
the  present  case,  our  attention  has  not  been  called  to 
any  proof,  introduced  or  offered  by  the  appellant  to  show 
that  actual  damages  were  sustained  by  the  delay  in  the 
delivery  of  the  engines  after  May  1, 1891.  It  is  also  to  be 
observed,  that  the  appellant  garnishee  does  not,  in  its 
answer,  specifically  set  up  its  claim  to  the  payment  of 
$50.00  per  day  for  the  period  between  May  1,  1891,  when 
the  engines  were  to  be  delivered  according  to  the  terms 
of  the  contract,  and  September  13,  1891,  when,  as  it  is 
claimed,  they  were  in  fact  delivered.  It  is  oftentimes  diffi- 
cult to  determine,  whether  a  sum,  named  in  an  agreement 
as  damages  for  its  breach,  will  be  treated  as  liquidated 
damages,  or  as  a  penalty.  The  application,  however,  of 
a  few  rules  leads  us  to  the  conclusion  that,  in  this  case, 
the  amount  specified  was  intended  merely  to  secure  a 
'prompt  delivery  of  the  engines,  and  was  not  an  estimate 
by  the  parties  of  the  actual  damages  suffered  by  the  delay. 
One  of  these  rules  is,  that  "the  word  'penalty'  prima 
facie  excludes  the  notion  of  stipulated  damages,"  although 
the  use  of  either  the  word  "penalty,"  or  the  words  "liqui- 
dated damages"  is  not  conclusive.  (5  Am.  &  Eng.  Ency. 
of  Law,  24;  Scofield  v.  Tompkins,  95  111.  190).  One  of  the 
•recitals  in  the  supplemental  contract  speaks  of  the  de- 
sire of  the  purchaser,  that  the  contract  should  contain 
"a  penalty  in  the  nature  of  stipulated  damages."  Thus, 
the  parties  themselves  designate  the  sum,  to  be  paid,  as 
damages  for  failure  to  furnish  the  engines  at  the  time 
specified,  as  a  penalty,  although  it  is  not  apparent  what 
is  meant  by  a  "penalty  in  the  nature  of  liquidated  dam- 
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ag^es."  It  is  true,  that  the  word  "penalty"  is  used  in  the 
reciting"  part  of  the  contract,  and  that  recitals  in  an  agree- 
ment do  not  of  themselves  alone  have  any  obligatory 
force;  *'but  they  may  be  referred  to  in  the  operative  part 
of  an  instrument  in  such  a  way  as  to  show  that  they  were 
designed  to  form  a  part  of  it,"  {Trower  v.  Elder^  77  111. 
452).  It  is  manifest  that  the  recital  here  in  the  supple- 
mental contract  in  regard  to  the  penalty  is  referred  to 
afterwards  in  the  operative  part  of  the  contract. 

Another  one  of  the  well  established  rules  for  deter- 
mining, whether  the  amount  is  a  penalty  or 'liquidated 
damages,  is,  that,  "in  doubtful  cases,  the  courts  are  in- 
clined to  construe  the  stipulated  sum  as  a  penalty." 
(5  Am.  &  Eng.  Ency.  of  Law,  27). '  The  supplemental  con- 
tract in  the  present  case  is,  in  some  of  its  terms,  indefi- 
nite and  uncertain  as  to  the  true  meaning  thereof.  For 
instance,  the  contract  provides,  that  the  Wilkin  Manu- 
facturing Company  will  pay  to  the  Iroquois  Furnace  Com- 
pany, as  liquidated  damages  for  any  delay  which  shall 
ensue  after  the  first  of  April  as  to  the  first  engine,  and 
after  the  first  of  May  as  to  the  second  engine,  "the  sum 
of  $50.00  per  day,  for  all  time  which  the  delivery  of  said 
engines  shall  be  delayed  after  May  1,  1891."  It  seems  to 
be  doubtful  whether  or  not  the  contract  means,  that,  \{ 
one  engine  shall  be  delivered  on  the  first  of  April,  and 
the  other  not  delivered  until  after  the  first  of  May,  $50.00 
shall  be  allowed  only  for  each  day  that  the  delivery  of 
the  latter  one  is  delayed.  And  yet  the  meaning  of  the 
contract  cannot  be  said  to  be,  that,  if  the  delivery  of  both 
engines  is  delayed  beyond  May  1,  $100.00  per  day  shall 
be  paid,  because,  if  this  were  the  meaning,  the  contract 
would  have  provided  for  the  payment  of  $50.00  per  day 
for  all  the  time,  during  which  the  delivery  of  such  en- 
gines or  either  of  them  would  be  delayed  beyond  the  re- 
spective days  named.  The  first  part  of  the  last  clause 
of  the  supplemental  contract  would  seem  to  mean,  that 
the  sum  of  $50.00  per  day  should  be  allowed,  as  liquidated 
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damajifes,  if  the  first  eng-ine  should  not  be  delivered  on 
April  1,  and  that  an  additional  $50.00  should  be  allowed, 
if  the-  seqpnd  engine  should  not  be  delivered  on  May  1. 
But  the  contract  proceeds  to  say,  that  the  sum  of  $50.00 
per  day  shall  be  allowed  for  all  the  time,  during"  which 
the  delivery  of  such  engines  shall  be  delayed  after  May  1, 
1891.  The  a^eement  is  thus,  on  its  face,  doubtful  in 
meaning",  if  not  actually  inconsistent  with  itself.  The 
specifications  show,  that  the  eng"ines  were  composed  of 
different  parts,  and  that  they  were  to  be  erected  under 
the  superintendence  of  a  man  furnished  by  the  appellee 
after  the  delivery  of  these  parts.  If  the  great  bulk  of 
these  parts  should  be  delivered *by  May  1,  but  some  un- 
important part  should  not  be  delivered  for  a  considerable 
time  after  the  main  body  of  the  engines  was  delivered, 
then  the  whole  penalty  could  be  recovered,  upon  the  the- 
ory that  all  the  parts,  constituting  the  whole  of  the  two 
engines,  should  be  delivered  on  May  1.  (Colwell  v.  Foulks, 
36  How.  Pr.  306;  Cohoell  v.  Lawrence,  36  Barli.  643). 

Another  rule  of  ponstruction  is  that,  where  an  agree- 
ment contains  several  stipulations  of  various  degrees  of 
importance,  as  to  some  of  which  the  damages  might  be 
considered  liquidated,  whilst  the  damages  for  the  non- 
performance of  the  others  are  not  measurable  by  any 
exact  pecuniary  standard,  and  a  sum  of  money  is  made 
payable  in  gross  for  a  breach  of  any  of  them,  such  sum 
is  held  to  be  a  penalty  only,  and  not  liquidated  damages. 
(5  Am.  &  Eng.  Ency.  of  Law,  26;  Trower  v.  Elder,  supra; 
Parsons  on  Contracts, — 7th  ed.— 171;  1  Sutherland  on 
Damages,  508).  The  contract  here  provided  for  the*de- 
livery  of  two  engines,  instead  of  one,  at  different  times, 
and  the  proof  showed  that  the  engines  consisted. of  dif- 
ferent parts,  and  that  these  parts  were  to  be  erected  into 
engines  after  their  delivery.  While  it  might  be  possible 
to  estimate  the  damages  resulting  from  delay  in  the  de- 
livery of  the  first  engine,  thereby  preventing  the  begin- 
ning of  their  erection,  it  might  be  difficult  to  estimate 
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damages  resulting  from  delay  in  the  delivery  of  the  two 
engines,  or  of  the  second  one. 

In  addition  to  what  has  already  been  said,  the  testi- 
mony tends  to  show  that  the  appellant  did  not  insist 
upon  the  prompt  delivery  on  May  1  of  all  the  parts  of 
the  engines,  thereby  appearing  to  waive  its  right  to  in- 
sist upon  such  prompt  delivery.  It  is  conceded  that  the 
material,  out  of  which  the  engines  were  to  be  constructed, 
was  not  delivered  until  after  July  1,  1891,  although  the 
contract  required  the  delivery  on  May  1,  1891.  The  ap- 
pellant paid  towards  the  purchase  money  of  the  engines 
$6375.00  on  July  21, 1891,  and  $6375.00  on  August  11, 1891. 
The  parts  of  the  engines  were  not  shipped  until  after 
July  7,  1891.  The  appellant  did  not  inform  appellee,  that 
it  intended  to  claim  $50.00  a  day  as  liquidated  damages, 
when  it  made  these  payments.  It  is  a  serious  question 
whether  the  making  of  such  payments,  after  default  had 
been  made  in  the  delivery  of  the  engines,  and  after  said 
delivery  had  been  delayed  several  months  after  the  time 
of  delivery  fixed  in  the  contract,  was  not  calculated  to 
lead  the  appellee  to  understand  that  the  appellant  did 
not  consider  the  sum  of  $50.00  a  day  as  liquidated  dam- 
ages. If  the  amount  agreed  to  be  paid  for  breach  of  the 
contract  greatly  exceeded  the  actual  damages  suffered 
by  the  appellant  on  account  of  the  delay  in  the  delivery; 
that  is  to  say,  if  the  amount  agreed  to  be  paid  is  out  of 
proportion  to  the  probable  damages  sustained,  the  court 
will  be  disposed  to  treat  the  stipulated  sum  as  a  pen- 
alty. {Scojield  V.  Tompkins,  supra;  Connelly  v.  Frosty  72 
Moi  App.  673). 

For  the  error  in  the  construction  of  the  contract  as 
above  indicated,  the  judgments  of  the  Appellate  and  cir- 
cuit courts  are  reversed,  and  the  cause  is  remanded  to  the 
circuit  court  with  instructions  to  proceed  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 
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The  Chicago  General  Railway  Company 


Chicago,  Burlington  and  Quincy  Railroad  Co.  et  at. 

Opinion  filed  October  19, 1899. 

1.  Street  railways — company  may  complain  of  obstruction  pre- 
f^enting  nmning  of  cars.  The  running-  of  cars  by  a  street  railway  is 
one  of  the  uses  for  which  streets  are  laid  out  and  maintained,  and 
a  company  authorized  to  operate  such  a  line  has  the  right  to  com- 
plain of  any  obstruction  in  the  street  which  prevents  it. 

2.  Streets  and  alleys — railroad  company  miLst  construct  sub-ways 
to  permit  pa>ssage  of  ordinary  vehicles.  The  power  which  a  city  has  over 
its  streets  in  the  matter  of  compelling  railroad  companies  to  raise 
their  tracks  must  be  so  exercised  as  not  to  interfere  with  the  use 
of  the  streets  or  crossings  by  the  persons  entitled  thereto;  and  a 
railroad  company,  under  section  19  of  the  Railroad  act,  (Rev.  Stat, 
1874,  p.  803,)  requiring  it  to  restore  the  street  to  such  state  as  not 
unnecessarily  to  impair  its  usefulness,  must  so  construct  sub-ways 
as  to  permit  the  passage  of  street  cars  or  vehicles  of  ordinary  size. 

3.  Injunction— private  party  must  sustain  special  irreparable  dam- 
age to  enjoin  obsti'uction  of  street.  An  individual  can  file  a  bill  for 
injunction  against  the  obstruction  of  a  public  highway  only  when 
it  is  shown  that  he  will  suffer  special  and  irreparable  damage,  dif- 
ferent in  degree  and  kind  from  that  suffered  by  the  public  at  large. 

4.  Same — when  street  railway  cannot  enjoin  construction  of  sub-way  by 
railroad.  A  street  railway  company  is  not  entitled  to  enjoin  the 
construction,  by  an  intersecting  railroad  company,  of  sub-ways  of 
a  clear  head-room  of  less  than  sixteen  feet,  although  a  lower  sub- 
way will  prevent  it  from  operating  an  uncertain  and  indefinite  por- 
tion of  its  cars,  as  the  injury  resulting  from  cutting  down  such  cars 
is  capable  of  estimation  in  damages  at  law. 

5.  Same — allegations  of  bill  mvat  not  be  uncertain  with  respect  to  the 
alleged  injury.  An  allegation  in  a  bill  filed  by  a  street  railway  com- 
pany to  enjoin  ari  intersecting  railroad  company  from  construct- 
ing sub-ways  having  less  than  sixteen  feet  of  clear  head-room,  that 
otherwise  the  complainant  will  not  be  able  to  connect  with  subur- 
ban railways,  the  cars  upon  which  are  averred  to  be  sixteen  feet 
high,  more  or  less,  is  uncertain  and  will  not  warrant  relief. 

6.  Same — wlien  injunction  will  not  be  granted  to  prevent  a  multiplicity 
of  suits.  Relief  by  injunction  cannot  be  granted  on  the  ground  that 
a  multiplicity  of  suits  will  thereby  be  avoided,  when  the  contro- 
versy is  between  two  persons  for  themselves  alone,  and  there  are 
not  different  persons  assailing  the  same  rights. 
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Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Parlin  Q.  BAll,  Judge,  presiding.  ' 

This  is  a  bill  for  an  injunction,  filed  by  the  plaintiff 
in  error  against  the  defendants  in  error,  the  city  of  Chi- 
cago and  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  to  enjoin  the  latter  from  erecting  on  Twenty- 
second  street  and  Lawndale  avenue  in  Chicago,  where 
the  right  of  way  of  said  railroad  company  crosses  and 
intersects  said  streets,  any  alleged  obstructions,  which 
shall  create  sub-ways  at  those  points  of  a  clear  head- 
room of  less  than  sixteen  feet  or  from  maintaining  the 
same,  or  from  interfering  with  the  operation  of  all  or  any 
of  the  cars  of  plaintiff  in  error.  A  demurrer  was  filed  to 
the  bill,  and  sustained  by  the  court  below;  and  the  bill 
was  ordered  to  be  dismissed  for  want  of  equity.  The 
present  writ  of  error  is  sued  out  for  the  purpose  of  re- 
viewing the  decree  of  the  trial  court,  sustaining  the  de- 
murrer and  dismissing  the  bill. 

The  plaintiff  in  error  is  operating  a  street  railway, 
propelling  its  cars  by  means  of  electricity  under  the 
trolley  system  on  Twenty-second  street  and  Lawndale 
avenue.  The  Chicago,  Burlington  and  Quincy  Railroad 
Company  crosses  those  streets  at  certain  points,  and  the 
cars  of  plaintiff  in  error  cross  the  railroad  crossings  on 
those  streets,  made  by  the  intersection  with  them  of 
the  tracks  of  said  railroad  company.  By  an  ordinance 
passed  on  June  24,  1898,  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  was  required  to  elevate  its 
road-bed  and  tracks  between  certain  points,  and  to  con- 
struct sub-ways  under  its  tracks  in  Lawndale  avenue  and 
Twenty-second  street  with  a  clear  head-room  of  twelve 
and  five-tenths  feet,  or,  as  is  alleged  in  the  bill,  of  twelve 
and  one-half  feet.  The  bill  charges  that  the  Chicago, 
Burlington  and  Quincy  Railroad  Company  is  proceeding 
to  elevate  its  tracks  and  to  build  sub- ways  in  Twenty - 
second  street  and  Lawndale  avenue  with  a  head-room 
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of  only  twelve  and  one-half  feet  in  accordance  with  said 
ordinance  of  June  24,  1898.  When  these  sub-ways  are 
built,  the  cars  of  plaintiff  in  error  must  pass  thereunder. 
The  bill  charges,  in  substance,  that  the  railroad  company 
has  no  right  or  authority  to  cross  these  streets  with  ele- 
vated tracks  without  making  sub-ways  at  the  crossings 
under  its  tracks,  which  shall  have  a  clear  head-room 
of  not  less  than  sixteen  feet,  instead  of  twelve  and  one- 
half  feet.  It  is  alleged  that  thereby  various  constitu- 
tional provisions,  alleged  to  have  a  bearing  upon  the 
rights  of  plaintiff  in  error  are  violated. 

Charles  L.  Bonney,  and  Glenn  E.  Plumb,  for  plain- 
tiff in  error. 

C.  M.  Walker,  and  S.  A.  Lynde,  for  defendants  in 
error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

Lawndale  avenue  and  Twenty -second  street  in  Chi- 
cago are  public  highways.  Neither  the  city  alone,  nor 
the  city  in  conjunction  with  any  railroad  company,  has 
the  right  to  build  or  erect  in  these  public  highways  any 
permanent  obstruction,  which  shall  interfere  with  the 
passage  over  the  same  of  all  persons  and  vehicles,*  hav- 
ing the  right  to  use  the  public  streets.  The  plaintiff  in 
error  operates  its  street  cars  under  articles  of  incorpora- 
tion authorized  by  the  general  railway  law  of  the  State, 
and  under  an  ordinance  passed  by  the  city  of  Chicago, 
permitting  it  to  lay  its  tracks  in  certain  streets.  There 
is  nothing  in  the  charter  of  the  plaintiff  in  error,  or  in 
the  ordinance  giving  it  authority  to  occupy  the  streets, 
w^hich  specifies  any  particular  kind  of  street  cars,  or  the 
nature  of  the  power  by  which  such  cars  shall  be  pro- 
pelled, or  the  size  or  height  of  the  cars.  The  running  of 
cars  by  a  street  railway  in  the  streets  of  a  city  for  the 
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transportation  of  passengers  is  one  of  the  uses,  for  which 
streets  are  laid  out  and  maintained.  It  is  clear,  there- 
fore, that  plaintiff  in  error  would  have  the  right  to  com- 
plain, if  any  such  obstruction  is  placed  in  the  public 
streets,  upon  which  its  tracks  are  laid,  as  will  prevent 
the  operation  of  its  road  by  the  running  of  its  cars. 

The  ordinance,  under  which  the  railroad  company  is 
required  to  elevate  its  tracks  at  points  where  it  crosses 
Twenty-second  street  and  Lawndale  avenue,  was  passed 
under  the  powers  conferred  upon  the  city  of  Chicago  by 
its  charter.  Under  its  charter,  the  city  of  Chicago  has 
the  power  "to  lay  out,  establish,  open,  alter,  widen,  ex- 
tend, grade,  pave,  or  otherwise  improve  streets,  alleys, 
avenues,  sidewalks,  wharves,  parks  and  public  grounds, 
and  vacate  the  same."  It  also  has  thereunder  the  power 
to  "regulate  the  use  of  the"  streets,  and  to  "prevent  and 
remove  encroachments  or  obstructions  upon  the  same;" 
also  "to  provide  for  and  change  the  location,  grade,  and 
crossings  of  any  railroad;"  also  "to  compel  sucli  railroa.d 
to  raise  or  lower  its  tracks  to  conform  to  any  grade, 
which  may,  at  any  time,  be  established  by  such  city." 
(Rev.  Stat.  chap.  24,  pt.  1,  art.  5,  sec.  1,  pars.  7-10,  25,  27). 

Section  19  of  chapter  114  of  the  Revised  Statutes,  be- 
ing the  act  in  regard  to  the  incorporation  of  railroads, 
provides  that  every  corporation,  formed  under  that  act, 
shall  have  the  power  "to  construct  its  railway  across, 
along,  or  upon  any  *  *  *  street,  highway,  *  *  * 
which  the  route  of  such  railway  shall  intersect  or  touch; 
but  such  corporation  shall  restore  the  *  *  *  street, 
highway,  *  *  *  thus  intersected  or  touched,  to  its 
former  state,  or  to  such  state  as  not  unnecessarily  to 
have  impaired  its  usefulness,  and  keep  such  crossing  in 
repair:  Provided,  *  *  *  nothing  in  this  act  contained 
shall  be  construed  to  authorize  *  *  *  the  construction 
of  any  railroad  upon  or  across  any  street  in  any  city 
*  *  *  without  the  assent  of  the  corporation  of  such 
city."    (2  Starr  &  Curt.  Stat.  p.  1913). 
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Municipal  corporations  and  railroad  corporations  both 
derive  their  powers  from  the  State.  When  a  railroad 
company  constructs  its  railway  across  the  street  of  a 
city,  it  must  restore  the  street  to  such  condition  as  not 
unnecessarily  to  impair  its  usefulness.  If  its  crossing 
is  so  constructed  as  to  prevent  the  passage  along  the 
street  of  any  person  or  car  or  vehicle,  which  has  the  right 
to  use  the  street,  it  does  not  restore  it  Vto  such  state  as 
not  unnecessarily  to  impair  its  usefulness."  So,  notwith- 
standing the  power  which  the  city  has  over  its  streets, 
it  must  so  exercise  that  power  in  the  matter  of  compell- 
ing railroad  companies  to  raise  their  tracks,  as  not  to 
interfere  with  the  use  of  the  streets  or  crossings  by  all 
persons  entitled  thereto.  , 

If,  when  the  tracks  of  a  railroad.company  are  raised, 
the  sub-way  to  be  built  thereunder  is  so  low,  as  to  pre- 
vent the  passage  of  such  vehicles  as  have  the  right  to 
pass  thereunder,  there  is  a  failure,  on  the  part  both  of 
the  railroad  company  and  of  the  city,  to  perform  the 
duties  imposed  upon  them  by  law. 

The  charge  made  against  the  ordinance  of  June  24, 
1898,  is  two-fold:  First,  that  it  permits  the  railroad  com- 
pany to  occupy  six  feet  of  the  roadway  in  the  two  streets 
in  question  with  its  abutments;  and,  second,  that  it  au- 
thorizes the  railroad  company  to  construct  a  sub-way 
only  twelve  and  one-half  feet  high,  instead  of  a  sub-way 
sixteen  feet  high.  It  is  alleged  in  the  bill,  that  the  streets 
in  question  are  sixty-six  feet  wide,  and  that,  when  the 
abutments,  supporting  the  tracks  of  the  railroad  com- 
pany at  the  crossings,  are  built,  they  will  occupy  such 
space  as  will  make  the  roadway  only  sixty  feet  wide. 
It  is  not  alleged  in  the  bill,  nor  does  it  appear  to  be  the 
fact,  that  this  narrowing  of  the  roadway  will  work  any 
injury  to  plaintiff  in  error,  because  its  tracks  lie  within 
the  sixty  feet  of  the  narrowed  street,  and  there  is  room 
enough  for  the  passage  of  its  cars,  even  if  the  .abutments 
to  be  constructed  should  occupy  six  feet  of  the  street. 
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It  is  well  settled  that,  where  the  obstruction  to  a  street 
does  not  result  in  any  special  damag"e  to  the  individual, 
he  has  no  right  to  complain;  but  the  proceeding  for  the 
removal  of  the  obstruction  must  be  by  or  on  behalf  of 
.the  public.  In  such  case,  the  public  alone  can  complain. 
The  individual  can  only  file  a  bill  for  injunction  against 
the  obstruction  of  a  public  highway,  when  it  is  shown 
that  he  will  suffer  special  damage  different  in  degree  and 
kind  from  that  suffered  by  the  public  at  large.  {Barrows 
V.  City  of  Sycamore,  150  111.  588;  Citjj  of  Chicago  v.  Union 
Bidlding  Ass,  102  id.  379).  It  may  be,  that  the  public,  act- 
ing through  the  Attorney  General  or  State's  attorney, 
or  through  the  city  itself,  might  enjoin  the  obstruction 
of  the  streets  in  question  by  the  abutments  thus  to  be 
constructed,  but,  as  it  does  not  appear,  that  the  plaintiff 
in  error  will  suffer  any  special  damage  by  reason  thereof, 
it  is  not  entitled  to  an  injunction  to  prevent  the  erection 
of  the  same. 

All  the  injuries,  which  are  complained  of  in  the  bill, 
are  those  which  are  alleged  to  result  from  the  building* 
of  a  sub-way  under  the  tracks  at  the  crossings,  which  is 
less  than  sixteen  feet  high.  The  question  then  arises, 
whether,  upon  the  allegations  of  the  present  bill,  the 
plaintiff  in  error  is  entitled  to  an  injunction  against  the 
construction  of  sub- ways  at  the  points  in  question,  which 
are  only  twelve  and  one-half  feet  high. 

Obstructions  to  public  highways  are  public  nuisances. 
Courts  of  equity  will  not  interpose  by  injunction  to  pre- 
•  vent  the  creation  of  a  nuisance  or  purpresture,  when 
the  right  is  doubtful,  and  there  is  a  remedy  at  law,  and 
when  the  party  asking  the  aid  of  equity  shows  no  pri- 
vate injury  actually  sustained,  or  justly  apprehended 
by  him.  A  court  of  equity  will  not  interpose  to  prevent 
the  obstruction  of  a  public  highway  at  the  instance  of 
a  private  individual,  merely  because  such  obstruction  is 
a  public  nuisance,  but  it  must  further  appear  that  such 
obstruction  will  work  a  special  injury  to  the  individual 
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complaining.  The  injury  in  such  case  must  be  one,  which 
cannot  be  compensated  in  an  action  at  law.  Where  the 
bill  to  enjoin  the  obstruction,  which  is  alleged  to  consti- 
tute a  public  nuisance,  is  filed  by  a  private  individual,  it 
must  not  only  be  shown  that  he  will  suffer  a  special  in- 
jury, but  also  that  he  will  sustain  irrepafable  damage. 
Where  it  does  not  appear  that  there  will  be  irreparable 
damage,  the  relief  will  not  be  granted,  even  though  the 
complainant  may  show  a  special  and  personal  injury. 
(1  High  on  Injunctions, — 3d  ed. — sec.  817;  Keystone  Bridge 
Co.  V.  Summers^  13  W.  Va.  484;  Draper  v.  Mackey,  35  Ark. 
499;  Elliott  on  Roads  and  Streets,  pp.  496,  497;  Oreen  v. 
OakeSy  17  111.  249).  When  irreparable  injury  is  spoken  of, 
it  is  not  meant  that  the  injury  is  beyond  the  possibility 
of  repair,  or  beyond  the  possibility  of  compensation  in 
damages,  but  it  must  be  of  such  constant  and  frequent 
recurrence,  that  no  fair  or  reasonable  redress  can  be  had 
therefor  in  a  court  of  law.  (2  Wood  on  Nuisances, — 
3d  ed.— sec.  778;  Elliott  on  Roafls  and  Streets,  p.  497). 

Where,  however,  the  right  of  the  public  to  the  use  of 
a  highway  is  clear,  and  a  special  injury  is  threatened  by 
the  obstruction  of  the  highway,  and  this  special  injury 
is  serious,  reaching  the  very  substance  and  value  of  the 
plaintiff's  estate,  and  is  permanent  in  its  character,  a 
court  of  equity  will  prevent  the  nuisance  by  injunction. 
{Keystone  Bridge  Co,  v.  Summers,  supra).  In  Snell  v.  Buresh, 
123  111.  151,  we  said:  "While  courts  of  equity  will  not 
interfere  by  injunction  to  prevent  the  obstruction  of  a 
highway  or  the  creation  of  a  nuisance  when  the  right 
may  be  doubtful  and  there  is  a  remedy  at  law,  yet,  as 
said  in  Green  v.  Oakes,  17  111.  249,  where  the  right  is  clear, 
and  appertains  to  the  public,  and  an  individual  is  directly 
and  injuriously  affected  by  the  obstruction  or  the  crea- 
tion of  a  nuisance,  they  will  interfere,  on  the  application 
of  such  individual,  to  prevent  the  threatened  wrong  or 
invasion  of  the  common  right." 
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In  the  case  at  bar,  the  bill  alleges  that  the  cars  in 
use  on  the  tracks  of  the  plaintiff  in  error  "are  of  the 
height  of  twelve  and  one-half  feet,  thirteen  feet,  thirteen 
and  oiie-half  feet,  and  fourteen  feet,  more  or  less^  respec- 
tively, and  that  said  cars  are  operated  b}'^  electricity  by 
what  is  commonly  known  as  the  trolley  system,  and,  in 
order  that  the  said  cars  may  be  operated  through  and 
under  such  a  sub- way,  there  must  be  at  least  two  feet 
clear  head-room  between  the  roof  of  said  cars  and  the 
said  sub-way  to  make  way  for  the  trolley  appliances,  by 
which  said  cars  are  operated."  The  bill  further  alleges 
"that  said  head-room  of  twelve  and  one-half  feet,  as 
established  by  said  ordinance  of  June  24,  1898,  will  abso- 
lutely prevent  your  orator  from  operating  a  portion  of  its 
equipment  from  its  said  line  of  road  on  one  side  of  said 
sub- ways  to  the  line  of  road  of  your  orator  on  the  op- 
posite side  of  said  sub- ways."  By  the  use  of  the  words, 
"more  or  less,"  the  bill  leaves  it  uncertain  what  is  the 
exact  height  of  the  cars  used  by  the  plaintiff  in  error 
on  its  tracks.  There  is  no  allegation,  that  the  cars  are 
of  any  particular  height,  but  that  they  are  of  a  height 
which  is  more  or  less  than  a  certain  number  of  feet.  It 
may  as  well  be  presumed,  that  the  height  of  the  cars  is 
less  than  the  number  of  feet  mentioned,  as  that  it  is  more 
than  such  number  of  feet.  If  it  is  less,  it  may  be  that 
the  cars  can  easily  pass  under  a  sub-way  which  is  only 
twelve  and  one-half  feet  high.  The  charge  of  the  plain- 
tiff in  error  is  not  that  the  sub-way  in  question  will  pre- 
vent the  total  and  entire  operation  of  its  road,  but  that  it 
will  be  prevented  from  operating  "a  portion  of  its  equip- 
ment." There  is  nothing  to  indicate  how  large  "a  portion 
of  its  equipment"  may  be  thus  interfered  with.  The  bill 
thus  leaves  it  indefinite  and  uncertain  as  to  the  extent 
to  which  the  plaintiff  in  error  will  suffer  injury.  Such 
cars  of  the  plaintiff  in  error,  as  may  be  too  high  to  pass 
through  the  sub-way,  may  be  made  lower.  The  cost  of 
making  such  cars  lower  would  be  a  matter  of  damage 
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that  could  be  definitely  ascertained,  and  could,  therefore, 
be  recovered  in  an  action  at  law.  It  is  not  alleged  in 
the  bill,  that  the  city  of  Chicago,  or  that  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  is  insolvent, 
or  unable  to  respond  in  damages  for  the  injury  suffered. 
It  is  fair  to  assume  from  the  allegations  of  the  bill,  that 
the  greater  part  of  the  cars  used  by  the  plaintiff  in  error 
are  of  such  height,  that  they  can  pass  under  the  sub-way 
to  be  constructed  at  a  height  of  only  twelve  and  one-half 
feet.  We  are  unable  to  say,  from  the  allegations  of  this 
bill,  that  that  portion  of  the  public,  represented  by  the 
plaintiff  in  error,  has  a  clear  right  to  use  the  streets  in 
questibn  at  the  points  named  with  cars  of  such  height 
that  they  can  only  pass  through  a  sub-way  sixteen  feet 
high.  Nor  are  we  able  to  say,  that  the  special  injury 
with  which  plaintiff  is  threatened  by  the  contemplated 
obstruction,  will  be  an  injury  of  a  permanent  character. 
The  city  is  not  obliged  to  make  a  sub-way  high  enough 
for  the  passage  of  vehicles  of  an  extraordinary  and  un- 
necessarily great  height.  It  is  only  obliged  to  make  such 
a  sub- way  as  will  permit  the  passage  of  such  cars,  or 
cars  of  such  height,  as  are  customarily  and  ordinarily 
run  upon  street  railway  tracks. 

As  to  the  allegation,  that  plaintiff  in  error  will  not  be 
able  to  connect  with  suburban  railways,  so  as  to  run  its 
cars  upon  the  tracks  of  the  latter,  such  allegation  is  not 
that  the  cars  upon  these  suburban  railways  are  sixteen 
feet  high,  but  that  they  are  sixteen  feet  more  or  less.  In 
view  of  the  great  importance  to  the  public  of  securing 
greater  safety  and  greater  freedom  from  accidents  by  the 
improvement  to  be  made  by  the  elevation  of  the  tracks 
of  the  railroad  company  in  question,  such  improvement 
ought  not  to  be  stopped  or  interfered  with,  where  the 
relief  praj'^ed  is  expressed  in  such  doubtful  and  uncertain 
terms,  as  are  used  in  the  bill  in  this  case. 

Plaintiff  in  error  not  only  does  not  show  that  such  in- 
jury as  it  may  suffer  Tvill  be  irreparable,  but  it  does  not 
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show  that  the  interference  of  a  court  of  equity  will  be 
justified  upon  the  ground  that,  thereby,  a  multiplicity  of 
suits  will  be  avoided.  To  warrant  interference  upon  the 
ground  of  a  multiplicity  of  suits,  there  must  be  different 
persons  assailing  the  same  rights,  and  not  a  mere  repe- 
tition of  the  same  trespass  by  the  same  person,  the  case 
being  susceptible  of  compensation  in  damages.  It  is  well 
settled,  that,  if  the  right  is  disputed  between  two  per- 
sons only,  not  for  themselves  and  all  others  in  interest, 
but  for  themselves  alone,  the  bill  will  be  dismissed.  (C7ti- 
cago  Public  Stock  Exchange  v.  McClaughryy  148  111.  372). 

We  are  of  the  opinion  that  the  court  below  committed 
no  error  in  sustaining  the  demurrer  to  the  bill.  Accord- 
ingly, the  decree  of  the  superior  court  of  Cook  county  is 

^®™^^-  '      Decree  affirmed. 


John  N.  English,  Admr. 

V. 

MiLO  Landon  et  al. 

.181      614 

flOCa  *ai7  Opinion  filed  October  16, 1899. 

1.  Witnesses — when  maker  of  note  is  competent  in  behalf  of  sureties 
after  payee^s  death:  In  a  proceeding-  in  chancery  by  sureties  upon 
a  promissory  note  to  enjoin  the  prosecution  of  an  action  ag-ainst 
them  by  the  payee's  administrator,  the  maker  is  a  competent  wit- 
ness to  show,  in  behalf  of  the  sureties,  an  extension  of  time  to  him 
by  the  payee,  and  the  bill  may  be  filed  for  the  purpose  of  procjar- 
ing  such  testimony. 

2.  Evidence — crediUn^  has  burden  of  proving  surety^ s  full  knowledge  of 
creditoi'^s  acts.  The  burden  of  proving-  that  a  surety  had  full  knowl- 
edge of  the  acts  of  the  creditor  relied  upon  as  sufficient  to  release 
the  surety  from  liability  rests  upon  the  creditor. 

3.  Sureties— a^reem^nt  to  extend  time  need  not  be  based  on  a  money 
consideration,  to  release  surety.  An  agreement  by  a  creditor,  made 
without  assent  of  the  surety,  to  extend  the  time  of  payment  will 
effect  his  discharge  if  based  on  mutual  promises,  although  there  is 
no  actual  money  consideration. 

4.  Same— payment  of  interest  in  advance  will  support  promise  to  extend 
time^-effect  as  evidence.    Payment  of  legal  interest  on  a  debt  in  ad- 
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vance  is  a  sufllcient  consideration  to  support  an  agreement  for  the 
extension  of  the  time  of  payment,  and  is  of  itself  sufiBcient  prima 
fade  evidence  of  such  an  agreement  to  discharge  the  surety.* 

5.  Samk— payment  of  interest  due^  upon  a  promise  to  extend  time,  does 
not  relea^  surety.  The  mere  payment  of  principal  or  interest  actu- 
ally due  will  not  support  an  agreement  by  a  creditor,  made  with- 
out the  surety's  consent,  to  extend  the  time  of  payment,  so  as  to 
work  the  discharge  of  the  surety,  but  there  must  be  a  mutual  in- 
tention to  pay  and  receive  a  consideration  therefor  extending  the 
time  of  payment  beyond  maturity  to  a  specified  date. 

6.  Same— promise  to  extend  time  indefinitely  witfwvt  consideration  does 
not  release  surety.  A  promise  of  indulgence  made  by  the  payee  to 
the  principal  debtor  without  consideration  and  for  no  definite  time 
will  not  work  a  discharge  of  the  surety. 

7.  Same — rchen  surety  is  not  releoMd  by  extension  of  time.  An  exten- 
sion of  the  time  of  payment  made  without  consideration,  for  an 
indefinite  period,  is  not  mutually  binding  on  the  parties,  and  will 
not  release  a  surety  on  the  ground  that  it  is  a  valuable  right  to 
have  money  placed  on  interest,  and  a  valuable  right,  by  discharge 
of  the  obligation,  to  avoid  payment  of  interest. 

Landon  v.  English,  75  111.  A  pp.  483,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Jersey  county;  the  Hon.  Robert  B.  Shirley, 
Judge,  presiding. 

Hamilton  &  Hamilton,  for  appellant: 
The  payment  of  interest  when  due  is  no  consideration 
for  an  agreement  to  extend  the  time  of  payment.     Cross- 
man  V.  Wohlleben,  90  111.  542. 

In  order  to  effect  a  release  of  the  sureties  there  must 
be  shown  to  have  been  an  agreement  between  the  prin- 
cipal maker  and  the  payee  in  the  note  that  the  time  of 
payment  shall  be  extended  after  maturity  for  a  definite 
time,  and  also  that  the  principal  maker  shall  keep  the 
money  during  this  definite  time  and  pay  the  interest. 
Reynolds  v.  Barnard,  36  111.  App.  222;  Dodgson  v.  Henderson, 
113  111.  364;  Grossman  v,  WoJilleben,  90  id.  542. 

*On  the  question  of  the  performance  of  an  existing-  contract 
obligation  as  consideration  for  a  new  promise,  see  note  to  Abbott  v. 
Doane,  (Mass.)  34  L.  B.  A.  33. 
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Thomas  P.  Ferns,  and  Ed.  J.  Vaughn,  for  appellees: 

If,  by  a  valid  and  binding  agreement  between  the 
'creditor  and  the  principal  maker  of  a  note,  the  time  of 
payment  is  extended  for  a  definite  period  without  the 
consent  of  the  surety,  the  surety  is  discharged.  2  Brandt 
on  Suretyship,  (2d  ed.)  sec.  342;  Bank  v.  Pierce,  99  111.  272; 
Dodgson  v.  Henderson,  113  id.  360;  Price  v.  Bank,  124  id.  317; 
Bank  v.  Estate  of  Waterman,  134  id.  461. 

The  payment  of  leg'al  interest  on  a  debt  in  advance  is 
suflBcient  consideration  to  support  an  agreement  for  an 
extension  of  the  time  of  payment  thereof;  and  such  pay- 
ment, in  advance  of  interest,  by  the  principal,  is  of  itself 
sufficient  prima  fade  evidence  of  an  agreement  to  extend 
the  time  of  payment,  and  works  the  discharge  of  the 
surety.  2  Brandt  on  Suretyship,  (2d  ed.)  sec.  352;  Flynn 
V.  3Tudd,  27  111.  323;  Warner  v.  Campbell,  26  id.  282;  Maker 
V.  Lanfrom,  86  id.  513;  Woolford  v.  Doic,  34  id.  428;  Cross- 
man  V.  WoJilleben,  90  id.  537;  Steams  v.  Sweet,  78  id.  446. 

The  payment  of  even  a  small  portion  of  the  debt  only 
a  very  short  time  before  maturity  will  support  a  promise 
to  extend  the  time  of  payment.  2  Brandt  on  Suretyship, 
(2d  ed.)  sec.  353,  p.  514. 

Any  material  alteration  of  the  contract,  or  the  sub- 
stitution of  a  new  contract,  without  the  consent  of  the 
surety,  will  discharge  him.  Davis  v.  People,  1  Gilm.  409; 
2  Brandt  on  Suretyship,  (2d  ed.)  sec.  378;  White  v.  Walker, 
31  111.  422;  People  v.  Seelye,  146  id.  189. 

Nor  does  it  matter  that  the  alteration  is  of  a  trivial 
character,  or  even  for  the  benefit  of  the  surety.  2  Brandt 
on  Suretyship,  (2d  ed.)  sec.  388,  and  notes  1,  2  and  3;  Mix 
V.  Singleton,  S6  111.  194;  Ryan  v.  Trustees,  14  id.  20;  2  High 
oa  Injunctions,  (3d  ed.)  sec.  1376. 

A  reduction  of  the  rate  of  interest  discharges  the 
surety.  It  terminates  the  original  contract  and  substi- 
tutes a  new  one  to  which  the  surety  is  not  a  party.  Field 
V.  Brokafc,  14^111.  654;  Bethune  v.  Dozier,  10  Ga.  235;  MUler 
V.  Stt'icart,  4  Wash.  C.  C.  26;   Mackey  v.  Dodge,  5  Ala.  388. 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

On  the  sixth  day  of  September,  1884,  William  P.  San- 
didge  borrowed  of  Jonathan  E.  Cooper  $300,  and  made  and 
delivered  to  the  latter  a  promissory  note  for  that  amount, 
due  one  year  from  date,  with  interest  at  the  rate  of  eight 
per  cent  per  annum  from  date,  with  Milo  Landon  and 
William  Sinclair  as  sureties  thereon.  In  October,  1895, 
Cooper  died,  and  John  N.  English  was  appointed  his  ad- 
ministrator with  the  will  annexed.  In  January,  1897,  the 
administrator  brought  suit  on  the  note  against  the  three 
makers.  Thereupon  Landon  and  Sinclair  filed  a  bill  in 
chancery  to  enjoin  further  prosecution  of  the  suit,  upon 
the  ground  they  were  released  from  liability  as  sureties 
for  Sandidge  by  reason  of  Cooper  extending  the  time  of 
payment  of  the  note  without  their  knowledge  or  consent. 

Upon  the  final  hearing  the  only  witness  called  and 
examined  was  William  P.  Sandidge,  who  was  one  of  the 
defendants  to  the  bill.  The  material  parts  of  the  testi- 
mony upon  the  question  of  extending  the  time  of  pay- 
ment and  reducing  the  rate  of  interest  to  be  paid  are  as 
follows:  "He  gave  me  time,  from  time  to  time,  on  the 
note, — from  year  to  year  extended  the  time.  First  in- 
stance was  the  year  the  first  interest  would  be  due,  in 
1885.  After  the  first  year  I  went  to  Cooper  and  told  him 
I  was  not  able  to  pay  the  note  off — I  would  like  for  him 
to  extend  it  for  another  year.  He  did  so.  I  paid  him 
the  interest  and  he  extended  it.  He  said,  'Pay  me  the 
interest,' — that  was  all  he  wanted;  that  would  be  his 
remark, — that  he  would  be  willing  to  extend  the  note  by 
my  paying  the  interest.  I  paid  the  interest  at  the  time. 
When  I  did  not  feel  able  to  pay  the  note  I  would  request 
an  extension.  He  would  grant  it  by  my  paying  the  in- 
terest. In  1891,  at  C.  &  A.  depot,  I  tendered  him  the  full 
interest  and  part  of  the  principal.  I  says,  *Uncle  Cap, 
I  can  pay  you  the  interest  and  half  of  the  principal  if 
you  wish  it.'    He  says,  *I  don't  need  the  money  anyway; 
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I  would  want  to  loan  it,  and  I  don't  know  where  I  could 
loan  it  right  away;  I  would  just  as  soon  you  would  keep 
it.'  He  said,  'The  interest  from  this  time  on,  Billy,  will 
be  only  seven  per  cent. '  I  think  every  time  I  paid  Cooper 
himself  I  paid  the  interest  before  it  was  due.  After  the 
first  of  September  I  don't  think  I  paid  any  interest  to 
Cooper.  Usually  paid  it  between  the  fifteenth  of  August 
and  the  first  of  September.  Last  time  I  paid  Cooper  was 
in  1891,  at  railroad,  some  time  between  the  fifteenth  of 
August  and  the  first  of  September. 

Q.  "You  didn't  ever  pay  him  at  the  end  of  the  year? 

A.  "No,  sir. 

Q.  "Any  verbal  change  this  time,  in  1891? 

A.  "Nothing  more  than  what  he  said.  He  says,  'Billy, 
the  interest  shall  be  only  seven  per  cent  from  now  on. ' 

Q.  "Was  that  one  of  the  times  when  he  said  you  could 
have  it  another  year? 

A.  "Yes,  sir;  one  of  the  times." 

The  court,  on  hearing,  dismissed  the  bill.  On  appeal 
to  the  Appellate  Court  for  the  Third  District  the  decree 
of  the  circuit  court  was  reversed  and  the  cause  remanded, 
with  directions,  and  this  appeal  is  prosecuted. 

Whilst,  on  the  death  of  the  payee  of  a  note  then  in 
possession  thereof,  the  principal  maker  would  not  be  a 
competent  witness  in  behalf  of  the  sureties  to  show  an  ex- 
tension of  time  to  the  principal  by  the  payee,  in  an  action 
at  law,  he  is  competent  in  a  proceeding  in  chancery,  and 
a  bill  like  this  may  be  filed  for  the  purpose  of  procuring 
his  testimony.  Dodgson  v.  Henderson,  113  111.  360;  Kennedy 
V.  Evans,  31  id.  258;  Bradshaw  v.  Combs,  102  id.  428. 

Whatever  amounts  to  a  material  alteration  of  a  con- 
tract is  the  substitution  of  a  new  contract,  and  when, 
without  the  assent  of  the  surety,  it  is  done,  it  will  effect 
his  discharge.  One  promise  is  a  sufficient  consideration 
for  another,  and  an  actual  money  consideration  is  not  re- 
quired to  effect  an  extension  of  time.  Cooke  v.  Murphy,  70 
111.  96;  Pool  V.  Docker,  92  id.  501;  Tliayei^  v.  Allison,  109  id.  180. 
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The  payment  of  legal  interest  on  a  debt  in  advance 
is  a  sufficient  consideration  to  support  an  agreement  for 
an  extension  of  the  time  of  payment  thereof,  and  such 
payment  of  interest  by  the  principal  is  of  itself  sufficient 
prima  fade  evidence  of^n  agreement  to  extend  the  time  of 
payment  and  works  the  discharge  of  the  surety.  Waimer 
Y.Campbell,  26  111.  282;  Flynn  v.  Muddy  27  id.  323;  Maker  v. 
Lanfrom.,  86  id.  513;  Woolford  y.Doiv,  34  id.  424;  Crossman 
V.  Wohlleben,  90  id.  537;  Steams  v.  Sweet,  78  id.  446- 

Where  a  giaterial  change  of  contract  between  the 
payee  and  the  principal  maker  clearly  appears  from  the 
evidence,  and  that  fact  is  established,  the  burden  of  prov- 
ing the  surety  had  full  knowledge  of  the  acts  which  re- 
leased him  rests  upon  the  creditor.  Oamage  v.  Hutchins, 
23  Me.  565. 

To  effect  a  discharge  of  a  surety  by  such  extension  of 
time  the  evidence  must  show  a  new  contract  was  made. 
It  must  show  the  time  of  payment  was  extended  beyond 
maturity,-  for  a  definite  time  and  for  a  good  or  valuable 
consideration.  The  mere  payment  of  a  part  of  the  prin- 
cipal actually  due,  or  all  or  part  of  the  interest  actually 
due,  will  not  constitute  such  new  contract  with  a  suffi- 
cient consideration.  There  must  be  an  actual  intention 
by  both  parties  to  extend  the  time  of  payment  to  a  defi- 
nite time  and  an  intention  to  pay  and  receive  a  consid- 
eration therefor. 

At  about  the  time  of  the  maturity  of  the  note  in  suit 
the  principal  maker  notified  the  payee  that  he  would  like 
the  same  to  run  another  year  at  the  same  rate  of  inter- 
est. The  payee  only  desired  interest  on  his  note,  and  so 
notified  the  principal  maker.  On  six  or  more  different 
times  a  similar  conversation  was  had  between  the  payee 
and  the  principal  maker,  and  the  note  continued  and  the 
payment  of  interest  was  made  by  the  principal  maker  at 
about  the  end  of  each  year.  At  about  the  time  of  the 
last  payment  of  interest  the  principal  maker  notified  the 
*  payee  that  he  could  pay  one-half  of  the  principal  and 
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the  interest.  The  payee  expressed  the  wish  that  one-half 
should  not  be  paid  at  that  time.  The  payee  was  not 
bound  to  accept  less  than  the  whole  amount,  but  at  that 
time  stated  the  interest  would  be  reduced  from  eight  per 
cent,  as  had  theretofore  existed,  to  seven.  In  Grossman 
V.  Wohlleben,  supra,  it  was  held  (p.  541):  "A  mere  promise 
of  indulgence  on  payment  of  interest  at  the  rate  named 
in  the  note,  or  at  any  other  rate,  is  not  binding  without 
something  to  bind  the  debtor  to  pay  interest  for  a  given 
time.  A  payment  of  interest  in  advance  would  answer, 
and  *  ♦  *  a  promise  by  the  principal  debtor  to  keep 
the  money  a  given  time  at  a  given  rate  of  interest  would 
be  such  a  consideration  as  would  support  and  make  bind- 
ing the  promise  by  the  creditor  to  extend  the  payment 
for  a  given  time.  It  is  essential,  in  all  such  cases,  that 
both  parties  should  be  bound  by  the  agreement,  or  that 
it  should  have  mutuality.  The  record  in  this  case  fails 
to  show  specifically  that  the  principal  debtor  at  any  time 
bound  himself  to  keep  the  money  and  pay  the  interest 
upon  it  for  any  specified  time,  or  that  he  ever  paid  in- 
terest in  advance.  The  endorsements  upon  the  note  are 
presumed  to  have  been  made  by  the  creditor,  and  may 
have  been  consented  to  by  the  principal  debtor.  These 
endorsements  of  the  paj^ment  of  interest  fail  to  show  any 
payment  of  interest  in  advance.  None  of  these  endorse- 
ments show  a  contract  on  the  part  of  the  debtpr  to  keep 
the  money  for  any  given  time.  *  *  *  A  mere  promise 
made  by  a  creditor  to  indulge  the  debtor  for  a  given 
length  of  time  upon  the  payment  of  interest  does  not  bind 
him  to  such  extension,  because  the  payment  of  interest  is 
already  secured  by  the  terms  of  the  original  note  for  any 
delay  that  may  occur  from  any  indulgence  that  might  be 
given;  and  unless  the  debtor  is  also  bound  by  the  contract 
to  retain  the  money  for  a  given  length  of  time,  and  to  pay 
the  interest  for  that  period  whether  he  retains  the  money 
that  length  of  time  or  not,  such  promise  by  the  creditor 
lacks  consideration  and  is  not  binding  upon  either  party." 
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Under  the  evidence  in  this  record  it  does  not  appear 
there  was  ever  a  payment  of  interest  in  advance  made  as 
a  consideration  for  the  extension  of  time  to  a  specified 
date,  nor  is  there  any  evidence  showing"  the  principal 
debtor  at  any  time  bound  himself  to  keep  the  money  and 
pay  interest  for  a  specified  time.  The  evidence  shows 
a  mere  promise  of  indulgence  by  the  payee  towards  the 
original  maker,  and  no  more  interest  was  paid  than  what 
was  substantially  due  at  the  time  of  the  payment  and  at 
the  rate  mentioned  in  the  note.  There  was  no  mutuality 
in  the  contract  by  which  a  collection  could  be  made  from 
the  principal  of  interest  to  a  specified  time,  and  in  the 
absence  of  such  mutuality,  and  in  the  absence  of  a  con- 
sideration for  an  extension  of  time,  by  which,  if  a  suit 
were  broug"ht  on  the  note,  the  principal  could  avoid  a 
recovery  before  a  specified  date,  there  was  not  such  an 
extension  as  would  release  the  sureties. 

It  is  contended  by  the  appellees  that  it  is  a  valuable 
right  to  have  money  placed  on  interest  and  a  valuable 
right  to  have  the  privileg'e  of  getting  rid  of  the  payment 
of  interest  by  discharging  the  principal,  and  McComb  v. 
Kitteridge,  14  Ohio,  351,  is  cited  to  sustain  the  contention. 
Unless,  however,  both  parties  are  bound  by  the  contract 
of  extension  there  is  no  consideration  for  the  agreement 
of  the  creditor  to  extend  the  time  of  payment.  There  is 
no  evidence  in  this  record  showing  such  an  extension  of 
time  for  a  specified  period  and  for  a  specified  considera- 
tion as  was  mutually  binding  on  both  parties.  There  is 
in  this  record  no  evidence  which  would  preclude  the  cred- 
itor from  bringing  suit  at  any  time  on  the  note  and  hav- 
ing a  recovery,  by  reason  of  anything  shown  in  the  way 
of  an  extension  of  time  for  a  consideration. 

It  was  error  in  the  Appellate  Court  to  reverse  the  de- 
cree of  the  circuit  court.  The  judgment  of  the  Appellate 
Court  for  the  Third  District  is  reversed  and  the  decree  of 
the  circuit  court  of  Jersey  county  is  affirmed. 

Judgment  reversed. 
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The  Brewer  &  Hofmann  Brewing  Company 

V. 

John  T.  Boddie. 

I^?L  ^  Opinion  filed  October  13, 1S99. 

[elQTa  859' 

1.  Words  and  phrases— loord  **«atoon"  does  not  necessarily  mean  a 
dram-shop.  The  word  "saloon"  may  or  may  not  mean  a  place  for 
the  retail  of  spirituous  liquors. 

2.  Corporations— to/icn  lease  for  scUoon  is  not  ultra  vires  corporation. 
A  lease  of  premises  to  be  occupied  for  "saloon**  purposes,  without 
specifying  what  shall  be  sold  there,  is  not  ultra  vires  a  corporation 
authorized  to  manufacture  and  sell  soda  water,  althougfh  it  has  no 
power  to  rent  a  saloon  for  the  sale  of  intoxicating  liquors. 

3.  Landlord  and  tenant— «?^cti  lease  for  *'saloon^  is  not  void  so  as 
to  excuse  payment  of  rent,  A  lease  of  premises  for  "saloon"  purposes, 
entered  into  by  a  corporation  authorized  to  manufacture  and  sell 
soda  water,  is  not  void  so  as  to  preclude  the  collection  of  rent,  al- 
though the  corporation  sells  intoxicating  liquors  on  the  premises 
in  excess  of  its  chartered  powers. 

Brewer  cfe  Hofmann  Brewing  Co,  v.  Boddie^  80  111.  App.  353,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the 
First  District;— heard  in  that  court  on  writ  of  error  to 
the  Superior  Court  of  Cook  county;  the  Hon.  Philip 
Stein,  Judge,  presiding. 

Edward  Maker,  and  Robert  P.  Kolb,  for  appellant. 

Loesch  Bros.  &  Howell,  and  Frederick  Peake, 
for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  appellant  is  a  corporation  organized  under  the 
laws  of  this  State  "to  carry  on  a  general  brewing  and 
malting  business  and  manufacture  and  sell  soda  waters 
in  the  city  of  Chicago."  On  February  3,  1893,  it  entered 
into  a  written  lease  from  appellee  to  it  and  others  for  a 
period  of  five  years,  by  which  it  agreed  to  pay  appellee 
the  rent  stipulated  in  the  lease,  in  monthly  payments  of 
$500  each,  for  the  premises,  which  by  the  terms  of  the 
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lease  were  "to  be  occupied  for  saloon  and  no  other  pur- 
pose whatever."  The  evidence  showed  that  for  a  part  of 
the  term  appellant  occupied  and  used  the  premises  as  a 
restaurant  and  general  saloon,  in  which  it  sold  whisky, 
cigars,  beer,  cider,  soda  water  and  pop.  It  then  vacated 
the  premises  and  offered  to  surrender  them  to  appellee, 
and,  having  paid  the  accrued  rent,  refused  thereafter  to 
pay  the  rent  subsequently  accruing  from  month  to  month 
under  the  lease.  This  suit  was  then  brought  to  recover 
a  part  of  such  rent. 

The  principal  defense  set  up  by  plea  and  relied  on  at 
the  trial  and  on  this  appeal  was  and  is,  that  the  lease 
was  ultra  vires  the  corporation;  that  the  lease  contract 
was  a  continuing  one,  and  was  unperformed  and  unexe- 
cuted as  to  the  rent  sued  for,  and  that  appellant  was  not 
bound  by  it.  No  other  question,  has  been  presented  here 
by  either  side.  The  trial  court  refused  all  the  instructions 
requested  on  either  side,  and,  after  overruling  the  motion 
for  a  new  trial,  gave  judgment  on  the  verdict  of  the  jury 
against  appellant  for  the  rent  sued  for,  which  judgment 
the  Appellate  Court  has  on  writ  of  error  affirmed. 

Had  appellant  confined  the  use  of  the  premises  to  the 
sale  of  soda  water  it  would  certainly  have  been  acting 
within  the  scope  of  its  charter,  but  it  had  no  power  to 
engage  in  the  business  of  retailing  intoxicating  liquors 
or  to  reirt  and  carry  on  a  liquor  saloon.  We  cannot, 
however,  say,  as  a  matter  of  law,  that  the  word  "saloon," 
as  used  in  the  lease,  meant  a  place  where  intoxicating 
liquors  were  to  be  sold  and  not  a  place  for  the  sale  of 
soda  water.  There  may  be  many  different  kinds  of  sa- 
loons, and  the  lease  is  wholly  silent  as  to  the  kind  of 
saloon  for  which  the  premises  were  to  be  used.  A  saloon 
may  or  may  not  mean  a  place  for  the  retail  of  spirituous 
liquors.  {Snoio  v.  State,  50  Ark.  561;  Springfield  v.  State,  13 
S.  W.  Rep.  752;  State  v.  Mansker,  36  Tex.  365.)  Places  for 
the  retail  of  spirituous  liquors  are  in  the  statutes  of  this 
State  generally  termed  dram-shops  or  tippling  houses. 
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The  premises  were  used  by  appellant  partly  for  purposes 
permissible  by  its  charter  and  partly  for  purposes  not  so 
permissible.  If  appellant  had  covenanted  to  carry  on 
in  the  premises  the  business  of  a  retail  liquor  dealer  it 
would  not  have  been  bound  by  such  covenant,  for  the 
reason  that  it  had  no  power  to  eng^age  in  that  business 
and  consequently  no  power  to  bind  itself  to  do  so.  But 
it  had  power,  incidental  to  its  express  powers,  to  rent 
the  premises  as  a  place,  or  even  a  saloon,  in  which  to 
sell  its  soda  water,  and  if,  in  addition  to  the  sale  of  soda 
water,  it  retailed  intoxicating  liquors  and  kept  a  dram- 
shop or  tippling  house,  its  lease  contract  with  appellee 
was  not  thereby  rendered  void.  Whether  or  not  it  would 
be  liable  to  the  State  to  forfeit  its  charter  is  a  ques- 
tion not  involved  in  this  suit.  The  appellant  would  cer- 
tainly not  be  permitted  to  say  that  because  it  had  used 
the  premises  for  a  business  which  it  had  no  power  by  its 
charter  to  carry  on,  its  contract  to  pay  rent  is  void  and 
cannot  be  enforced  against  it.  It  had  the  power  to  rent 
the  premises  for  its  legitimate  business,  and  could  not 
avoid  its  contract  by  using  the  premises  for  other  busi- 
ness not  authorized  by  its  charter.  Thus,  we  have  held 
that  a  corporation  having  power  to  borrow  money  can 
not  evade  payment  on  the  ground  that  it  expended  the 
money  in  prosecuting  a  business  which,  though  in  itself 
not  immoral  or  illegal,  it  had  no  authority  to  carrj^  on, 
even  though  the  lender  knew  the  money  was  to  be  ex- 
pended in  such  business.    Bradley  v.  Ballard,  55  111.  413. 

We  are  referred  to  McNulta  v.  Corn  Belt  Bank,  164  111. 
427,  and  other  authorities,  as  sustaining  the  proposition 
that  so  far  as  the  contract  remains  executory  the  corpora- 
tion may  avail  itself  of  the  defense  here  relied  upon.  We 
cannot  hold,  however,  upon  the  record  before  us,  that  the 
lease  in  question  was  ultra  vires  this  corporation,  and  need 
not,  therefore,  consider  whether  it  was  executory  or  not. 

We  find  no  error,  and  must  therefore  affirm  the  judge- 
ment of  the  Appellate  Court.  Judgment  affirmed. 
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Lucius  E.  Finch  ^^^     ^^g 

V,  215    n57 

Frank  L.  Galigher. 

Opinion  filed  June  19^  1899—Eehearing  denied  October  6, 1899. 

1.  Pleading — gefneral  demurrer  reaches  all  objections  to  plea  in  abater 
ment.  A  general  demurrer  is  sufficient  to  reach  all  objections  to  a 
plea  in  abatement,  whether  as  to  matters  of  form  or  substance. 

2.  Same— ptea  in  abatement  must  ansioer  all  it  purports  to  cover.  A 
plea  in  abatement  to  a  suit  on  a  note  which  merely  recites  what  is 
alleged  in  a  certain  count  of  the  declaration,  without  anything 
dehors  the  record,  so  far  as  such  count  is  concerned,  is  demurrable. 

3.  Same — effect  where  plea  in  abaiemeykt  and  replication  are  both  bad. 
Where  a  plea  in  abatement  and  the  replication  thereto  are  both 
bad,  a  demurrer  to  the  replication  should  be  carried  back  to  the 
plea  in  abatement  but  cannot  go  beyond  it. 

4.  Partnership — when  judgment  against  one  partner  on  joint  note 
does  not  release  other.  By  virtue  of  section  11  of  the  Practice  act, 
(Rev.  Stat.  1874,  p.  776,)  where  a  suit  is  begun  in  a  foreign  State 
against  partners  on  their  joint  note  and  only  one  partner  is  served, 
the  judgment  against  the  latter  does  not  merge  the  joint  demand 
80  as  to  bar  a  suit  in  this  State  against  the  partner  not  served,  in 
the  absence  of  satisfaction  of  the  judgment. 

Cartwright,  C.  J.,  does  not  fully  concur  in  the  opinion. 
Finch  V.  Oaligher^  71  111.  App.  75,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Alexander  county;  the  Hon.  Joseph  P.  Rob- 
arts,  Judge,  presiding. 

Appellant  brought  suit  to  recover  from  appellee  the 
amount  of  a  promissory  note  assigned  to  appella^  by 
the  payees.  The  note  was  dated  at  New  York,  July  20, 
1886,  due  six  months  after  date,  payable  to  the  order  of 
L.  R.  Finch  &  Sons,  for  $4486.84,  at  the  office  of  L.  R. 
Pinch  &  Sons,  and  was  signed  "Charles  Galigher  &  Son." 
On  December  30, 1893,  the  sheriff  returned  that  he  served 
Frank  L.  Galigher,  and  that  Charles  Galigher  was  not 
served  by  order  of  plaintiff's  attorney.     No  declaration 
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was  filed  at  the  return  term,  and  the  cause  was  continued. 
On  May  1,  1894,  a  declaration  was  filed  complaining  of 
Frank  L.  Galigher,  impleaded  with  Charles  Galigher,  and 
averring"  they,  as  partners,  under  the  firm  name  of  Charles 
Galigher  &  Son,  at  New  York,  to- wit,  in  the  county  and 
State  aforesaid,  made  and  executed  the  note  sued  on,  set- 
ting up  the  same  and  setting  out  the  endorsement.  On 
February  23  the  d-efendant  filed  the  following  plea:  "And 
the  said  Frank  K  Galigher,  by  Green  &  Gilbert,  his  at- 
torneys, comes  and  defends  the  wrong  and  injury,  when, 
etc.,  and  prays  judgment  of  the  said  writ,  because  he 
says  that  the  several  supposed  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  if  any  such  were 
made  by  the  said  defendant,  were,  and  each  of  them  was, 
made  by  the  said  defendant  jointly  with  one  Charles 
Galigher,  as  partners,  in  and  under  the  name  and  style 
of  Charles  Galigher  &  Son,  and  not  by  the  said  defend- 
ant alone,  which  said  Charles  Galigher  is  still  living, 
to- wit,  at  the  county  of  Alexander,  aforesaid;  and  this  he, 
the  defendant,  is  ready  to  verify,  wherefore,  inasmuch  as 
the  said  Charles  Galigher  is  not  named  in  the  said  writ 
together  with  the  said  defendant,  he,  the  said  defendant, 
prays  judgment  of  the  writ  and  that  the  same  may  be 
quashed,"  etc.  To  this  plea  a  replication  was  filed,  with 
caption,  and  in  substance  as  follows: 

"State  of  Illinois,  )  In  the  Circuit  Court,  May  term^ 

County  of  Alexander.    \  A,  D.  1895. 

"Lucius  R.  Finch  vs,  Frank  L.  Galigher. — ^Assumpsit. 

"And  the  plaintiff  saith  that  his  said  writ,  by  reason 
of  anything  by  the  said  defendant  in  his  said  plea  above 
alleged,  ought  not  to  be  quashed,  because  he  says  that 
on  the  22d  day  of  November,  1892,  in  the  Supreme  Court 
in  and  for  the  county  of  New  York,  in  the  State  of  New 
York,  at  the  November  term  thereof,  1892,  in  a  certain 
action  brought  by  the  said  plaintiff  against  the  said 
Charles  Galigher  and  the  said  defendant,  upon  the  said 
several  promises  and  undertakings  in  the  said  plea  and 
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declaration  mentioned,  in  which  said  action  said  Charles 
Galigher  but  not  the  said  defendant  was  served  with  pro- 
cess, the  said  plaintiff  recovered  judgment  against  the 
said  Charles  Galigher  for  the  full  amount  then  and  there 
due  the  said  plaintiff,  as  by  the  record  and  proceedings 
thereof  now  remaining  in  the  said  Supreme  Court  will 
more  fully  appear.  And  the  said  plaintiff  avers  that  when 
the  said  action  was  commenced  and  up  to  the  time  when 
said  judgment  was  rendered,  the  said  defendant,  Frank 
L.  Galigher,  was  without  the  State  of  New  York  and  a 
non-resident  thereof,  so  that  process  could  not  be  served 
upon  him  in  the  said  action;  and  this  the  said  plaintiff  is 
ready  to  verify  by  the  record,  wherefore  he  prays  judg- 
ment if  the  said  writ  ought  to  be  quashed,  and  that  the 
said  defendant  may  answer  over,"  etc. 

To  this  replication  appellee  demurred,  and  for  special 
grounds  averred  said  replication  is  not  properly  entitled 
in  the  proper  court;  that  it  improperly  concludes  with  a 
verijScation  by  the  record;  that  the  conclusion  is  not  in 
proper  form,  and  that  it  is  otherwise  informal  and  insuf- 
ficient. The  demurrer  was  sustained,  the  writ  quashed 
and  judgment  entered  against  the  plaintiff  for  costs.  He 
appealed,  and  assign€;d  in  the  Appellate  Court  for  the 
Fourth  District  the  following  errors:  First,  the  court 
erred  in  sustaining  the  demurrer  to  the  replication;  sec- 
ond, in  not  carrying  the  demurrer  back  to  the  plea  in 
abatement;  third,  the  court  erred  in  quashing  the  sum- 
mons; and  fourth,  the  court  erred  in  rendering  judgment 
for  defendant  and  against  the  plaintiff.  The  judgment 
of  the  circuit  court  was  afBrmed.  An  appeal  is  prose- 
cuted to  this  court,  and  errors  assigned  on  the  record  of 
the  Appellate  Court  for  its  affirmance  of  the  judgment  of 
the  circuit  court. 

Lansden  &  Leek,  for  appellant. 

Green  &  Gilbert,  for  appellee. 
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Mr.  Justice  Phillips  delivered  the  opinion  of  the 
court: 

The  question  presented  on  this  record  is  whether  the 
demurrer  was  properly  sustained  to  the  replication.  The 
entire  question  as  to  the  right  of  recovery  by  reason  of 
the  execution  of  the  note  by  the  firm,  and  the  recovery 
against  one  member  of  that  firm  in  the  Supreme  Court  of 
New  Ybrk  for  the  county  of  New  York,  was  presented  by 
the  count  of  the  declaration  filed  in  this  case. 

Appellant  contends  that  the  suit  in  New  York  having 
been  brought  against  both  partners  and  one  not  being 
served  because  he  was  a  non-resident  of  and  was  not 
and  had  not  been  in  that  State  so  that  he  could  be  served, 
therefore  a  judgment  against  the  partner  summoned  was 
not  a  discharge  of  appellee  from  liability  on  the  note, 
and  this  being  so,  the  assignee  of  the  note  had  the  right 
to  bring  this  suit  against  the  maker  who  was  sued. 

Section  11  of  the  Practice  act  provides:  "When  sev- 
eral joint  debtors  are  sued,  and  any  one  or  more  of  them 
shall  not  be  served  with  process,  the  pendency  of  such 
suit  or  the  recovery  of  a  judgment  against  the  parties 
served  shall  be  no  bar  to  a  recovery  on  the  original  cause 
of  action  against  such  as  are  not  served,  in  any  suit  which 
may  be  brought  against  them  in  any  other  place  than 
in  the  county  where  the  first  suit  is  brought.  This  sec- 
tion shall  not  be  so  construed  as  to  allow  more  than  one 
satisfaction."  The  question  presented  by  the  record  is 
whether  this  section  applies  to  notes  made  by  partners, 
and  whether  a  judgment  recovered  against  one  member 
of  the  firm  on  a  note  so  made  by  partners  bars  a  recovery 
against  a  member  of  the  firm  not  served. 

Whilst  many  authorities  may  be  found  holding  that 
in  an  original  suit  against  partners  all  must  be  joined  as 
defendants,  or  if  brought  against  only  one  and  a  judgment 
against  him  is  obtained  the  others  are  thereby  discharged 
from  liability,  yet  if  suit  is  brought  against  joint  or  part- 
nership debtors  residing  in  the  same  or  different  States 
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and  service  is  had  against  one,  only,  can  it  be  said  that 
such  judgment  is  a  bar  on  the  same  indebtedness  in  an- 
other suit  brought  in  another  State  where  the  other  de- 
fendant resided  or  might  be  found?  The  original  suit  on 
the  note  in  this  case  was  brough't  in  the  county  of  New 
York,  State  of  New  York,  against  both  jiartners.  Only 
one  was  served,  and  the  other  could  not  be  served  be-^ 
cause  he  was  a  non-resident  of  the  State.  Section  11  of 
the  Practice  act  above  quoted,  which  provides  that  when 
several  joint  debtors  are  sued  and  any  one  or  more  of 
them  shall  not  be  served  with  process,  the  pendency  of 
such  suit  or  the  recovery  of  a  judgment  against  the  par- 
ties served  shall  be  no  bar  to  a  recovery  on  the  original 
cause  of  action  against  such  as  are  not  served  in  any  suit 
which  may  be  brought  against  them  in  any  other  place 
than  in  the  county  where  the  first  suit  is  brought,  is  ap- 
plicable to  the  question  here  presented  and  must  be  held 
to  govern  and  control  it  It  is  clear  that  appellee  was 
indebted  to  appellant  for  the  amount  of  the  note  sued 
on j  and  the  only  question  is  whether  the  judgment  against 
his  partner  in  the  Supreme  Court  of  the  county  and  State 
of  New  York  is  a  bar  to  this  proceeding. 

The  plea  filed  by  the  appellee  in  this  case  was  in  its 
commencement  and  conclusion  a  plea  in  abatement.  The 
demurrer  to  the  replication  presents  the  question  whether 
it  should  have  been  carried  back  to  the  plea.  The  plea 
does  not  answer  the  declaration.  The  allegation  of  the 
first  and  third  counts  of  the  amended  declaration  is: 
"For  that  whereas  the  said  defendant  and  one  Charles 
Galigher,  partners,  etc.,  on  the  20th  day  of  July,  1886,  at 
New  York,  that  is  to  say,  at  the  county  and  State  afore- 
said, under  the  said  firm  name  and  style,  made  their  cer- 
tain other  promissory  note  in  writing  bearing  date  the 
day  and  year  last  aforesaid,  and  thereby  then  and  there 
jointly  and  severally  promised  to  pay,  etc.,  by  means 
whereof  the  said  defendant  then  and  there  became  liable, 
etc.,  and  being  so  liable  the  said  defendant,  in  considera- 
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tion,  undertook,"  etc.  This  is  attempted  to  be  answered 
by  the  plea  by  saying,  "because  he  says  the  several  sup- 
posed promises  and  undertakings  in  the  said  declaration 
mentioned,  if  any  such  were  made  by  the  said  defendant, 
were,  and  each  of  them  was,  made  by  the  said  defendant 
jointly  with  one  Charles  Galigher,  as  partners,  in  and 
under  the  name  and  style  of  Charles  Galigher  &  Son, 
and  not  by  the  said  defendant  alone."  The  first  and 
third  counts  allege  a  joint  and  several  promise,  which  is 
sought  to  be  avoided  by  the  plea  which  seeks  to  set  up  in 
bar  that  the  promises  were  joint  promises,  and  the  plea 
therefore  does  not  answer  the  declaration. 

Pleas  in  abatement,  like  other  pleas,  must  answer  the 
whole  declaration  or  all  they  purport  to  answer.  All  that 
is  alleged  in  the  plea  is  alleged  in  the  amended  first  and 
third  counts  of  the  declaration,  that  a  demurrer  would, 
as  a  matter  of  law,  determine  the  sufficiency  of  the  aver- 
ment to  the  same  extent  as  presented  by  the  plea,  if  the 
same  were  proven  as  alleged  therein.  The  replication  to 
the  plea  in  effect  only  recites  what  is  in  the  plea  and  in 
the  third  count  of  the  declaration.  1  Chitty's  PI.  459; 
1  Tidd's  Pr.  641;  2  Sanders,  210c;  Herries  v.  Jamieson,  5 
T.  R.  553;  Dunlap  v.  Turner ^  64  111.  47;  Diblee  v.  Davison^  25 
id.  486;  Moore  v.  Rogers^  19  id.  347;  People  v.  Harrison^  82  id. 
84;  1  Greenleaf  on  Evidence,  539a. 

The  plea,  by  reason  of  being  a  recital  of  what  is  con- 
tained in  the  first  and  third  counts  as  amended,  was  ob- 
noxious to  a  demurrer.  A  general  demurrer  is  sufficient 
to  reach  all  objections  to  pleas  in  abatement,  whether  of 
matters  of  form  or  of  substance.  Buddie  v.  WHsoUy  6  T.  R. 
370;  Clifford  v.  Conyy  1  Mass.  469;  Shaw  v.  Dutcker,  19  Wend. 
216;  1  Chitty's  PI.  465;  1  Tidd's  Pr.  638,  695. 

The  plea  did  not  aver  any  matter  dehors  the  record,  so 
far  as  the  first  and  third  counts  are  concerned,  and  hence 
the  sufficiency  of  those  counts  could  have  been  presented 
by  demurrer.  Saunders,  291c,  note  4;  Cumminga  v.  People^ 
50  111.  132;  Sinsheimer  v.  Skinner  Manf.  Co.  165  id.  116. 
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The  replication  being  k  recital  of  what  was  contained 
in  the  counts  and  substantially  of  what  was  stated  in  the 
plea,  was  bad,  and  a  demurrer  thereto  could  properly 
have  been  sustained,  but  the  demurrer  should  have  been 
carried  back  to  the  plea.  The  plea,  however,  being*  in 
abatement,  the  demurrer  could  not  go  beyond  the  plea. 
It  could  make  no  difference  because  the  plea  was  to  the 
writ.  Byan  v.  May,  14  111.  49;  1  Chitty*s  PL  466;  Sliaw  v. 
Dutcher,  19  Wend.  216;  Stephens'  PI.  145. 

Under  the  averment  of  the  first  and  third  counts  of  the 
declaration  and  under  section  11  of  the  Practice  act  the 
taking  of  judgment  in  New  York  against  Charles  Galigher 
in  the  action  in  which  he,  only,  was  served  and  the  appel- 
lee herein  was  not  served  because  not  in  nor  a  resident 
of  that  State,  did  not  operate  as  a  merger  of  the  joint 
demand  or  release  the  appellee  from  liability  on  the  note. 
Shirley  v.  Shattuck^  54  Mass.  256;  Tappan  v.  Brueriy  5  id.  193; 
Dennet  v.  Chick,  2  Greenl.  191;  Band  v.  Nutter,  56  Me.  339; 
Cox  V.  Maddox,  72  Ind.  206;  Merriam  v.  Barker,  121  id.  74; 
B.  d  P.  L.  Co,  V.  W.  &P.B,(&  M.  Co.  76  Fed.  Rep.  10;  Free- 
man on  Judgments,  sec.  234. 

The  statute  of  Massachusetts  is  very  similar  to  the 
statute  of  this  State  on  the  question  of  the  liability 
of  joint  obligors,  and  in  Shirley  v.  Shattuck,  54  Mass.  256, 
it  was  held:  "The  first  question  is,  whether  a  judgment 
against  one  of  two  joint  obligors  is  a  bar  to  an  action  of 
debt  on  the  original  obligation  against  another  joint  ob- 
ligor. It  seems  to  be  useless  to  examine  and  review  the 
numerous  authorities  cited  in  the  argument,  because  we 
think  the  case  is  within  the  provisions  of  the  Revised 
Statutes,  intended,  apparently,  to  remove  doubts,  fix  the 
law  upon  the  subject  and  do  away  the  effect  of  those  au- 
thorities, so  fai^as  it  is  in  conflict  with  them.  By  Rev. 
Stat.  chap.  92,  sec.  12,  it  is  provided  that  in  a  suit  against 
several  on  a  joint  contract,  if  one  only  is  legally  served 
the  suit  may  proceed  to  judgment  against  such  one  with- 
out further  proceedings  against  the  others;  and  by  sec- 
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tion  13,  if  such  judgment  remain  unsatisfied  an  action  on 
the  same  contract  may  be  afterwards  maintained  against 
any  of  the  other  joint  contractors  as  if  the  contract  had 
been  joint  and  several.  This  is  equivalent  to  an  express 
enactment  that  such  prior  judgment  against  one  shall 
not  be  a  bar  to  an  original  action  against  another  joint 
obligor.  It  is  a  statute,  syeverance,  and  analogous  to  the 
case  where  one  joint  obligor  dies,  in  which  a  separate 
suit  may  be  maintained  against  the  survivor.  If,  there- 
fore, the  judgment  relied  on  had  been  a  judgment  in  Mas- 
sachusetts the  statute  would  have  been  an  answer  to  the 
objection;  and  the  court  are  of  opinion  that  a  judgment 
in  New  Hampshire,  which  by  courtesy  is  allowed  to  have, 
in  most  respects,  the  force  and  effect  of  a  domestic  judg- 
ment, can  have  no  greater  effect  in  barring  an  action  in 
this  commonwealth.  The  court  are  of  opinion  that  upon 
this  point  the  decision  of  the  court  of  common  pleas  was 
right." 

The  slight  difference  in  the  statute  does  not  affect  the 
principle  involved  in  that  case,  and  it  is  applicable  to 
the  question  no^fr  before  the  court.  The  whole  defense 
is  based  on  the  merger  of  the  obligation  evidenced  by 
the  note  by  reason  of  the  New  York  judgment,  and  as  we 
hold  that  such  judgment  is  no  bar  to  a  suit  against  the 
defendant  not  served  in  New  York,  and  under  our  statute 
an  action  may  be  brought  against  him  in  this  State  where 
there  has  been  no  satisfaction  of  the  New  York  judgment, 
the  judgment  of  the  Appellate  Court  .for  the  Fourth  Dis- 
trict and  the  judgment  of  the  circuit  court  of  Alexander 
county  are  each  reversed  and  the  cause  is  remanded  to 
the  circuit  court  of  Alexander  county,  with  directions  to 
proceed  in  accordance  with  what  is  here  said. 

Reversed  dnd  remandecL 

Mr.  Chief  Justice  Cartwright:  I  concur  in  the 
judgment  in  this  case  but  not  in  all  that  is  said  in  the 
above  opinion. 
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^    ^.  |l8r~688 

Ida  E.  Mack  I205   »845 

V. 

Alexander  McIntosh  et  al 

Opinion  filed  October  19^  1899. 

1.  Vendor  and  purchaser— ceiKice  cannot  urge  an  ohjeclion  to  title 
which  he  has  purposely  created,  A  vendee  cannot  urge,  as  an  objection 
to  the  vendor's  title,  a  mechanic's  lien  which  he  has  induced  a  con- 
tractor to  file  for  the  purpose  of  putting  a  cloud  upon  the  title  and 
to  embarrass  the  vendor  in  carrying  out  the  agreed  sale. 

2.  Specific  performance— cgui^j/  will  not  permit  vendee  to  take  ad- 
vantage of  his  bad  faith,  A  court  of  equity  will  not  decree  specific 
performance  of  a  contract  for  the  sale  of  real  estate  In  favor  of 
the  purchaser  or  his  assignee,  where  the  failure  to  perform  was 
due  to  an  objection  to  the  title  urged  in  bad  faith  by  the  purchaser. 

3.  Same — when  equity  mil  not  retain  bill  to  assess  damages,  A  bill  for 
the  specific  performance  of  a  contract  for  the  sale  of  real  estate 
will  not  be  retained  for  the  assessment  of  damages,  but  will  be  dis- 
missed and  complainant  left  to  his  legal  remedy,  where  he  knew, 
when  he  brought  the  suit,  of  the  vendor's  incapacity  to  perform 
the  contract  because  he  had  conveyed  the  property  to  a  bona  fide 
purchaser. 

4.  Conveyances— copy  of  contract  is  not  entitled  to  be  recorded.  The 
mere  copy  of  a  contract  cannot  be  recorded,  as  it  has  no  legal 
authority  and  is  not  an  instrument  of  which  the  law  takes  notice. 

5.  Notice — record  of  unsigned  copy  of  contract  not  constructive  notice. 
The  record  of  an  unsigned  copy  of  a  contract  to  sell  land  will  not 
operate  as  notice  to  one  who  in  good  faith  accepts  a  deed  from  the 
vendor  or  deprive  him  of  the  character  of  bona  fide  purchaser. 

6.  Same — what  not  such  possession  as  constitutes  notice.  That  a  per- 
son has  some  hardware  stored  in  the  cellar  of  a  building  does  not, 
in  the  absence  of  anything  to  indicate  his  ownership  of  it,  consti- 
tute such  possession  of  the  premises  as  will  operate  as  notice,  to  a 
purchaser,  of  his  equities. 

7.  Same — when  knowledge  of  agent  cannot  be  imputed  to  principal.  A 
bona  fide  purchaser  of  land  from  a  vendor,  who  had  theretofore  en- 
tered into  a  contract  of  sale  with  another  person,  is  not  chargeable 
with  notice  of  the  contract  because  the  attorney  at  law  who  acted 
as  his  agent  in  purchasing  the  property  had  acquired  knowledge 
of  such  contract  while  acting  as  the  legal  adviser  of  the  vendor. 

Writ  op  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  W.  G.  Ewing,  Judge,  presiding. 
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This  is  a  bill,  filed  on  May  27,  1892,  by  Ida  E.  Mack, 
plaintiff  in  error,  against  Alexander Alclntosh  and  Fran- 
cis O.  Matthiessen,  defendants  in  error,  and  one  Charles 
P.  Packer,  for  the  specific  performance  of  a  contract  for 
the  sale  of  real  estate,  situated  in  Chicago.  Default  was 
entered  against  Packer  for  want  of  an  answer.  Answers 
were  filed  by  the  defendants  in  error,  Mcintosh  and  Mat- 
thiessen. Replications  were  filed  to  the  answers.  Testi- 
mony was  taken  in  open  court  before  the  chancellor.  On 
April  3, 1894,  a  hearing  was  had  upon  the  evidence  taken, 
and  a  decree  was  entered,  dismissing  the  bill  at  the  costs 
of  the  complainant  for  want  of  equity.  The  present  writ 
of  error  is  sued  out  for  the  purpose  of  reviewing  the  de- 
cree so  entered. 

The  contract,  the  specific  performance  of  which  is 
sought  to  be  enforced  by  the  bill,  bears  date  May  6,  1890, 
but  appears  not  to  have  been  executed  until  May  8, 1890. 
The  contract  for  the  sale  of  the  premises  in  question,  so 
executed  on  May  8,  1890,  was  made  between  the  defend- 
ant in  error,  Alexander  Mcintosh,  as  vendor,  and  Charles 
P.  Packer,  as  vendee.  On  April  30, 1891,  Packer  sold  and 
assigned  all  his  interest  in  the  contract  to  his  sister,  Ida 
E.  Mack,  plaintiff  in  error,  who  filed  the  present  bill,  as 
such  assignee  of  the  contract.  On  July  23,  1890,  Alexan- 
der Mcintosh  and  his  wife  executed  a  deed  of  that  date 
to  Francis  O.  Matthiessen,  conveying  the  premises  in 
question  for  the  expressed  consideration  of  $70,000.00, 
which  deed  was  recorded  on  July  23,  1890. 

By  the  terms  of  the  contract  in  question,  Mcintosh 
agreed  to  sell,  and  Packer  agreed  to  purchase,  the  said 
premises  at  the  price  of  $67,000.00,  subject  to  existing 
leases  and  subject  to*  an  encumbrance  thereon  of  $30,- 
000.00,  which  Packer  assumed  and  agreed  to  pay.  The 
contract  further  provided,  that  Packer  had  paid  $3000.00, 
as  earnest  money  to  be  applied  on  the  purchase  when 
consummated,  and  had  agreed  to  pay  "within  ten  days 
after  the  title  has  been  examined  and  found  good,"  the 
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further  sum  of  112,000.00,  provided  a  good  and  sufficient 
warranty  deed,  conveying  a  good  title,  should  then  be 
ready  for  delivei^y.  The  contract  also  provided,  that  the 
balance  of  the  purchase  money,  to- wit,  122,000.00,  should 
be  payable  in  three  years,  and  be  secured  by  note  and 
mortgage  or  trust  deed  upon  the  property.  By  the  terms 
of  the  contract,  a  complete  abstract  of  title,  or  merchant- 
able copy,  was  to  be  furnished  by  the  seller  within  a  rea- 
sonable time,  with  a  continuation  thereof  brought  doWn 
to  cover  the  date,  at  which  it  was  made;  and  the  con- 
tract provides,  that,  "in  case  the  title  upon  examination 
is  found  materially  defective  within  ten  days  after  said 
abstract  is  furnished,  then  the  material  defects  shall  be 
cured  within  sixty  days  after  written  notice."  The  con- 
tract also  provides  that,  should  the  purchaser  fail  to 
perform  the  contract  promptly  on  his  part  in  the  manner 
and  at  the  time  therein  specified,  the  earnest  money  paid 
as  above  shall,  at  the  option  of  the  vendor,  be  forfeited 
as  liquidated  damages,  and  the  contract  shall  be,  and 
become,  null  and  void.  Time  was  made  of  the  essence  of 
the  contract  and  all  the  conditions  thereof;  and,  by  its 
terms  the  sale  was  to  be  "consummated  within  ten  days 
after  delivery  of  abstract  to  buyer,  showing  good  title  to 
same."  By  the  terms  of  the  contract,  the  contract  itself 
and  the  earnest  money  were  to  be  held  by  the  parties, 
each  a  copy,  for  their  mutual  benefit;  and  the  contract 
and  the  earnest  money,  amounting  to  $3000.00,  were  "to 
remain  in  escrow  with  J.  E.  Kimball  pending  closing  of 
this  sale." 

Packer  was,  at  the  time  of  the  making  of  the  contract, 
president  of  the  Park  National  Bank  of  Chicago.  The 
earnest  money  was  not  paid  in  cash,  but  a  check  on  the 
Park  National  Bank,  dated  May  8,  1890,  for  the  sum  of 
$3000.00,  signed  by  Charles  P.  Packer,  and  payable  to 
the  order  of  Alexander  Mcintosh, — and  across  the  face 
of  which  were  written  the  words,  "Accepted,  payable 
through  Chicago  clearing  house.  May  8, 1890,"  these  words 
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being"  signed  by  th^  Park  National  Bank, — was  deposited 
in  escrow  with  Kimball  to  be  held  by  him  according  to 
the  terms  of  the  contract. 

The  abstract  of  title,  brought  down  to  and  including 
May  7, 1890,  was  furnished  to  the  attorney  of  Packer  by 
Mcintosh  on  May  15, 1890.  The  attorney  of  Packer  com- 
pleted his  examination  of  the  title  on  May  24, 1890,  and, 
on  the  evening  of  the  latter  day,  submitted  to  Mcintosh 
his  written  opinion  in  regard  to  the  title,  stating  various 
objections  thereto.  On  May  26, 1890,  Mcintosh,  and  his 
attorney,  and  certain  other  parties,  made  a  tender  of  a 
deed  and  of  certain  papers  intended  to  cure  the  objec- 
tions to  the  title,  to  Packer  at  his  bank.  Packer  refused 
to  accept  the  deed,  or  to  pay  the  $12,000.00,  or  to  execute 
the  notes  and  mortgage  for  $22,000.00,  upon  the  ground 
that  the  title  was  not  good,  and  that  the  objections  there- 
to, made  by  his  attorney,  had  not  been  properly  cured. 
On  May  27,  1890,  Mcintosh  served  a  written  notice  upon 
Packer,  that  he  had  elected  to  declare  the  contract  for- 
feited, and  had  exercised  his  option  to  declare  the  earn- 
est money  forfeited  to  him  as  liquidated  damages. 

Shortly  after  these  transactions,  and  in  June  or  July, 
1890,  the  Park  National  Bank  failed.  After  the  failure 
of  the  bank,  and  some  time  in  July,  1890,  Kimball  deliv- 
ered the  check  to  Mcintosh.  Some  time  thereafter  the 
check  was  paid  to  Mcintosh  by  the  receiver  of  the  bank. 

Defrees,  Brace  &  Ritter,  for  plaintiff  in  error: 
The  remedy  by  bill  in  equity  seeking  specific  perform- 
ance is  the  natural,  usual  and  proper  remedy  for  breach 
of  contract  to  sell  and  convey  real  estate,  and,  if  the  con- 
tract is  fair,  reasonable  and  definite  in  its  terms,  such 
relief  goes  as  a  matter  of  course.  22  Am.  &  Eng.  Ency. 
of  Law,  941;  Young  v.  Daniels,  2  Iowa,  126;  Throckmorton 
V.  Davidson,  68  id.  643;  Foivler  v.  MarshaU,  29  Kan.  665; 
Popplein  V.  Foley,  61  Md.  381;  Shriver  v.  Seiss,  49  id.  384; 
Aston  V.  Robinson,  49  Miss.  348;  St  Paul  Division  v.  Brown^ 
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9  Minn.  157;  Johnson  v.  Dodge,  17  111.  433;  Lyman  v.  Oed- 
ney,  114  id.  388. 

An  assignee  of  a  contract  for  the  sale  of  real  estate 
has  the  same  rights  and  remedies  for  the  enforcement 
thereof  as  his  assignor.  Wass  v.  Mugridge,  128  Mass.  394; 
Love  V.  Sortwelly  124  id.  446;  Gannett  v.  Albree,  103  id.  372; 
Bobbins  v.  McKnight,  5  N.  J.  Eq.  642;  Ewins  v.  Gordon,  49 
N.  H.  444;  Bicker  v.  Moore,  77  Me.  292. 

If  the  grantor  of  the  vendee  took  with  notice  of  the 
contract  he  is  bound  thereby  and  acquires  no  greater 
right  than  his  vendor,  and  the  contract  may  be  enforced 
against  him  as  well  as  the  vendor.  Hunter  v.  Bales,  24  Ind. 
299;  Wilson  v.  Emig,  44  Kan.  125;  Lovering  v.  Fogg,  18  Pick. 
540;  Hayivard  v.  Gain,  110  Mass.  273;  Gummett  v.  Gingrass, 
77  Mich.  369;  Young  v.  Young,  45  N.  J.  Eq.  27;  Laverty  v. 
Moore,  33  N.  Y.  658;  Otis  v.  Payne,  86  Tenn.  663. 

The  agent  of  the  vendor's  grantee  had  notice  of  the 
contract  in  question,  and  such  notice  is  notice  to  his  prin- 
cipal. Ventres  v.  Cobb,  105  111.  33;  Whitney  v.  Burr,  115  id. 
289;  Jackson  v.  Norton,  126  id.  566. 

The  purchaser  was  put  on  inquiry  by  the  recording  of 
the  unsigned  copy  of  the  contract  in  question,  and  could 
have  had  knowledge  of  the  facts  by  ordinary  diligence, 
and  consequently  is  bound  whether  he  had  actual  knowl- 
edge or  not.  Doyle  v.  Teas,  4  Scam.  202;  Stokes  v.  Biley, 
121  111.  166;  Bobbins  v.  Moore,  129  id.  30;  Anthony  v.  Wheeler, 
130  id.  128. 

A  purchaser  who  has  bargained  for  a  good  title  can 
not  be  compelled  to  take  one  which  is  even  subject  to 
suspicion.  It  must  be  free  from  reasonable  doubt;  a  title 
to  which  no  reasonable  man  would  object;  one  which  a 
prudent  man  would  not  hesitate  to  purchase  at  a  full 
market  price.  Broion  v.  Cannon,  5  Gilm.  174;  Mead  v.  Alt- 
geld,  136  111.  298;  Bishop  v.  Newton,  20  id.  175;  Lancaster  v. 
Boberts,  144  id.  213;  Wallace  v.  McLaughlin,  57  id.  53;  Hale 
V.  Cravener,  128  id.  408;  Gradle  v.  Warner,  140  id.  123. 
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Prussinq  &  McCuLLOCH,  for  defendants  in  error: 

To  entitle  a  party  to  relief  he  must  come  with  clean 
hands  and  a  cause  that  appeals  to  equity  for  relief.  Doyle 
V.  Teas,  4  Scam.  265;  Tamm  v.  Lavalte,  92  111.  270;  KeUyv. 
Kendall,  118  id.  654;  1  Pomeroy's  Eq.  Jur.  432. 

No  one  should  be  permitted  to  take  advantage  of  his 
own  wrong-.  Kassing  v.  Durand,  41  111.  App.  104;  People  v. 
Holdeii,  82  111.  101;  Broom's  Legal  Maxims,  279;  Dunaway 
V.  Robertson,  95  111.  426. 

He  who  prevents  a  thing  being  done  shall  not  avail 
himself  of  the  non-performance  he  has  occasioned.  Bass 
V.  Oilliland,  5  Ala.  761;  Broom's  Legal  Maxims,  282;  Fry 
on  Specific  Per.  p.  282,  sec.  639;  People  v.  Holden,  82  111.  102. 

Where  the  purchaser  is  not  entitled  to  specific  per- 
formance of  the  contract  his  assignee  is  in  no  better 
position.     Rose  v.  Swann,  56  111.  37. 

A  bill  for  specific  performance  of  a  contract  is  ad- 
dressed to  the  sound  legal  discretion  of  the  court,  and 
relief  will  not  be  granted  as  matter  of  course.  Frisby  v. 
Ballance,  4  Scam.  287;  Maltby  v.  Thews,  171  111.  264;  Carroll  v. 
Drury,  170  id.  578;  Crandall  v.  Willig,  166  id.  239;  Leonard 
V.  Crane,  147  id.  52;  McDonald  v.  Minnick,  id.  651;  Morse  v. 
Seibold,  id.  318;  Sloniger  v.  Sloniger,  161  id.  278;  Dintleman 
v.  Gilbert,  140  id.  597;  Harrison  Y,.Polar  Star  Lodge,  116  id. 
286;  Railroad  Co,  v.  Reno,  113  id.  43;  Fishy.  Leser,  69  id.  395. 

Mr.  Justice  Maqruder  delivered  the  opinion  of  the 
court: 

First — We  do  not  deem  it  necessary  to  enter  into  any 
detailed  discussion  of  the  terms  of  the  contract,  made  be- 
tween Mcintosh  and  Packer.  They  appear  to  have  been 
associated  together  in  the  ownership  of  the  premises  in 
question,  and  in  the  erection  thereon  of  an  apartment 
building  or  building  of  flats,  known  as  the  "Alexandra" 
flats.  After  the  contract  for  the  sale  of  the  premises  by 
Mcintosh  to  Packer  was  entered  into,  and,  on  May  23, 
1890,  Dowdle  &  McWhirter,  a  firm  composed  of  John 
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Dowdle  and  JAmes  McWhirter,  filed  a  mechanic's  lien  no- 
tice in  the  ofiSce  of  the  clerk  of  the  circuit  court  of  Cook 
county  for  $4601.07,  claimed  to  be  due  to  them,  as  stone 
contractors.  Dowdle  &  McWhirter  had  furnished  the 
stone,  used  in  the  erection  of  the  building  upon  the  prem- 
ises. The  mechanic's  lien,  notice  of  which  was  thus  filed 
on  May  23, 1890,  was  not  minuted  upon  the  abstract  of 
title,  which  had  been  furnished  to  Packer's  attorney,  but 
had  come  to  his  knowledge  before  his  examination  of  the 
abstract  was  finished,  and,  in  his  opinion  in  regard  to  the 
title,  he  referred  to  this  lien  as  an  existing  encumbrance 
upon  the  property,  and  made  it  the  basis  of  an  objection 
to  the  title. 

The  proof  tends  to  show,  that  the  building  upon  the 
premises  was  completed  in  April  or  May,  1889,  and  that, 
on  September  17, 1889,  a  settlement  had  been  had  between 
Mcintosh  on  the  one  side,  and  Dowdle  &  McWhirter  on 
the  other,  by  the  terms  of  which  Dowdle  &  McWhirter 
waived  their  right  to  a  lien  upon  the  building,  and  ac- 
cepted a  note  in  payment  of  the  balance  due  them.  On 
May  26,  1890,  when  the  deed  was  tendered  by  Mcintosh 
to  Packer,  a  written  waiver  of  lien,  signed  by  Dowdle 
&  McWhirter  on  September  17,  1889,  and  other  papers, 
tending  to  show  that  nothing  was  due  to  Dowdle  &  Mc- 
Whirter, were  exhibited  and  tendered  by  Mcintosh  to 
Packer.  We  stop  not  to  consider,  whether  or  not,  by 
the  terms  of  the  contract  of  sale  between  Mcintosh  and 
Packer,  Mcintosh  was  bound  to  furnish  an  abstract,  show- 
ing upon  its  face  a  release  of  this  allfeged  mechanic's  lien. 
Such  consideration  is  unnecessary  in  view  of  what  is 
stated  hereafter. 

We  are  satisfied  from  the  evidence,  that  this  notice  of 
a  mechanic's  lien  was  filed  by  Dowdle  &  McWhirter  at 
the  instigation  of  Packer  himself.  The  name  of  the  build- 
ing of  flats,  "Alexandra,"  had  not  been  carved,  as  was 
originally  intended,  over  the  entrance  thereto.  On  May 
8,  1890,  the  very  day  on  which  the  contract  of  sale  was 
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signed,  Packer  induced  Mcintosh  to  sign  1  written  order 
to  Dowdle  &  McWhirter,  directing  them  to  carve  the 
letters,  "Alexandra"  over  the  entrance  to  the  building. 
This  written  order  stated,  that  Dowdle  &  McWhirter  had 
agreed  to  put  on  these  letters,  but  had  failed  to  do  so, 
and  that  they  had  been  settled  with  and  paid  therefor 
already.  The  theory,  upon  which  the  mechanic's  lien 
notice  was  filed,  appears  to  have  been  that,  by  the  cut- 
ting of  these  letters,  which  took  place  between  May  8 
and  May  23,  1890,  the  performance  of  the  contract  for 
the  stone  work  would  be  extended  up  to  the  latter  date. 
Packer  was  present  with  Dowdle  &  McWhirter  during  a 
part  of  the  time  when  they  were  carving  these  letters  in 
the  stone.  Admissions  made  by  Packer,  and  other  cir- 
cumstances developed  by  the  testimony,  prove  that  the 
whole  transaction  in  regard  to  the  filing  of  the  mechanic's 
lien  was  brought  about  by  Packer  for  the  purpose  of  put- 
ting a  cloud  upon  the  title,  so  as  to  embarrass  Mcintosh 
in  carrying  out  the  sale  of  the  property. 

In  view  of  the  manner,  in  which  the  lien  was  thus  put 
upon  the  property.  Packer  was  not,  of  course,  warranted 
in  urging  the  presence  of  such  lien  upon  the  records  as 
an  objection  to  the  title.  For  the  same  reason,  he  can 
not  come  into  a  court  of  equity  to  ask  for  a  specific 
performance  of  the  contract  of  sale.  The  contract,  made 
on  May  6  or  May  8,  1890,  was  assigned  to  the  plaintiff  in 
error  on  April  30,  1891.  If  Packer,  the  purchaser,  is  not 
entitled  to  a  specific  performance  of  the  contract,  the 
plaintiff  in  error,  his  assignee,  is  in  no  better  position. 
(Bose  V.  Sivann^  56  111.  37).  The  present  bill  for  specific 
performance  was  not  filed  by  the  plaintiff  in  error  until 
May  27,  1892,  more  than  a  year  after  the  contract  was 
assigned  to  her.  Where  an  objection  to  a  title  is  urged 
in  bad  faith,  neither  the  purchaser,  nor  his  assignee,  can 
be  excused  for  the  delay  occasioned  in  the  performance 
of  the  contract.  {Iloyt  v.  Tuxbiiry,  70  111.  331).  The  con- 
clusion is  irresistible  that,  at  the  time  Packer  urged  his 
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objection  to  the  title,  based  upon  the  existence  of  this 
lien,  he  knew  of  its  real  character.  A  bill  for  the  specific 
performance  of  a  contract  is  addressed  to  the  sound  legal 
discretion  of  the  court,  and  relief  will  not  be  granted  as 
a  matter  of  course.  {Maltby  v.  Tfiews,  171  111.  264).  To 
entitle  a  party  to  relief  in  a  court  of  equity,  he  must 
come  with  clean  hands,  and  with  a  cause  that  appeals  to 
equity  for  relief.     {Tamm  v.  Lavalle,  92  111.  263). 

We  are  of  the  opinion,  for  the  reasons  above  stated, 
that  plaintiff  in  error  was  not  entitled  to  a  specific  per- 
formance of  the  contract.  To  allow  her  to  have  it  would 
be  to  allow  her  to  take  advantage  of  her  own  wrong,  or 
of  that  of  her  assignor. 

Second — It  is  urged,  however,  by  the  plaintiff  in  error 
that,  even  if  the  specific  performance  of  the  contract  be 
not  granted,  yet  that  she  should  have  a  decree  for  the 
amount  of  the  earnest  money,  to-wit,  the  sum  of  $3000.00, 
and  interest  thereon,  as  compensation,  and  that  the  de- 
cree for  such  amount  should  be  made  a  lien  upon  the 
premises.  This  contention  cannot  be  sustained  under  the 
facts  of  this  case,  but  plaintiff  in  error  must  be  left  to 
her  remedy  at  law,  if  she  has  any.  We  express  no  opin- 
ion upon  the  question,  whether  or  not  Mcintosh  had  a 
right  to  rescind  and  forfeit  the  contract,  and  retain  the 
earnest  money.  We  simply  hold  that,  in  this  proceeding, 
the  plaintiff  in  error  is  not  entitled  to  a  decree  for  the 
amount  of  the  earnest  money,  which  shall  be  a  lien  upon 
the  property,  for  the  reasons  hereinafter  stated.  On  July 
23,  1890,  after  Packer  had  refused  to  carry  out  the  con- 
tract, and  after  Mcintosh  had  tendered  a  deed  of  the 
premises  and  served  notice  of  forfeiture,  Mcintosh  sold 
the  premises  to  the  defendant  in  error,  Francis  O.  Mat- 
thiessen,  for  the  sum  of  $70,000.00,  and  executed  to  him 
a  deed  therefor,  which  was  recorded  on  the  day  of  its 
date.  Counsel  for  plaintiff  in  error  make  no  claim  in 
their  brief,  that  Matthiesserf  did  not  purchase  the  prop- 
erty in  good  faith  and  for  a  valuable  consideration.  They 
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claim,  however,  that  Matthiessen  had  notice,  or,  under 
the  law,  was  chargeable  with  notice  of  the  contract  made 
between  Mcintosh  and  Packer,  and  that,  therefore,  he 
holds  the  property  subject  to  the  same  equities  in  favor 
of  Packer  or  his  assignee,  as  would  exist  in  case  the  title 
still  remained  in  Mcintosh.  This  certainly  would  not  be 
so,  if  Matthiessen  had  no  notice,  or  is  not  chargeable  with 
notice,  of  the  contract  between  Mcintosh  and  Packer. 

The  allegations  of  the  bill,  and  the  testimony  in  the 
case,  show  that  the  plaintiff  in  error  knew,  before  she 
filed  the  present  bill,  that  Mcintosh,  the  vendor  in  the 
contract,  had  parted  with  the  title  to  the  land.  The  rule 
is,  that,  where  the  vendor's  incapacity  to  perform  the 
contract,  though  caused  by  his  own  act,  as  by  his  con- 
veyance to  a  bona  flde  purchaser,  is  known  to  the  com- 
plainant or  vendee  at  the  time  of  bringing  suit,  the  bill 
will  not  be  retained  for  the  assessment  of  damages,  but 
will  be  dismissed,  leaving  the  complainant  to  his  or  her 
legal  remedy  for  the  recovery  of  said  damages.  {Saur  v. 
Ferris,  145  III.  115;  Doan  v.  Mauzey,  33  id.  227;  Stickney  v. 
Goudy,  132  id.  213;  Hurlbut  v.  Kantzler,  112  id.  482;  Sellers 
V.  (7reer,  172  id.  549).  Of  course,  the  rule  that  a  bill  for 
specific  performance  will  not  be  retained  to  assess  dam- 
ages for  a  failure  to  perform  the  contract  where  the  com- 
plainant knew,  when  he  filed  the  bill,  that  the  vendor 
had  parted  with  the  title  to  the  property,  is  subject  to 
the  condition,  that  the  vendor  has  parted  with  the  title 
to  a  bona  flde  purchaser,  that  is,  to  a  purchaser  without 
notice  of  the  equities  of  the  party  filing  the  bill. 

It  is  claimed  by  the  plaintiff  in  error,  that  Matthiessen 
had  notice,  because,  before  his  purchase.  Packer  had  put 
on  record  an  unsigned  copy  of  the  contract  between  him- 
self and  Mcintosh.  The  recording  of  such  unsigned  copy 
could  not  operate  as  notice  to  Matthiessen,  for  the  rea- 
son that  it  was  not  such  an  instrument  as  was  entitled 
to  be  recorded.  The  record  of  an  instrument,  not  entitled 
by  law  to  be  recorded,  is  of  no  avail  as  notice.     {St:Joh7i 
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V.  Conger,  40  111.  535).  The  mere  copy  of  a  contract  is  not 
entitled  to  be  recorded,  as  it  has  no  legal  authority,  and 
is  not  an  instrument  of  which  the  law  can  take  any 
notice.  The  original  alone  is  entitled  to  be  recorded. 
{Lane  v.  Lesser,  135  111.  567;  Mullcmphy  Savings  Bank  v. 
Schotty  id.  655).  Surely,  if  the  copy  of  an  executed  con- 
tract does  not  operate  as  notice  when  recorded,  the  copy 
of  an  unsigned  contract  cannot  operate  as  such  notice. 

It  is  claimed,  however,  that  Packer  had  such  posses- 
sion of  the  premises,  as  operated  as  notice  to  Matthies- 
sen.  The  proof  does  not  sustain  this  contention.  Packer 
owned  some  hardware,  which  was  stored  in  the  cellar 
under  the  sidewalk  in  front  of  the  building,  but  there  was 
nothing  to  indicate  to  Ma tth lessen  that  this  hardware 
belonged  to  Packer,  nor  did  it  constitute  such  possession 
as  would  operate  as  notice.  Tenants,  who  occupied  the 
building,  were  tenants  of  Mcintosh,  and  the  janitor,  who 
had  control  of  the  building,  was  an  employe  of  Mcintosh. 
After  an  examination  of  the  evidence,  we  are  satisfied 
that  all  the  indicia  of  possession  pointed  to  Mcintosh, 
and  not  to  Packer,  as  the  owner  of  the  property. 

It  is  said,  however,  that  Eugene  E.  Prussing  was  the 
agent  of  Matthiessen  in  the  purchase  of  the  property, 
and  that,  inasmuch  as  Prussing  had  been  the  attorney 
of  Mcintosh,  and  had  notice  of  the  contract  between 
Mcintosh  and  Packer,  and  of  the  rights  of  Packer  there- 
under, Matthiessen  was  chargeable  with  notice  through 
the  notice  thus  possessed  by  his  agent  or  attorney.  It 
must  be  remembered  that  Prussing  was  an  attorney  at 
law,  and  whatever  notice  he  acquired  while  acting  for 
Mcintosh,  he  acquired  as  the  latter's  attorney.  The  rule, 
that,  if  the  agent,  at  the  time  of  the  purchase  has  knowl- 
edge of  any  prior  lien  or  contract  or  equity  affecting  the 
property,  his  principal  is  chargeable  with  such  knowl- 
edge, is  subject  to  the  qualifications,  that  the  knowledge 
of  the  agent  is  present  to  his  mind  at  the  time  of  making 
the  purchase  for  his  principal,  and  that  the  agent  is  at 
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liberty  to  communicate  his  knowledge  to  his  principal, 
and  that  it  is  his  duty  to  do  so.  (Williams  v.  Tatnally  29 
111.  553;  Snyder  v.  Partridge,  138  id.  173;  The  Distilled  Spir- 
its, 11  Wall.  356;  Burton  v.  Perry,  146  111.  71).  ^  When  the 
knowledge  of  the  agent  has  been  acquired  confidentially 
as  attorney  for  a  former  client  in  a  prior  transaction, 
the  reason  of  the  rule,  that  the  principal  is  bound  by  the 
knowledge  of  his  agent,  ceases.  In  such  case,  the  agent 
cannot  be  expected  to  do  that  which  would  involve  a 
breach  of  professional  confidence,  and  his  principal  ought 
not  to  be  bound  by  his  agent's  secret  and  confidential 
information.  {The  Distilled  Spirits,  supra).  In  the  present 
case,  Matthiessen  would  not  be  affected  by  the  notice  of 
his  agent,  which  the  latter  acquired  confidentially  as  the 
attorney  for  Mcintosh.  We  are,  therefore,  of  the  opinion 
that  Matthiessen  cannot  be  chargeable  with  such  notice, 
as  Prussing  had,  under  the  circumstances  shown  by  this 
record. 

It  must  be  held,  therefore,  that  Matthiessen  was  a 
bona  fide  purchaser  of  the  property  without  legal  notice 
of  any  rights  on  the  part  of  Packer,  or  his  assignee.  This 
being  so,  the  present  bill  cannot  be  retained  for  the  pur- 
pose of  entering  a  decree  for  compensation,  which  shall 
be  a  lien  on  the  property. 

We  find  no  substantial  error  in  the  record,  and  accord- 
ingly the  decree  of  the  superior  court  is  affirmed. 

Decree  affirmed. 
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title  to  accretions  may  be  acquired  by  adverse  possession 
of  adjoining-  land  upon  which  taxes  are  paid  under  claim 
and  color  of  title 426 

a  bar  forming  in  a  river  so  as  to  connect  with  an  island  is 
an  accretion  to  the  latter  although  the  connecting  land 
is  sometimes  submerged 426 

ACTIONS  AND  DEFENSES. 

to  maintain  a  bill  to  remove  cloud  from  title  complainant 
must  allege  and  prove  either  that  he  is  in  possession  or 
that  the  property  is  unoccupied 149 

a  trespasser  cannot  defend  an  ejectment  suit  by  setting  up 
an  outstanding  title  in  a  stranger 154 

facts  under  which  ejectment  may  be  maintained 154 

when  assumpsit  lies  for  money  had  and  received 173 

right  of  stranger,  under  section  132  of  the  Criminal  Code, 
to  sue  for  treble  sum  lost  in  gaming  if  loser  does  not  sue, 
extends  to  gambling  in  grain  options 199 

severity  of  penalty  imposed  by  statute  against  gambling 
furnishes  no  reason  why  it  should  not  be  enforced 199 

city  cannot  sue  in  its  own  name  on  contract  to  locate  head 
office  of  corporation  in  the  city  in  consideration  of  dona- 
tions by  its  citizens 215 

mandamus  will  lie  to  enforce  payment  of  a  claim  by  a  sani- 
tary district  only  when  the  claim  is  ascertained  to  be  due.  334 

mandamus  will  not  lie  to  compel  sanitary  district  to  pay  a 
claim  ordered  paid  by  board  on  execution  of  receipt  in 
full,  in  absence  of  offer  to  perform  the  condition 334 

in  replevin  against  mortgagee,  latter  may  show  in  defense 
that  probable  cause  existed  for  believing  the  debt  inse- 
cure before  he  took  possession  of  the  chattels 449 

in  quo  warranto  to  test  title  of  respondent  to  office  it  is  im- 
material whether  any  other  person  has  title  to  the  office.  460 

owner  of  goods  may,  after  demand,  maintain  trover  against 
an  officer  for  the  conversion  of  goods  taken  on  execution 
against  a  third  person.  564 
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ADVERSE  POSSESSION.— See  POSSESSION.  PAGE, 

title  to  accretions  may  be  acquired  by  adverse  possession 

of  adjoiniDg  land  upon  which  taxes  are  paid  under  claim 

arid  color  of  title 426 

possession  of  part  of  tract  under  color  of  title  is  possession 

of  the  entire  tract  described  in  the  color  relied  upon. . . .  426 
possession  of  a  dwelling-  house  an^  land  by  a  widow  under 

her  statutory  right  is  not  adverse  to  the  heirs 529 

AFFIDAVITS.— See  OATH. 

affidavit  of  service  does  not  confer  jurisdiction  when  sworn 
to  before  foreign  notary,  whose  authority  to  administer 
oaths  is  not  made  to  appear 129 

objection  to  an  amendable  defect  in  an  attachment  affida- 
vit cannot  be  first  raised  on  appeal 582 

when  statement  of  non-residence  of  corporation  in  attach- 
ment affidavit  is  sufficient 582 

AGENCY.— See  PRINCIPAL  AND  AGENT. 

ALIENS. 

one  cannot  claim  estate  of  illegitimate  as  next  of  kin  to 
mother  if  compelled  to  trace  kinship  through  alien  blood.  504 

provisions  of  Alien  act  of  1887  apply  to  the  estates  of  ille- 
gitimates as  well  as  legitimates 504 

Alien  act  of  1897  does  not  apply  to  rights  in  property  which 
have  vested  by  way  of  escheat  prior  to  its  passage 505 

AMENDMENT. 

matters  in  confession  and  avoidance  of  a  special  defense 
set  up  by  plea  should  be  made  by  replication,  and  not  by 
amendment  of  the  declaration 132 

when  court,  on  motion  in  arrest,  may  permit  plaintiff  to 
amend  declaration  by  adding,  as  defendants,  names  of 
new  parties  who  appeared  and  defended  the  suit 154 

when  amendment  to  be  inserted  in  each  count  of  a  declara- 
tion sufficiently  indicates  the  part  of  the  declaration  to 
be  amended 411 

ANCIENT  DOCUMENTS. 

deeds  more  than  thirty  years  old  at  time  of  trial  are  "an- 
cient documents,**  although  less  than  such  age  when  the 
suit  was  begun 529 

"ancient  deed**  coming  from  proper  custody  is  admissible 
in  evidence  without  proof  of  execution 529 

existence  of  valid  power  of  attorney  will  be  presumed  in 
favor  of  an  "ancient  deed**  which  purports  to  have  been 
executed  by  an  attorney  in  fact 529 


Digitized  by 


Google 


181111.]  INDEX.  647 

ANNEXATION.                                                                                  PAGE, 
an  annexation  proceeding"  begun  after  filing-  of  petition  for 
an  election  to  organize  the  territory  affected  into  a  vil- 
lage is  illegal  and  void 316 

APPEALS  AND  ERRORS.  / 

omission  from  instruction  of  essential  element  of  recovery 
will  not  reverse  if  other  instructions  include  such  element 
and  require  its  presence 9 

instruction  barring  plaintiff's  recovery  if  he  "did  any  care- 
less or  negligent  act  which  materially  contributed  to  his 
injury"  is  properly  refused 10 

rule  that  chancellor's  facilities  for  passing  on  evidence  are 
better  than  those  of  a  court  of  review  does  not  apply  to 
depositions 22 

under  rule  15  of  Supreme  Court  alleged  error  or  ground  for 
reversal  cannot  be  first  urged  in  reply  brief 31 

mixed  questions  of  law  and  fact  in  suits  at  law  are  settled 
by  the  judgment  of  the  Appellate  Court 31 

instruction  that  jury  may  consider  interest  of  a  specified 
witness  as  bearing  on  his  credibility  is  properly  refused 
where  other  interested  witnesses  testified 116 . 

when  refusal  of  instruction  concerning  effect  of  interest  of 
witness  upon  his  credibility  cannot  be  complained  of . . . .  116 

when  assumption  of  question  of  fact  by  instruction  is  not 
ground  for  reversal 116 

whether  one  prosecuted  for  violating  an  anti-peddling  or- 
dinance is  "an  itinerant  merchant  or  a  transient  vendor 
of  merchandise"  is  settled  in  the  Appellate  Court 151 

when  error  in  modifying  instruction  is  not  prejudicial 158 

errors  not  contributing  to  the  verdict  are  not  reversible.. .  158 

filing  authenticated  copy  of  judgment  or  decree  appealed 
from  does  not  satisfy  requirement  that  an  authenticated 
copy  of  record  shall  be  filed  before  second  day  of  term. . .  162 

court  cannot  permit  complete  record  to  be  filed  after  sec- 
ond day  of  term  unless  what  purports  to  be  a  transcript 
of  the  record  has  been  previously  filed 162 

a  bill  of  exceptions  cannot  be  taken  to  review  a  judgment 
of  the  Appellate  Court  made  in  the  exercise  of  its  juris- 
diction as  a  court  of  error 162 

appeal  is  properly  dismissed  if  transcript  of  record,  or  what 
purports  to  be  a  transcript,  is  not  filed  in  time 162 

a  proposition  asked  to  be  held  as  the  law  of  the  case  is  prop- 
erly refused  when  it  ignores  part  of  the  evidence 173 

a  proposition  of  law  not  applicable  to  the  facts  as  found  by 
the  court  is  properly  refused 173 

when  giving  of  instruction  ignoring  matters  of  defense  is 
not  ground  for  reversal 206 
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whether  a  deceased  member  of  a  benefit  society  was  in  good 
standing-  is  a  question  of  fact  settled  by  the  judgment  of 
the  Appellate  Court 206 

when  denial  of  motion  for  chang"e  of  venue  is  not  review- 
able on  appeal 215 

amount  of  condemnation  verdict  will  not  be  disturbed  on 
appeal,  where  the  jury  viewed  the  premises  and  the  ver- 
dict is  within  the  range  of  evidence ^ .  • .  243 

court's  refusal  to  sustain  objection  to  improper  question 
will  not  reverse  where  one  question  was  not  answered  and 
a  harmless  reply  made  to  the  other 243 

giving  of  instruction  which  could  not  enlighten  jury  will 
not  reverse  if  it  is  of  such  a  character  as  could  not  have 
affected  the  verdict 243 

jury  are  presumed  to  consider  instructions  as  a  whole,  and 
to  notice  the  qualification  which  one  makes  on  another. .  243 

the  chancellor's  findings  of  fact  are  presumed  sustained  by 
proof  in  the  absence  of  a  certificate  of  evidence 249 

a  decree  granting  affirmative  relief  must  be  justified  by 
the  evidence  in  the  record  or  by  the  specific  recitals  of 
fact  in  the  decree 249 

objection  to  sufficiency  of  foundation  laid  for  introduction 
of  deed  records  cannot  be  first  raised  on  appeal 266 

when  admission  of  improper  evidence  to  impeach  plaintiflTs 
witness  will  work  reversal 324 

an  order  to  give  bond  for  costs,  for  failure  to  comply  with 
which  the  suit  is  dismissed,  is  a  final  order,  from  which 
an  appeal  may  be  taken 331 

refusal  to  permit  complainant  to  prosecute  as  a  poor  per- 
son is  not  error,  where  affidavit  states  that  complainant 
has  no  property  exempt  and  is  unable  to  give  security  . .  331 

when  motion  to  exclude  evidence  for  variance  is  properly 
overruled 340 

peremptory  instruction  to  find  for  defendant  is  properly 
refused  if  there  is  sufficient  evidence  to  go  to  the  jury 
and  support  a  verdict  if  rendered 340 

master's  approved  finding  of  fact  will  stand  on  appeal,  un- 
less clearly  incorrect. 360 

one  cannot,  on  appeal,  complain  of  error  in  another  decree 
which  was  not  appealed  from 350 

finding  of  fact  having  no  bearing  on  issue  not  prejudiciaL .  350 

when  findings  of  fact  that  certain  defendants  were  non- 
residents and  insolvent  cannot  be  complained  of.  351 

parties  who  appear,  plead  and  submit  to  the  jurisdiction  of 
the  court  over  their  persons  cannot  thereafter  be  heard 
to  question  it 351 
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a  bill  of  exceptions  is  not  incomplete  because  objects  ex- 
hibited to  the  jury  cannot  be  incorporated  therein 358 

a  recital  in  the  record  of  the  Appellate  Court  cannot  be 
contradicted  by  resort  to  its  opinion 358 

when  freehold  is  not  involved  so  as  to  permit  a  case  to  go 
directly  to  the  Supreme  Court 361 

insufficiency  of  evidence  to  sustain  certain  counts  cannot 
be  urged  on  appeal  where  appellant's  instructions  sub- 
mitted the  issues  raised  by  such  counts 366 

general  demurrer  to  declaration  containing  common  and 
special  counts  is  properly  overruled  if  former  are  good. .  392 

judgement  of  Appellate  Court  reversing  judgment  and  re- 
manding cause  for  further  proceedings  is  not  final  judg- 
ment from  which  an  appeal  will  lie 392 

when  appellant  cannot  complain  that  court  ordered  his  plea 
of  general  issue  to  stand  to  the  amended  declaration 411 

objection  that  the  record  is  not  complete  is  without  force 
where  it  does  not  indicate  that  reference  to  alleged  miss- 
ing portions  is  necessary 440 

when  exception  to  master's  report  is  too  general  to  raise 
the  point  of  variance  on  appeal 456 

appeal  lies  to  Appellate  Court  where  only  the  construction 
of  a  statute,  and  not  its  validity,  is  involved 512 

instruction  that  accused  must  "satisfactorily"  rebut  Peo- 
ple's case  is  ground  for  reversal 544 

cross-examination  of  accused  covering  matters  already  in 
evidence  concerning  his  past  life  is  not  error 544 

discharge  of  receiver  without  directing  payment  of  costs 
of  receivership  is  not  error,  where  there  is  nothing  in  the 
record  to  show  such  costs  were  not  paid 555 

the  Statute  of  Frauds  cannot  be  relied  upon  in  Supreme 
Court  when  not  pleaded  or  urged  below 570 

party  cannot  complain  of  correct  modification  of  his  propo- 
sition of  law  which  might  have  been  refused 575 

amount  of  damages  awarded  on  a  fire  policy  is  not  review- 
able in  Supreme  Court  when  presented  as  a  question  of 

fact  on  appeal  from  Appellate  Court 575 

•  effect  where  case  is  tried  on  erroneous  theory  of  law 582 

an  objection  to  an  amendable  defect  in  attachment  affida- 
vit cannot  be  first  raised  on  appeal 582 

ASSAULT. 

an  indictment  for  assault  with  intent  to  murder  is  insuffi- 
cient which  fails  to  allege  the  assault. was  felonious 408 

ASSUMPSIT. 

when  action  lies  for  money  had  and  received 173 


Digitized  by 


Google 


650  INDEX.  [181  m. 

ATTACHMENT.  PAGE. 

interpleading  claimant  of  attached  property  may  prove  his 
own  acts  of  ownership  tending  to  show  a  change  in  char- 
acter of  his  previous  possession  as  agent 120 

attachment  judgment  is  inadmissible  to  prove  that  plain- 
tiflfs  were  entitled  to  attack  mortgage  as  creditors,  where 
mortgage  antedates  judgment  by  a  year 120 

when  statement  in  attachment  affidavit  of  non-residence 
of  defendant  corporation  is  sufficient 582 

when  a  misstatement  in  attachment  notice  of  time  for  ap- 
pearing in  court  is  not  fatal  to  jurisdiction 582 

that  an  attachment  bond  was  signed  by  only  one  partner 
as  principal  does  not  go  to  the  jurisdiction  of  the  court 
over  the  attachment  proceeding 582 

garnishee  may  attack  a  judgment  against  attachment  de- 
fendant for  want  of  jurisdiction,  only 582 

ATTESTATION. 

subscribing  witnesses  to  will  may  sign  before  testator,  if  he 
signs  in  their  presence  and  as  part  of  same  transaction..  122 

ATTORNEYS  AT  LAW.— See  SOLICITORS'  FEES. 

the  act  of  1899,  concerning  the  qualifications  necessary  for 
admission  to  the  bar,  is  to  be  construed  as  having  pro- 
spective operation,  'only 73 

any  law  attempting  to  prescribe  conditions  for  admission 
to  the  bar  must  be  general,  and  its  classification  must 
have  a  reasonable  basis  and  not  be  arbitrary 73 

proviso  to  section  1  of  act  of  1899,  on  admission  to  the  bar, 
is  unconstitutional,  being  special  legislation,  based  on  an 
arbitrary  and  unreasonable  classification 73 

the  power  to  prescribe  educational  qualifications  necessary 
for  admission  to  the  bar  is  a  judicial  and  not  a  legisla- 
tive power 73 

limits  of  legislature's  right  to  regulate  admission  to  the  bar.    73 

proviso  to  section  1  of  act  of  1899,  on  admission  to  the  bar, 
is  in  violation  of  article  3  of  the  constitution,  concerning 
the  division  of  governmental  powers 74 

attorney  shown  to  have  been  convicted  of  larceny  w^ill  be  * 
disbarred  by  Supreme  Court  on  information  filed  by  the 
Attorney  General 574 

BAILMENTS. 

a  warehouseman  has  no  property  in  stored  grain  which  is 

subject  to  levy  and  sale 564 

title  to  grain  merely  stored  in  private  warehouse  does  not 

pass  to  the  warehouseman 564 
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rig"ht*of  bank  to  apply  correspondent's  deposit  to  payment 
of  its  debt  as  agfainst  the  latter's  check  not  presented  for 
payment  at  that  time 279 

when  payee  of  check  is  entitled  to  a  share  in  fund  arising" 
from  drawee's  sale  of  drawer's  collateral 279 

BASTARDS.— See  ILLEGITIMATES. 

BENEFIT  SOCIETIES. 

whether  deceased  member  of  benefit  society  was  in  good 
standing  is  a  question  of  fact  settled  by  the  judg-ment  of 
the  Appellate  Court 206 

section  10  of  act  of  1897,  leg'alizing-  action  taken  by  benefit 
societies  at  meetings  held  outside  the  State,  is  not  uncon- 
stitutional      214 

charter  members  of  Modern  Woodmen  of  America  have  no 
rights  not  common  to  other  members  of  the  order 214 

directors  of  benefit  society  may  change  location  of  head 
office  in  the  manner  provided  for  amending  its  articles  of 
association 214 

in  absence  of  ratification  a  benefit  society  is  not  liable  on 
contract  by  its  promoters  before  incorporation  to  locate 
head  office  in  particular  place 214 

benefit  society  cannot  be  required  to  perpetually  perform 
a  contract  with  reference  to  location  of  principal  office.  215 

the  head  office  of  a  benefit  society  may  be  moved  by  direc- 
tion of  its  legislative  body  without  the  unanimous  con- 
sent of  members . . . , 215 

BILLS  AND  NOTES. 

right  of  bank  to  apply  correspondent's  deposit  in  payment 
of  its  debt  as  against  the  latter's  check  not  presented  for 
payment  at  that  time 279 

when  payee  of  check  is  entitled  to  share  in  fund  arising 
from  drawee's  sale  of  drawer's  collateral 379 

when  payee  of  check  is  entitled  to  relief  under  bill  to  mar- 
shal securities 279 

proof  that  note  bore  "interest  at  six  per"  warrants  finding 
by  jury  that  interest  was  six  per  cent  per  annum 411 

chattel  mortgage  not  void,  under  act  of  1895,  for  failure  of 
note  to  state  that  it  is  secured  by  chattel  mortgage  un- 
less the  note  has  been  assigned 448 

when  maker  of  note  is  a  competent  witness  in  behalf  of 
sureties  after  payee's  death 614 

agreement  by  creditor  to  extend  time  need  not  be  based 
on  money  consideration  in  order  to  release  surety 614 

payment  of  interest  in  advance  will  support  a  promise  to 
extend  time 614 


Digitized  by 


Google 


652  INDEX.  [181 DL 

BILLS  AND  -NOTES.— Continued.  PAGE. 

payment  of  interest  already  due,  upon  promise  to  extend 
time,  does  not  release  surety 615 

promise  to  extend  time  indefinitely  and  without  considera- 
tion does  not  release  surety 615 

when  surety  is  not  released  by  extension  of  time 615 

BILLS  OF  EXCEPTION. 

a  bill  of  exceptions  cannot  be  taken  to  review  a  judgment 
of  the  Appellate  Court  rendered  in  the  exercise  of  its 
jurisdiction  as  a  court  of  error 162 

a  bill  of  exceptions  is  not  incomplete  because  objects  ex- 
hibited to  the  jury  cannot  be  incorporated  therein 358 

BONDS. 

that  attachment  bond  is  signed  by  only  one  partner  as  prin- 
cipal does  not  g^o  to  the  jurisdiction  of  the  court  over  the 
attachment  proceeding- • 583 

BOUNDARIES. 

monuments  of  the  original  survey  are  better  evidence  of 
the  boundaries  of  city  lots  than  field  notes,  maps  or  plats.  165 

boundary  between  States  bordering^  upon  a  river  is  at  the 
center  of  the  permanent  channel  426 

riparian  boundaries  follow  gradual  changes  in  main  chan- 
nel of  the  stream 426 

the  local  boundary  between  Illinois  and  Missouri  is  west  of 
Willow  Bar  Island,  in  the  Mississippi 426 

BREACH  OF  CONTRACT.— See  CONTRACTS. 

BUILDING  SOCIETIES.— See  LOAN  ASSOCIATIONS. 

BURDEN  OF  PROOF. 

plainti£f  in  ejectment  relying  for  title  on  execution  sale 
under  section  39  of  Judgment  act,  must  show  that  notice 
of  sale  was  served  as  required  by  statute 170 

the  burden  of  showing  abandonment  of  an  easement  rests 
upon  the  party  asserting  it 372 

creditor  has  the  burden  of  showing  surety's  full  knowledge 
of  the  acts  of  the  debtor  and  creditor  relied  upon  by  the 
surety  as  releasing  him 614 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
Cummings  v.  West  Chicago  Park  Comrs.  {ante,  p.  136,)  controls 

Prescott  V.  Park  Comrs 194 

Revell  V.  People,  177  111.  468,  decides  the  material  questions 

involved  in  Gordon  v.  Winston 338 

Bolden  v.  CUy  of  Chicago,  172  111.  263,  controls  Crukkskank  v. 

City  of  Chicago 415 
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CHANGE  OF  VENUE.                                                                       PAGE, 
when  denial  of  motion  for  change  of  venue  is  not  review- 
able on  appeal 215 

CHATTEL  MORTGAGES.— See  MORTGAGES. 

CHECKS.— See  BILLS  AND  NOTES. 

CITIES.— See  MTTNICIPAL  CORPORATIONS. 

CLOUD  ON  TITLE. 

to  maintain  a  bill  to  remove  a  cloud  the  complainant  must 
allege  and  prove  either  that  he  is  in  possession  or  that 
the  property  is  unoccupied -  149 

when  allegation  of  fraud  in  bill  to  remove  cloud  is  sufficient 
to  warrant  relief 195 

a  tax  deed  will  be  set  aside  as  a  cloud  where  the  affidavit 
for  the  deed  falsely  and  fraudulently  stated  that  premises 
were  vacant  and  unoccupied 195 

COLOR  OF  TITLE.— See  LIJiJITATIONS. 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

CONDEMNATION. 

amount  of  condemnation  verdict  will  not  be  disturbed  on 
appeal,  where  the  jury  viewed  the  premises  ai^  the  ver- 
dict is  within  the  range  of  evidence 243 

depreciation  in  market  value  from  construction  of  railroad 
is  the  measure  of  damages  to  land  not  actually  taken  for 
right  of  way 243 

use  to  which  land  taken  for  right  of  way  is  adapted  enters 
into  the  question  of  damages,  if  such  use  affects  its  mar- 
ket value 243 

CONFIDENCE  GAME.— See  CRIMINAL  LAW. 

CONSIDERATION.— See  CONTRACTS;  BILLS  AND  NOTES, 
a  voluntary  trust  created  for  the  settlor's  benefit  may  be 
enforced  without  further  consideration 248 

CONSTITUTIONAL  LAW. 

any  law  attempting  to  prescribe  conditions  for  admission 
to  the  bar  must  be  general,  and  its  classification  must 
have  a  reasonable  basis  and  not  be  arbitrary 73 

proviso  to  section  1  of  act  of  1899,  on  attorneys,  is  uncon- 
stitutional, being  special  legislation,  based  on  an  arbi- 
trary and  unreasonable  classification 73 
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the  power  to  prescribe  educational  qualifications  necessary 
for  admission  to  the  bar  is  judicial,  and  not  le^islati ve . .    73 

proviso  to  section  1  of  act  of  1899,  on  admission  to  the  bar, 
is  unconstitutional,  being  in  violation  of  article  3,  con- 
cerning division  of  governmental  powers 74 

it  is  a  sufficient  compliance  with  the  constitution  if  the 
title  of  an  act  suggests  its  subject  matter^ 214 

a  statute  is  not  special  legislation  merely  because  it  is 
directed  to  a  particular  subject 214 

section  10  of  act  of  1897,  legalizing  action  of  benefit  socie- 
ties at  meetings  held  outside  the  State,  is  not  unconsti- 
tutional  214 

provision  of  section  11  of  the  act  on  mines,  requiring  mine 
owners  to  pay  inspection  fees,  is  a  valid  exercise  of  police 
power  and  is  constitutional 270 

section  29  of  article  4  of  constitution,  requiring  legislation 
to  protect  miners,  does  not  deprive  legislature  of  right 
to  impose  inspection  fees 270 

section  99  of  the  Criminal  Code,  concerning  the  confidence 
•  game,  is  not  in  violation  of  the  constitutional  right  of 
accused  to  demand  the  nature  of  the  accusation 477 

CONSTRUCTION. 

of  instrument  in  writing,  as  being  a  valid  conveyance  under 
section  9  of  the  Conveyance  act 49 

of  trust  dteed,  as  not  being  testamentary 50 

of  act  of  1899,  on  admission  to  the  bar,  as  having  prospect- 
ive operation,  only 73 

of  proviso  to  section  1  of  act  of  1899,  on  admission  to  the 
bar,  as  being  special  legislation 73 

of  proviso  to  section  1  of  act  of  1899,  on  admission  to  bar, 
as  being  usurpation  of  judicial  power  by  legislature 74 

of  term  "unnecessary  danger," ^used  in  an  accident  policy, 
as  to  what  danger  may  be  incurred  without  violating  the 
terms  of  the  policy Ill 

of  section  6  of  act  on  oaths  and  affirmation,  as  to  when  cer- 
tificate by  foreign  notary  is  not  pnma  facie  evidence  of 
his  authority  to  administer  oaths 129 

of  sections  12  and  13  of  Chancery  act,  concerning  service 
of  notice  by  publication,  as  to  when  recital  in  a  decree 
does  not  satisfy  their  requirements  129 

of  clauses  of  will,  as  not  being  in  conflict 182 

of  section  132  of  Criminal  Code,  authorizing  a  stranger  to 
sue  for  treble  sum  lost  in  gaming,  as  to  its  extending  to 
gambling  in  grain  options 199 

of  section  132  of  Criminal  Code,  as  to  who  is  a  "winner"  in 
a  grain  gambling  transaction 199 
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of  inconsistent  clauses  of  will — what  essential  to  applica- 
tion of  rule  that  last  clause  will  prevail 343 

of  clause  of  will  restricting-  power  of  alienation,  as  being 
void  for  repugnancy 343 

of  section  7  of  Limitation  act,  as  to  who  must  take  posses- 
sion of  land  after  seven  years'  payment  of  taxes  thereon 
as  vacant  property 382 

object  of  statute  and  evil  to  be  remedied  by  it  may  be  con- 
sidered in  determining  whether  a  thing  within  the  letter 
of  a  statute  is  within  its  meaning 448 

in  case  of  doubt,  a  construction  upholding  a  provision  is 
preferred  to  one  which  will  render  it  invalid  as  not  em- 
braced within  the  title  of  the  act 448 

of  section  1  of  Mortgage  act  of  1895,  requiring  note  to  state 
that  it  is  secured  by  chattel  mortgage,  as  being  effective 
only  when  the  note  has  been  assigned 448 

terms  used  in  a  statute  without  explanation  will  be  con- 
strued in  their  common  law  significance 504 

of  Clause  6  of  section  2  of  Statute  of  Descent,  as  not  au- 
thorizing one  to  claim  estate  of  illegitimate  as  next  of 
kin  to  mother  if  kinship  is  traced  through  alien  blood. . .  504 

of  Alien  act  of  1887,  as  applicable  to  estate  of  illegitimates 
as- well  as  legitimates 504 

of  Alien  act  of  1897,  as  not  affecting  prior  rights  which 
have  vested  by  way  of  escheat 506 

of  act  of  1874,  on  escheats,  as  superseding  all  previous  en- 
actments and  applying  to  estates  of  illegitimates 505 

a  devise  without  words  of  inheritance  is  subject  to  construc- 
tion, notwithstanding  it  complies  with  the  requirements 
of  section  13  of  the  Conveyance  act  514 

a  general  clause  in  a  will  must  give  way  to  a  specific  one 
immediately  following  it  and  restricting  the  operation 
of  the  general  provision 514 

of  subsequent  clause  of  will,  as  not  reducing  the  prior  de- 
vise of  the  fee  to  a  life  estate 514 

repeals  by  implication  are  not  favored 521 

when  subsequent  general  law  does  not  repeal  prior  special 
law  on  same  general  subject 521 

of  Election  law  of  1891,  as  to  its  not  repealing  the  special 
act  of  1872,  providing  the  manner  of  holding  elections  for 
removal  of  county  seats 521 

the  court  leans  to  that  construction  of  an  insurance  policy 
which  will  afford  insured  indemnity 575 

when  recitals  in  agreement  may  be  given  force , . .  583 

the  word  "penalty,"  used  in  a  contract,  prima  facie  excludes 
the  notion  of  stipulated  damages,  though  not  conclusive.  583 
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provision  of  contract  naming-  amount  of  damages  for  its 

breach  construed  as  penalty  and  not  liquidated  damag^es.  583 
of  section  11  of  Practice  act,  as  to  when  judg-ment  against 

one  partner  on  joint  note  does  not  release  the  other. . . .    625 

CONTRACTS. 

a  contract  beyond  the  power  of  a  corporation  is  void,  and 
estoppel  to  plead  ultra  vires  cannot  be  based  on  fact  that 
corporation  has  received  benefits 35 

a  contract  by  a  loan  association  to  purchase  real  estate  in 
which  it  has  no  interest  is  not  enforceable 35 

an  agreement  that  property  shall  be  assessed  only  a  certain 
amount  on  account  of  building  restrictions  is  not  binding 
after  owner  obtains  a  decree  removing  restrictions 136 

a  binding  contract  of  insurance  is  not  effected  if  there  is 
neither  delivery  of  policy,  payment  or  tender  of  the  pre- 
mium, or  promise  to  pay  the  same 158 

in  absence  of  ratification  a  corporation  is  not  liable  on  a 
contract  by  its  promoters,  before  incorporation,  to  locate 
its  principal  office  in  a  particular  place 214 

a  benefit  society  cannot  be  required  to  perpetually  perform 
a  contract  with  reference  to  the  location  of  its  principal 
office  in  a  certain  city 215 

city  cannot  sue  in  its  own  name  on  a  contract  to  locate 
head  office  of  corporation  in  the  city  in  consideration  of 
donations  by  its  citizens 215 

persons  assuming  to  act  as  directors  before  stock  is  sub- 
scribed in  good  faith  are  personally  liable  for  debts  con- 
tracted by  them  in  the  corporate  name 237 

oral  contract  to  convey  land  must  be  clearly  established 
where  the  Statute  of  Frauds  is  pleaded 464 

to  satisfy  the  Statute  of  Frauds  a  contract  to  convey  land 
must  be  in  writing,  and  not  rest  partly  in  parol 464 

a  contract  to  convey  land  is  uncertain  which  specifies  no 
time  for  completing  sale,  making  payments,  delivering 
deed  or  paying  interest    464 

part  performance,  in  order  to  take  a  contract  out  of  the 
Statute  of  Frauds,  must  be  under  the  contract  relied 
upon,  and  not  under  some  other  claim  of  title 4d4 

notice  of  contract  to  convey  land,  which  is  void  under  the 
Statute  of  Frauds,  does  not  affect  a  subsequent  purchaser 
from  the  proposed  vendor 465 

facts  under  which  a  verbal  contract  to  convey  land  will  be 
specifically  enforced 570 

effect  of  warranty  of  quality  and  fitness  by  manufacturer.  582 

evidence  of  breach  of  warranty  is  competent  though  the 
article  has  been  received  and  used 583 
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when  recitals  of  .contract  may  be  given  force 583 

a  sum  named  as  damages  for  breach  of  a  contract  is  a  pen- 
alty if  contract  is  indefinite  and  uncertain  in  its  terms. .  583 

a  sum  agreed  to  be  paid  as  damages  in  case  of  failure  to 
promptly  deliver  articles  is  a  penalty  if  it  greatly  exceeds 
the  damages  actually  sustained 583 

mere  copy  of  contract  is  not  entitled  to  record,  as  it  has 
no  legal  force  and  is  not  an  instrument  of  which  the  law 
takes  notice 633 

in  specific  performance  a  vendee  cannot  urge  an  objection 
to  the  vendor's  title  which  he  has  purposely  created  to 
embarrass  the  vendor 633 

CONTRIBUTORY  NEGLIGENCE.— See  NEGLIGENCE. 

CONVEYANCES.— See  DEEDS;  MORTGAGES. 

instrument  construed  as  a  valid  conveyance  under  the  re- 
quirements of  section  9  of  Conveyance  act 49 

the  mere  copy  of  a  contract  is  not  entitled  to  record,  as  it 
has  no  legal  force  and  is  not  an  instrument  of  which  the 
law  takes  notice 633 

the  record  of  an  unsigned  copy  of  a  contract  is  not  con- 
structive notice 633 

CORONERS. 

stenographic  notes  at  coroner's  inquest  not  admissible  to 
contradict  witness,  as  the  latter's  deposition  required  to 
be  taken  by  the  coroner  is  the  best  evidence.     323 

in  absence  of  evidence  to  the  contrary  it  will  be  presumed, 
on  appeal,  that  coroner  required  testimony  to  be  written 
out  and  signed  as  provided  by  law 323 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS;   RAIL- 
ROADS. 

receiving  benefits  of  contract  may  estop  corporation  from 
pleading  ultra  vires,  if  contract  is  within  power  of  corpo- 
ration but  the  power  was  improperly  exercised 36 

a  contract  beyond  the  power  of  a  corporation  is  void,  and 
estoppel  to  plead  ultra  vires  cannot  be  based  on  fact  that 
corporation  has  received  benefits   35 

one  dealing  with  a  corporation  of  limited  powers  is  charge* 
able  with  notice  of  such  limitation 35 

a  loan  association  cannot  trade  in  real  estate  except  as 
authorized  by  statute,  in  the  case  of  buying  in  property 
in  which  it  has  an  interest. .   . .   35 

deficiency  decree  cannot  be  rendered  against  loan  associa- 
tion on  foreclosure  of  mortgage  assumed  in  purchasing 
property  in  which  it  had  no  interest 35 
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a  contract  by  a  loan  association  to  purchase  property  in 
which  it  has  no  interest  is  not  enforceable 35 

section  10  of  act  of  1897,  legalizing  action  taken  by  benefit 
societies  at  meetings  held  outside  the  State,  is  not  un- 
constitutional  214 

charter  members  of  Modern  Woodmen  of  America  have  no 
rights  not  common  to  other  members 214 

directors  of  benefit  society  may  change  location  of  head 
office  in  the  manner  provided  for  amending  its  articles  of 
association ' 214 

in  absence  of  ratification  a  corporation  is  not  liable  on  a 
contract  by  its  promoters,  before  incorporation,  to  locate 
head  office  in  a  particular  place 214 

a  benefit  society  cannot  be  required  to  perpetually  perform 
a  contract  with  reference  to  location  of  principal  office..  215 

the  principal  office  of  a  benefit  society  may  be  moved,  by 
direction  of  its  legislative  body,  without  the  unanimous 
consent  of  its  members 215 

persons  assuming  to  act  as  directors  before  stock  is  sub- 
scribed in  good  faith  are  personally  liable  for  debts  con- 
tracted in  corporate  name 237 

a  lease  of  premises  for  "saloon"  purposes  is  not  ultra  vires  a 
corporation  organized  to  manufacture  and  sell  soda  water  622 

when  lease  for  "saloon"  purposes  by  corporation  is  not  void, 
so  as  to  excuse  payment  of  rent,  though  corporation  sells 
liquor  in  excess  of  its  charter  power 622 

COSTS. 

an  order  to  give  bond  for  costs,  for  failure  to  comply  with 
which  the  suit  is  dismissed,  is  a  final  order,  from  which 
an  appeal  may  be  taken 331 

refusal  to  permit  complainant  to  prosecute  as  a  poor  per- 
son is  not  error,  where  affidavit  states  that  complainant 
has  no  property  exempt  and  is  unable  to  give  security. .  331 

discharge  of  receiver  without  directing  payment  of  costs 
of  receivership  is  not  error,  where  there  is  nothing  in  the 
record  to  show  such  costs  were  not  paid 555 

COUNTY  SEATS. 

election  for  county  seat  removal  may  be  held  under  the  spe- 
cial act  of  1872,  providing  therefor,  as  such  act  was  not 
repealed  by  the  general  Election  law  of  1891 521 

COURTS.— See  APPEALS  AND  ERRORS. 

rule  that  chancellor's  facilities  for  passing  on  evidence  are 
better  than  those  of  a  court  of  review  does  not  apply  to 
depositions 22 
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under  rule  16  of  Supreme  Court,  alleged  error  or  ground  for 
reversal  cannot  be  first  urged  in  reply  brief 31 

mixed  questions  of  law  and  fact  in  suits  at  law  are  settled 
by  the  judgment  of  the  Appellate  CJourt 31 

courts  will  give  a  statute  prospective  operation,  only,  if 
the  legislature's  intention  in  that  respect  is  doubtful. ...    73 

the  act  of  1899,  concerning  admission  to  the  bar,  has  pros- 
pective operation,  only 73 

the  power  to  prescribe  educational  qualifications  necessary 
for  admission  to  the  bar  is  judicial,  and  not  legislative. .    73 

proviso  to  section  1  of  act  of  1899,  on  admission  to  the  bar, 
is  unconstitutional,  being  in  violation  of  article  3,  con- 
cerning the  division  of  governmental  powers 73 

court  cannot  permit  complete  record  to  be  filed  after  sec- 
ond day  of  term,  unless  what  purports  to  be  a  transcript 
has  been  previously  filed 162 

a  bill  of  exceptions  cannot  be  taken  to  review  a  judgment 
of  the  Appellate  CJourt  rendered  in  the  exercise  of  its 
jurisdiction  as  a  court  of  error 162 

it  is  presumed  that  a  circuit  court  of  a  foreign  State  is  a 
court  of  record 267 

a  recital  in  the  record  of  the  Appellate  Court  cannot  be 
contradicted  by  resort  to  its  opinion 358 

when  freehold  is  not  involved,  so  as  to  permit  case  to  go 
directly  to  Supreme  Court 361 

judgment  of  Appellate  Court  reversing  judgment  and  re- 
manding cause  for  further  proceedings  is  not  a  final  judg- 
ment from  which  an  appeal  will  lie. .  392 

appeal  lies  to  Appellate  Court  where  only  the  construction 
of  a  statute,  and  not  its  validity,  is  involved. 512 

attorney  shown  to  have  been  convicted  of  larceny  will  be 
disbarred  by  Supreme  Court  on  information  filed  by  At- 
torney General 574 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW.  « 

right  of  stranger,  under  section  132  of  Criminal  Code,  to 
sue  for  treble  sum  lost  in  gaming  if  loser  does  not  sue, 
extends  to  gambling  in  grain  options 199 

section  132  of  the  Criminal  Code  construed,  as  to  who  is  a 
''winner"  in  a  grain  gambling  transaction 199 

an  indictment  for  assault  with  intent  to  murder  is  insuffi- 
cient which  fails  to  allege  that  assault  was  felonious 408 

indictment  framed  under  section  99  of  Criminal  Code  suffi- 
ciently apprises  accused  of  the  nature  and  cause  of  the 
accusation  against  him 477 
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when  indictment  sufficiently  charges  an  attempt  to  obtain 
money  by  use  of  the  confidence  game 477 

section  99  of  the  Criminal  Code,  providing-  the  manner  of 
charging  crime  of  confidence  game,  is  constitutional 477 

essentials  of  an  attempt  to  commit  crime  are  the  intent, 
the  performance  of  some  overt  act  and  the  failure  to  con- 
summate the  crime  intended 477 

prosecution  for  obtaining  money  by  confidence  game  should 
be  ihstituted  where  most  of  the  overt  acts  took  place  and 
the  money  was  obtained  * 477 

attempt  to  obtain  money  by  confidence  game  is  not  proved 
by  evidence  showing  the  actual  obtaining  of  the  money 
but  in  another  county 477 

when  cross-examination  of  accused  is  not  prejudicial,  as 
tending  to  establish  his  reputation  after  the  crime 544 

cross-examination  of  accused  covering  matters  already  in 
evidence  concerning  his  past  life  is  not  error 544 

when  exclusion  of  testimony  of  witness  at  coroner's  inquest 
is  proper 544 

instructions  for  People  in  murder  trial  may  be  framed  on 
theory  that  the  killing  was  murder,  if  consistent  with  evi- 
dence and  question  of  manslaughter  is  fully  presented  . .  544 

instruction  that  accused  must  "satisfactorily"  rebut  Peo- 
ple's case  is  ground  for  reversal 544 

DAMAGES. 

amount  of  condemnation  verdict  will  not  be  disturbed  on 
appeal,  where  the  jury  viewed  the  premises  and  the  ver- 
dict is  within  the  range  of  the  evidence 243 

depreciation  in  market  value  from  construction  of  railroad 
is  the  measure  of  damages  for  land  not  actually  taken  for 
right  of  w^y 243 

use  to  which  land  taken  for  right  of  way  is  adapted  enters 
into  the  question  of  damages  if  such  use  affects  its  mar- 
ket value ; 243 

verdict  for  $100  in  trespass  against  city  for  removing  the 
plaintiff's  fences  and  injuring  his  trees  held  not  excessive.  396 

the  amount  of  damages  awarded  on  a  fire  policy  is  not  re- 
viewable in  Supreme  Court  when  presented  as  a  question 

^  of  fact  on  appeal  from  Appellate  Court 575 

the  word  "penalty,"  used  in  a  contract,  pnma /ocic  excludes 
the  idea  of  stipulated  damages  but  is  not  conclusive 583 

a  sum  named  in  a  contract  as  damages  for  its  breach  is  a 
penalty,  where  the  contract  is  indefinite  and  uncertain. .  583 

when  sum  named  as  damages  for  breach  of  contract  is  a 
penalty  and  not  liquidated  damages 583 
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DAMAGES.— Continued.                                                                  PAGE, 
a  sum  agreed  to  be  paid  in  case  of  failure  to  promptly  de- 
liver articles  is  a  penalty,  if  it  greatly  exceeds  the  actual 
damage  suffered  through  the  delay 683 

DEBTOR  AND  CREDITOR. 

interpleading  claimant  of  attached  property  may  prove  his 
own  acts  of  ownership  tending  to  show  a  change  in  char- 
acter of  his  previous  possession  as  agent 120 

attachment  judgment  is  inadmissible  to  prove  that  plain- 
tiffs were  entitled  to  attack  mortgage  as  creditors,  where 
mortgage  antedates  judgment  by  a  year 120 

persons  assuming  to  act  as  directors  before  stock  is  sub- 
scribed in  good  faith  are  personally  liable  for  debts  con- 
tracted by  them  in  the  corporate  name 237 

a  junior  judgment  creditor  cannot  be  deprived  of  his  statu- 
tory right  to  redeem  by  being  joined  as  a  party  on  fore- 
closure against  the  debtor 421 

a  judgment  creditor  may  redeem  within  fifteen  months  al- 
though he  obtained  a  deed  from  the  mortgagors  after  the 
expiration  of  twelve  months 421 

chattel  mortgage  not  void,  under  act  of  1895,  for  failure  of 
note  to  state  that  it  is  secured  by  chattel  mortgage,  un- 
less the  note  has  been  assigned 448 

right  of  chattel  mortgagee  to  take  possession  under  inse- 
curity clause  is  not  arbitrary,  but  must  be  based  on  cir- 
cumstances amounting  to  probable  cause 449 

DEDICATION. 

under  Revised  Statutes  of  1845  an  attempted  dedication  was 
ineffectual  where  each  owner  did  not  personally  acknowl- 
edge the  plat 396 

a  public  dedication  by  mortgagor  without  consent  of  mort- 
gagee fails  if  the  latter  acquires  title  on  foreclosure  —  396 

when  owner  of  land  is  not  estopped  to  deny  the  validity  of 
dedication  for  highway  by  acts  of  parties  from  whom  she 
derived  title 396 

DEEDS. 

instrument  construed  as  a  valid  conveyance  under  require- 
ments of  section  9  of  Conveyance  act 49 

when  trust  deed  is  not  defeated  by  reservations  permitting 
grantor  to  use  the  property  during  his  life 49 

a  trust  deed  containing  granting  words  in  preaenti  is  not 
rendered  testamentary  because  of  reservations  respect- 
ing the  use  of  the  property  during  the  grantor's  life 50 

when  trust  deed  is  well  delivered 60 
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evidence  must  be  clear  to  warrafit  reformation,  in  equity, 
of  an  allegfed  mutual  mistake  in  a  deed  so  as  to  include 
land  not  covered  thereby 167 

an  allegation  that  g-rantors  did  not  comprehend  the  effect 
of  their  trust  deed  must  be  accompanied  by  an  allegation 
of  accident  or  mistake 249 

a  trust  deed  left  for  record  by  the  grantor,  in  obedience  to 
the  trustee's  instructions  and  with  the  intention  of  pass- 
ing title,  is  well  delivered 249 

an  acknowledgment  of  foreign  deed  may  be  shown  to  be  in 
proper  form  by  introduction  of  statute  book 267 

a  deed  more  than  thirty  years  old  at  time  of  trial  is  "an- 
cient," though  less  than  such  age  when  suit  was  begun. .  529 

an  "ancient  deed"  coming  from  the  proper  custody  is  ad- 
missible in  evidence  without  proof  of  execution 529 

existence  of  valid  power  of  attorney  will  be  presumed  in 
favor  of  an  "ancient  deed"  which  purports  to  have  been 
executed  by  an  attorney  in  fact. . . . : , 529 

title  passes  on  delivery  of  deed  to  grantee,  although  the 
deed  is  returned  to  the  grantor  to  be  held  by  him  for  an 
outside  purpose 570 

DELIVERY.— See  DEEDS. 

DEMURRER.— See  PLEADING. 

DEPOSITIONS.— See  EVIDENCE. 

DESCENT. 

one  cannot  claim  estate  of  illegitimate  as  next  of  kin  of 
mother  if  compelled  to  trace  kinship  through  alien  blood.  604 

the  provisions  of  the  Alien  act  of  1887  apply  to  estates  of 
illegitimates  as  well  as  legitimates  504 

the  Alien  act  of  1897  does  not  apply  to  rights  in  property 
which  have  vested  by  way  of  escheat  prior  to  its  passage.  505 

the  act  of  1874  superseded  all  previous  enactments  concern- 
ing escheats,  and  applies  to  estates  of  illegitimates 505 

DISBARMENT. 

attorney  shown  to  have  been  convicted  of  larceny  will  be^ 
disbarred  by  Supreme  Court  on  information  filed  by  At- 
torney General 574 

DIVORCE. 

when  evidence  in  suit  for  divorce  is  insufficient  to  establish 
the  fact  of  marriage 347 
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owner  of  dominant  herltajje  cannot  connect  with  drainage 
ditch  without  thereby  subjecting  himself  to  provisions  of 
section  42  of  Farm  Drainage  act 177 

one  connecting  with  a  drainage  ditch  is  estopped  to  deny 
that  his  lands  are  benefited , 177 

when  drainage  ditch  is  within  the  provisions  of  the  Drain- 
age act  of  1889,  concerning  drains  for  mutual  benefit  of 
all  interested  lands 372 

one  whose  right  to  unobstructed  fiow  of  water  in  ditch  is  a 
perpetual  easement  may  have  a  mandatory  injunction  to 
compel  removal  of  obstruction 372 

an  easement  to  maintain  a  drainage  ditch  is  not  extin- 
guished by  unexecuted  parol  agreement  to  fill  up  ditch. .  372 

when  a  parol  license  to  construct  drainage  ditch  becomes 
irrevocable 372 

EASEMENTS. 

one  whose  right  to  unobstructed  fiow  of  water  in  ditch  is  a 
perpetual  easement  may  have  a  mandatory  injunction  to 
compel  removal  of  obstruction 372 

an  easement  to  maintain  a  drainage  ditch  is  not  extin- 
guished by  unexecuted  parol  agreement  to  fill  up  ditch. .  372 

one  asserting  abandonment  has  the  burden  of  proof 372 

when  a  parol  license  to  construct  drainage  ditch  becomes 
irrevocable 372 

EJECTMENT. 

proof  that  grantee's  grantors  were  in  possession  claiming 
ownership  when  they  conveyed,  raises  a  presumption  of 
title  inhim 154 

a  trespasser  cannot,  in  an  ejectment  suit  against  him,  set 
up  an  outstanding  title  in  a  stranger 154 

facts  under  which  ejectment  may  be  maintained  154 

monuments  of  the  original  survey  are  better  evidence  of 
the  boundaries  of  city  lots  than  field  notes,  maps  or  plats.  165 

plaintiff  in  ejectment  relying  for  title  on  execution  sale 
under  section  39  of  Judgment  act,  must  show  that  notice 
of  sale  was  served  as  required  by  statute 170 

one  claiming  under  payment  of  taxes  for  seven  years  on 
vacant  property  must  show  that  he  took  possession  after 
full  period  of  payment 382 

what  will  not  constitute  the  possession  required  by  law  to 
complete  the  bar  of  section  7  of  Limitation  act 383 

ELECTIONS. 

elections  for  county  seat  removal  may  be  held  under  the 
special  act  of  1872,  providing  therefor,  as  such  act  was 
not  repealed  by  the  Election  law  of  1891 521 
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EMINENT  DOMAIN.                                                                          PAGE- 
amount  of  condemnation  verdict  will  not  be  disturbed  on 
appeal,  where  the  jury  viewed  the  premises  and  the  ver- 
dict is  within  the  ran^e  of  evidence 243 

depreciation  in  market  value  from  construction  of  railroad 
is  the  measure  of  damages  to  land  not  actually  taken  for 

right  of  way 243 

use  to  which  land  taken  for  right  of  way  is  adapted  enters 
into  the  question  of  damages  if  such  use  affects  its  mar- 
ket value 243 

EQUITABLE  CONVERSION. 

interest  of  child  under  a  will  is  not  subject  to  levy  and  sale 
as  real  estate,  where,  by  the  terms  of  the  will,  there  is  an 
equitable  conversion  into  money 182 

EQUITY. 

evidence  must  be  clear  to  warrant  reformation,  in  equity, 
of  an  alleged  mutual  mistake  in  a  deed  so  as  to  include 
land  not  covered  thereby 167 

if  bill  for  injunction  alone  is  without  equity,  court  may,  on 
denying  motion  for  injunction,  dismiss  bill  without  per- 
mitting defendant  to  answer 186 

equity  will  not  relieve  against  special  tax  ordinance  on  the 
ground  that  it  is  unreasonable  or  oppressive,  as  there  is 
an  adequate  remedy  at  law 186 

a  general  demurrer  which  fails  to  point  out  any  defects  in 
the  bill  is  properly  overruled  if  the  bill  has  equity 195 

a  tax  deed  will  be  set  aside  as  a  cloud  where  the  affidavit 
therefor  falsely  and  fraudulently  stated  that  the  prem- 
ises were  vacant  and  unoccupied 195 

use  of  public  street  with  consent  of  city  authorities  cannot 
be  enjoined  by  an  abutting  owner 289 

injunction  will  not  lie  where  adequate  remedy  at  law  exists 
by  way  of  an  action  for  damages 289 

the  answer  is  to  be  taken  as  true  where  cause  is  submitted 
for  hearing  on  the  bill  and  answer 440 

private  party  must  sustain  special  and  irreparable  injury 
to  entitle  him  to  enjoin  obstruction  of  street 605 

when  street  railway  company  cannot  enjoin  the  construc- 
tion of  a  sub-way  by  a  railroad  company  acting  under  a 
track  elevation  ordinance 605 

when  injunction  will  not  be  granted  to  avoid  a  multiplicity 
of  suits 605 

equity  will  not  permit  a  vendee  to  take  advantage  of  his 
own  bad  faith 633 

when  equity  will  not  retain  a  bill  for  specific  performance 
to  assess  damages  for  breach  of  contract 633 
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the  Alien  act  of  1897  does  not  apply  to  rights  in  property 
which  have  vested  by  way  of  escheat  prior  to  the  passage 
of  the  act 505 

the  act  of  1874  superseded  all  previous  enactments  respect- 
ing escheats,  and  applies  to  estates  of  illegitimates 505 

ESTOPPEL. 

receiving  benefits  of  contract  may  estop  corporation  from 
raising  defense  of  ultra  vires  if  contract  is  within  power 
of  corporation  but  power  was  improperly  exercised 35 

a  contract  beyond  the  power  of  a  corporation  is  void,  and 
estoppel  to  plead  vMra  vires  cannot  be  based  on  fact  that 
corporation  has  received  benefits 36 

one  connecting  with  a  drainage  ditch  is  estopped  to  deny 
that  his  lands  are  benefited 177 

parties  who  appear,  plead  and  submit  to  the  jurisdiction 
of  court  over  their  persons  cannot  thereafter  question  it.  351 

insufiflciency  of  the  evidence  to  sustain  certain  counts  can 
not  be  urged  on  appeal,  where  the  appellant's  instructions 
submitted  the  issues  raised  by  such  counts 366 

when  owner  of  land  is  not  estopped  to  deny  validity  of  dedi- 
cation for  highway  purposes  by  the  acts  of  parties  from 
whom  she  derived  title 396 

EVIDENCE.— See  ANCIENT  DOCUMENTS. 

rule  that  chancellor's  facilities  for  passing  on  evidence  are 
better  than  those  of  a  court  of  review  does  not  apply  to 
depositions 22 

suspicion  attaching  to  transactions  between  parties  in  fidu- 
ciary relation  is  removed  by  evidence  of  fair  dealing  and 
absence  of  improper  influence 22 

if  a  trust  is  clearly  manifested,  though  incidentally,  it  is 
immaterial  that  the  writing  was  not  executed  for  the 
express  purpose  of  declaring  the  trust 22 

when  trust  is  sufficiently  manifested  in  deposition  filed  by 
the  declarant  in  a  proceeding  to  set  aside  his  deed 22 

when  evidence  shows  good  delivery  of  trust  deed 50 

interpleading  claimant  of  attached  property  may  prove  his 
own  acts  of  ownership  tending  to  show  a  change  in  the 
character  of  his  previous  possession  as  agent  120 

attachment  judgment  not  admissible  to  show  that  plaintiffs 
were  entitled  to  attack  mortgage  as  creditors,  where  the 
mortgage  antedates  judgment  by  a  year 120 

certificate  of  foreign  notary,  under  seal,  is  not  prima  facie 
evidence  of  his  authority  to  administer  oaths,  unless  fact 
of  such  authority  is  recited  therein 129 
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recital  in  partition  decree  that  notice  of  suit  was  published 
for  thirty  days  does  not  establish  jurisdiction  under  sec- 
tions 12  and  13  of  Chancery  act 129 

recital  in  ordinance  that  improvement  petition  was  pre- 
sented is  prima  facie  evidence  of  existence  of  such  juris- 
dictional fact ■ 138 

recital  in  ordinance  that  improvement  petition  was  pre- 
sented is  sufficient  although  the  contents  of  the  petition 
are  not  stated 136 

to  maintain  a  bill  to  remove  a  cloud  from  .title  the  com- 
plainant must  prove  either  that  he  is  in  possession  or  that 
the  property  is  unoccupied 149 

proof  of  the  execution  of  a  deed  without  proof  of  posses- 
sion does  not  prove  title 149 

proof  of  possession  under  claim  of  ownership  is  prima  fade 
evidence  of  ownership  in  the  claimant 149 

proof  that  grantee's  grantors  were  in  possession  claiming 
ownership  when  they  conveyed  raises  a  presumption  of 
title  in  him 154 

facts  under  which  ejectment  may  be  maintained  154 

monuments  of  the  original  suryey  are  better  evidence  of 
the  boundaries  of  city  lots  than  field  notes,  maps  or  plats.  165 

evidence  must  be  clear  to  warrant  reformation,  in  equity, 
of  an  alleged  mutual  mistake  in  a  deed  so  as  to  include 
land  not  covered  thereby. 167 

plaintiff  in  ejectment  relying  for  title  on  an  execution  sale, 
under  section  39  of  Judgment  act,  must  show  that  notice 
of  sale  was  served  as  required  by  statute 170 

when  presumption  of  ownership  from  possession  of  personal 
property  cannot  prevail 210 

objection  to  sufficiency  of  foundation  laid  for  introduction 
of  deed  records  cannot  be  first  raised  on  appeal 266 

Auditor's  certificate  is  evidence  that  specified  lands  were 
ceded  to  county  as  swamp  lands 266 

admission  of  deeds — it  is  presumed  that  a  circuit  court  of 
a  foreign  State  is  a  court  of  record 267 

an  acknowledgment  of  foreign  deed  may  be  shown  to  be  in 
proper  form  by  introduction  of  statute  book 267 

evidence  that  crossing  where  injury  occurred  was  in  popu- 
lous part  of  city  is  competent  in  action  for  damages 323 

testimony  that  train  was  going  "fast"  is  competent,  though 
witness  is  unable  to  state  the  speed  in  miles  per  hour.. . .  323 

height  to  which  plaintiff's  intestate  was  thrown  by  train  is 
competent,  as  beaming  on  question  of  the  rate  of  speed 
at  which  the  train  was  running 323 

witness  who  crossed  track  just  ahead  of  plaintiff's  intestate 
may  testify  as  to  condition  of  gates  when  he  crossed. . . .  323 
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stenographic  notes  at  coroner's  inquest  not  competent  to 
contradict  witness,  as  the  latter's  deposition  required  to 
be  kept  by  the  coroner  is  the  best  evidence 323 

in  the  absence  of  evidence  to  the  contrary  it  will  be  pre- 
sumed, on  appeal,  that  a  coroner  required  testfanony  to 
be  written  out  and  signed  as  provided  by  law 323 

when  admission  of  improper  evidence  to  impeach  plaintiff's 
witness  will  work  reversal - 324 

when  evidence  in  suit  for  divorce  is  insufficient  to  establish 
the  fact  of  marriage 347 

the  burden  of  proof  to  show  abandonment  of  an  easement 
rests  upon  the  party  asserting  it 372 

proof  of  payment  of  taxes  under  color  of  title  must  be  clear 
and  convincing,  since  it  defeats  the  paramount  title 382 

what  not  such  possession  of  land  as  is  necessary  to  complete 
the  bar  of  section  7  of  Limitation  act 383 

former  wills  made  when  testator's  sanity  was  unquestioned 
are  admissible  on  the  question  of  mental  capacity,  where 
they  are  substantially  like  the  will  in  contest. 400 

proof  that  note  bore  "interest  at  six  per**  warrants  finding 
^y  jury  that  interest  was  six  per  cent  per  annum 411 

declarations  by  former  owners  disclaiming  title  to  an  ac- 
cretion are  not  admissible  to  prejudice  title  of  grantee..  426 

in  replevin  against  mortgagee,  latter  may  show  in  defense 
that  probable  cause  existed  for  believing  the  debt  inse- 
cure before  he  took  possession  of  the  chattels 449 

oral  contract  to  convey  land  must  be  clearly  established 
where  the  Statute  of  Frauds  is  pleaded 464 

declarations  by  one  party  not  in  the  presence  of  the  other 
are  not  admissible  in  his  own  favor 464 

party  cannot  testify  to  contents  of  letter  written  by  him 
to  adverse  party,  where  no  notice  to  the  latter  to  pro- 
duce the  letter  was  given 464 

to  satisfy  the  Statute  of  Frauds  a  contract  to  convey  land 
must  be  in  writing,  and  not  rest  partly  in  parol 464 

contract  to  convey  is  uncertain  where  no  time  for  com- 
pleting sale,  making  payments,  delivering  the  deed  or 
making  interest  payments  is  specified 464 

attempt  to  obtain  money  by  confidence  game  is  not  proved 
by  evidence  showing  the  actual  obtaining  of  the  money, 
though  in  another  county 477 

a  deed  more  than  thirty  years  old  at  time  of  trial  is  "an- 
cient,** though  less  than  such  age  when  suit  was  begun. .  529 

existence  of  a  valid  power  of  attorney  will  be  presumed  in 
favor  of  an  "ancient  deed"  which  purports  to  have  been 
executed  by  an  attorney  in  fact ^ 529 
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an  "ancient  deed,**  coming'  from  the  proper  custody,  is  ad- 
missible without  proof  of  execution 529 

when  cross-examination  of  accused  is  not  prejudicial,  as 
tending  to  show  his  reputation  after  the  crime  544 

cross-examination  of  accused  covering  matters  already  in 
evidence  concerning-  his  past  life  is  not  error 514 

when  exclusion  of  testimony  of  witness  at  coroner's  inquest 
is  properly  excluded  in  murder  trial 544 

instruction  that  accused  must  "satisfactorily**  rebut  Peo- 
ple's case  is  ground  for  reversal 544 

under  what  circumstances  verbal  contract  to  convey  land 
will  be  specifically  enforced 570 

when  evidence  of  gift  by  mortgagor  is  competent  against 
him  in  proceeding  to  foreclose  a  mortgage  subsequently 
given  by  him  on  the  land .  570 

evidence  of  breach  of  warranty  is  competent  though  the 
article  has  been  received  and  useid    583 

when  recitals  in  contract  may  be  given  force  583 

the  word  "penalty,**  in  a  contract,  pHmafack  excludes  the 
notion  of  stipulated  damages  though  not  conclusive 583 

creditor  has  the  burden  of  showing  surety's  full  knowledge 
of  acts  of  the  debtor  and  creditor  relied  upon  as  releas- 
ing such  surety 614 

FARM  DRAINAGE.— See  DRAINAGE. 

FIDUCIARY  RELATIONS. 

.suspicion  attaching  to  transactions  between  parties  in  fidu- 
ciary relation  is  removed  by  evidence  of  fair  and  open 
dealing  and  absence  of  im  proper  influence 22 

FIXTURES. 

when  fire  policy  will  embrace  fixtures  in  a  building  though 
part  of  them  are  covered  by  other  insurance 575 

FORECLOSURE.— See  MORTGAGES. 

deficiency  decree  cannot  be  rendered  against  loan  associa- 
tion on  foreclosure  of  mortgage  assumed  in  purchasing 
property  in  which  it  had  no  interest 35 

partition  of  mortgaged  property  lying  in  two  counties — 
effect  of  release,  as  to  mortgagor's  undivided  interest, 
upon  lien  created  by  the  decree 64 

when  second  mortgagee  is  entitled  to  continuation  of  re- 
ceivership under  sale  on  foreclosure  of  first  mortgage. . .  440 

a  stipulated  solicitor's  fee  may  be  allowed  on  foreclosure, 
in  absence  of  evidence  of  unreasonableness 456 
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FORMER  CASES.— See  CASES  CONTROLLED  BY  OTHERS. 

Thwm  V.  West  Chicago  Park  Comrs,  130  111.  594,  distinguished 
and  explained,  as  to  extent  to  which  recital  iu  ordinance 
is  prima  facie  evidence 136 

Pardridge  v.  MorgenthaUy  157  111.  395,  followed,  as  to  rule  that 
bill  of  exceptions  cannot  be  taken  to  review  judgment  of 
Appellate  Court  when  acting"  as  a  court  of  error ...  162 

Bastian  v.  Modem  Woodmen,  166  111.  595,  distinguished,  as  to  • 
when  directors  of  benefit  society  may  change  location  of 
its  principal  oflBce 214 

Holden  v.CHty  of  Chicago,  172  111.  263,  followed,  as  to  invalidity 
of  paving  ordinance  which  does  not  show  height  of  curb.  242 

Peadro  v.  Carriker,  168  111.  570,  explained,  as  to  who  must 
take  possession  of  land  after  payment  of  taxes  thereon 
under  section  7  of  Limitation  act 382 

Fell  V.  Young,  63  111.  106,  distinguished,  as  to  when  existence 
of  valid  power  of  attorney  will  be  presumed  in  favor  of 
deed  purporting  to  be  made  by  attorney  in  fact 529 

FRATERNAL  SOCIETIES.— See  BENEFIT  SOCIETIES. 

FRAUD.— See  STATUTE  OF  FRAUDS. 

it  is  not  sufficient  to  charge  fraud  generally  with  reference 
to  a  transaction,  but  the  specific  acts  must  be  alleged. . .  195 

when  allegation  of  fraud  in  bill  to  remove  cloud  is  sufficient, 
after  decree  pro  confesso,  to  sustain  the  relief  granted. . .  195 

a  tax  deed  will  be  set  aside  as  a  cloud  where  the  affidavit 
therefor  falsely  and  fraudulently  stated  that  the  prem- 
ises were  vacant  and  unoccupied 195 

FREEHOLD. 

when  freehold  is  not  involved  so  as  to  permit  case  to  go 
directly  to  Supreme  Court 361 

GAMING. 

right  of  a  stranger,  under  section  132  of  Criminal  Code,  to 

sue  for  treble  sum  lost  in  case  loser  falls  to  sue,  extends 

to  losses  in  grain  gambling 199 

section  132  of  the  Criminal  Code  construed,  as  to  who  is  a 

"winner"  in  a  grain  option  transaction 199 

the  severity  of  the  penalty  imposed  by  a  statute  against 

gambling  furnishes  no  reason  against  its  enforcement. . .  199 

GARNISHMENT. 

garnishee  may  attack  judgment  against  attachment  de- 
fendant for  want  of  jurisdiction  only 582 

GENERAL  ASSEMBLY.— See  LEGISLATURE. 
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HACK  STANDS.  PAGE. 

city  may  establish  public  hack  stands  in  street  in  front  of 
railroad  depots 289 

a  railroad  company  is  powerless  to  grant  exclusive  hack 
privileges  in  street  beyond  limits  of  its  own  property 289 

use  of  street  as  public  hack  stand,  authorized  by  city  au- 
thorities, cannot  be  enjoined  by  private  owner 289 

HIGHWAYS.— See  STREETS  AND  ALLEYS. 

HOMESTEAD. 

minor  children  living  with  divorced  wife,  who  has  forfeited 
her  rights,  are  entitled  to  share  in  homestead  estate 260 

HUSBAND  AND  WIFE. 

when  evidence  in  suit  for  divorce  is  insufficient  to  establish 
the  fact  of  marriage 347 

in  view  of  section  8  of  the  act  on  husband  and  wife,  a  hus- 
band acquires  no  interest  in  the  wife's  land  from  the  fact 
of  his  having  performed  labor  thereon 529 

■  ILLEGITIMATES. 

one  cannot  claim  estate  of  illegitimate  as  next  of  kin  of 
mother  if  he  must  trace  kinship  through  alien  blood 504 

the  provisions  of  the  Allen  act  of  1887  apply  to  the  estates 
of  illegitimates  as  well  as  legitimates 504 

the  act  of  1874  superseded  all  previous  enactments  concern- 
ing escheats,  and  applies  to  estates  of  illegitimates 505 

INDICTMENT. 

an  indictment  for  assault  with  intent  to  murder  is  insuffi- 
cient which  fails  to  allege  the  assault  was  felonious 408 

when  an  indictment  sufficiently  charges  attempt  to  obtain 
money  by  use  of  the  confidence  game 477 

indictment  framed  under  section  99  of  Criminal  Code,  con- 
cerning confidence  game,  sufficiently  apprises  the  accused 
of  the  nature  and  cause  of  the  accusation 477 

INFANTS.— See  MINORS. 

INJUNCTION. 

if  bill  for  injunction  alone  is  without  equity,  court  may,  on 
denying  motion  for  injunction,  dismiss  bill  without  per- 
mitting defendant  to  answer , 186 

when  averments  of  bill  to  enjoin  construction  of  sidewalk 
show  that  the  improvement  provided  for  in  the  ordinance 
is  not  unreasonable 186 

equity  will  not  relieve  against  special  tax  ordinance  on  the 
ground  it  is  unreasonable  or  unjust,  as  there  is  an  ade- 
quate remedy  at  law 186 
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INJUNCTION.— Continued.  page. 

a  benefit  society  cannot  be  required  to  perpetually  perform 
a  contract  with  reference  to  the  location  of  its  principal 
office  in  a  certain  city 215 

use  of  street  with  consent  of  municipal  authorities  cannot 
be  enjoined  by  an  abutting  owner 289 

injunction  will  not  lie  where  adequate  remedy  exists  at  law 
by  way  of  a  suit  for  damages 289 

park  commissioners  may  enjoin  erection  of  piers  by  indi- 
viduals upon  submerged  lands  in  Lake  Michigan  off  the 
shore  of  Lincoln  park,  in  Chicago 338 

one  whose  right  to  unobstructed  flow  of  water  in  ditch  is  a 
perpetual  easement  may  have  a  mandatory  injunction  to 

^  compel  removal  of  obstruction » 372 

private  party  must  sustain  special  and  irreparable  injury 
to  entitle  him  to  enjoin  obstruction  of  street 605 

when  street  railway  company  cannot  enjoin  construction 
of  sub-way  by  railroad  company  acting  under  track  ele- 
vation ordinance 605 

allegations  of  bill  for  injunction  must  not  be  uncertain  with 
respect  to  the  injury 605 

when  injunction  will  not  be  granted  in  order  to  avoid  a  mul- 
tiplicity of  suits 605 

INSPECTION  OF  MINES.— See  MINES. 

INSTRUCTIONS. 

omission  from  instruction  of  an  essential  element  of  re- 
covery will  not  reverse,  if  other  instructions  include  such 
el'ement  and  require  its  presence 9 

instruction  barring  plaintiff's  recovery  if  he  "did  any  care- 
less or  negligent  act  which  materially  contributed  to  his 
injury"  is  properly  refused 10 

instruction  that  jury  may  consider  interest  of  specified  wit- 
ness is  properly  refused  where  there  were  other  inter- 
ested witnesses  who  testified 116 

when  refusal  of  instruction  concerning  effect  of  interest  of 
witness  upon  his  credibility  cannot  be  complained  of 116 

when  assumption  of  question  of  fact  will  not  reverse 116 

when  erroneous  modification  is  not  prejudicial 158 

when  giving  of  instruction  ignoring  matters  of  defense  is 
not  ground  for  reversal ?. 206 

giving  instruction  which  could  not  enlighten  the  jury  is  not 
reversible  error,  if  it  is  of  such  a  character  as  could  not 
have  affected  the  verdict 243 

jury  are  presumed  to  consider  the  instructions  as  a  whole 
and  to  notice  the  qualification  one  makes  on  another. . . .  243 
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INSTRUCTIONS— Co7i<i?iu€(!.  PAQE- 

variance  or  insufficiency  of  proof  is  not  ground  for  an  in- 
struction to  jury  to  disreg-ard  certain  counts  under  sec- 
tion 50  of  Practice  act 340 

peremptory  instruction  to  find  for  defendant  must  be  re- 
fused if  there  is  sufficient  evidence  to  go  to  the  jury  and 
support  a  verdict  when  rendered 340 

instruction  impliedly  suggesting  that  testimony  of  certain 
witnesses  on  testator's  sanity  is  entitled  to  greater  weight 
than  that  of  subscribing  witnesses  is  erroneous 400 

instruction  that  will  is  invalid  if  made  under  influence  of 
partial  insanity  is  misleading,  where  there  is  no  evidence 
upon  which  it  can  be  based 401 

instruction  in  will  contest,  concerning  reasonableness  of 
testator's  disposition  of  property,  construed  as  erroneous.  401 

instructions  for  People  in  murder  trial  may  be  framed  on 
theory  that  the  killing  was  murder,  if  consistent  with  the 
evidence  and  question  of  manslaughter  is  fully  presented.  544 

instruction  that  accused  must  "satisfactorily"  rebut  Peo- 
ple's case  is  ground  for  reversal 544 

INSURANCE.— See  BENEFIT  SOCIETIES. 

attempting  to  board  a  moving  car  just  after  the  train  has 
started  is  not,  as  a  matter  of  law,  "voluntary  exposure  to 
unnecessary  danger" Ill 

whether  attempt  to  board  moving  train  was  obviously  dan- 
gerous is  a  question  for  the  jury,  in  a  suit  to  recover  on 
the  deceased's  accident  policy Ill 

necessary  danger  includes  more  than  inevitable  or  unavoid- 
able danger Ill 

a  binding  contract  of  insurance  is  not  effected  if  there  is 
neither  delivery  of  the  policy,  payment  or  tender  of  the 
premium,  or  promise  to  pay  the  same 158 

courts  lean  to  that  construction  of  an  insurance  policy 
which  will  afford  the  insured  indemnity 575 

when  a  fire  policy  will  embrace  fixtures  in  building  though 
some  of  them  are  covered  by  other  insurance 575 

the  amount  of  damages  awarded  on  a  fire  policy  is  not  re- 
viewable in  Supreme  Court,  when  presented  as  a  question 
of  fact  on  appeal  from  Appellate  Court 575 

interk(^t. 

an  averment  that  note  bore  interest  at  "six  per  cent  per 
annum"  is  not  at  variance  with  proof  of  a  note  bearing 
"interest  at  six  per" 411 

proof  that  note  bore  "interest  at  six  per"  warrants  finding 
by  jury  that  interest  was  six  per  cent  per  annum 411 
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INTERPLEADER.                                                                              PAGE, 
interpleading-  claimant  of  attached  property  may  prove  his 
own  acts  of  ownership  tending  to  show  a  change  in  char- 
.  acter  of  his  previous  possession  as  agent 120 

JUDGMENTS  AND  DECREES. 

an  order  to  give  bond  for  costs,  for  failure  to  comply  with 
which  the  suit  is  dismissed,  is  a  final  order,  from  which 

.  an  appeal  may  be  taken 331 

•  judgment  of  Appellate  Court  reversing  judgment  and  re- 
manding cause  for  further  proceedings  is  not  a  final  judg- 
ment, from  which  an  appeal  will  lie 392 

when  judgment  against  one  partner  on  joint  note  does  not 
release  the  other,  under  section  11  of  the  Practice  act. .  625 

JUDICIAL  SALES. 

execution  sale,  under  section  39  of  Judgment  act,  of  land 
of  decedent  is  invalid,  where  notice  to  resident  heir  is 

left  with  a  member  of  the  family 170 

plaintiff  in  ejectment  who  relies  for  title  on  a  sale  under 
section  39  of  Judgment  act,  must  shcrw  that  notice  was 
served  as  required  by  statute 170 

JURISDICTION. 

affidavit  of  service  does  not  confer  jurisdiction  when  sworn 
to  before  foreign  notary,  whose  authority  to  administer 
oaths  is  not  made  to  appear 129 

recital  in  partition  decree  that  notice  of  suit  was  published 
for  thirty  days  does  not  establish  jurisdiction,  under  sec- 
tions 12  and  13  of  the  Chancery  act 129 

parties  who  appear,  plead  and  submit  to  the  jurisdiction  of 
the  court  over  their  persons  cannot  thereafter  question  it.  351 

objection  of  want  of  jurisdiction  in  assessment  case  because 
of  absence  of  improvement  petition  is  not  waived  by  filing 
of  other  objections  to  confirmation 416 

objection  of  want  of  jurisdiction  over  the  subject  matter 
may  be  made  at  any  time,  by  motion  to  dismiss  as  well  as 
by  plea 416 

when  statement  in  an  affidavit  for  attachment  of  non-resi- 
dence of  defendant  corporation  is  sufficient 582 

when  misstatement  in  attachment  notice  of  time  for  ap- 
pearing in  court  is  not  fatal  to  jurisdiction 582 

that  attachment  bond  was  signed  by  one  partner,  only,  as 
principal,  does  not  go  to  the  jurisdiction  of  the  court  over 
the  attachment  proceeding 582 

JURY.— See  LAW  AND  FACT. 
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LANDLORD  AND  TENANT.— See  LEASES. 

LAW  AND  FACT.  PAGE. 

question  whether  plaintiff  was  guilty  of  contributory  neg- 
ligence is  for  the  jury,  if  the  minds  of  fair  men  would  dif- 
fer in  their  conclusions  on  that  point 9 

mixed  questions  of  law  and  fact  in  suits  at  law  are  settled 
by  the  judgment  of  the  Appellate  Court ? 31 

attempting  to  board  moving  car  just  after  train  has  started 
is  not,  as  a  matter  of  law,  "voluntary  exposure  to  unnec- 
essary danger" Ill 

whether  attempt  to  board  moving  train  was  obviously  dan- 
gerous is  a  question  for  the  jury  in  a  suit  on  deceased^s 
accident  policy Ill 

whether  one  prosecuted  for  violating  a  license  ordinance  is 
an  "itinerant  merchant"  or  a  "transient  vendor  of  mer- 
chandise" is  a  question  settled  in  Appellate  Court 151 

whether  a  deceased  member  of  a  benefit  society  was  in  good 
standing  is  a  question  of  fact  settled  by  the  judgment  of 
the  Appellate  Court 206 

master's  approved  finding  of  fact  will  stand,  on  appeal,  un- 
less clearly  incorrect 350 

one  cannot  complain,  on  appeal,  of  a  finding  of  fact  which 
has  no  bearing  on  the  issue 350 

when  findings  of  fact  that  certain  defendants  were  non- 
residents and  insolvent  cannot  be  complained  of 351 

LEASES. 

a  lease  of  premises  for  "saloon"  purposes  is  not  ultra  vires  a 
corporation  organized  to  manufacture  and  sell  soda  water.  622 

when  lease  for  "saloon"  purposes  by  corporation  is  not  void, 
so  as  to  excuse  payment  of  rent,  though  corporation  sells    • 
liquor  in  excess  of  its  charter  power 622 

LEGISLATURE. 

legislature  has  the  power  to  enact  curative  laws,  such  as  it 
might  originally  have  authorized 214 

LEVY. 

interest  of  child  under  a  will  is  not  subject  to  levy  and  sale 
as  real  estate,  where,  by  the  terms  of  the  will,  there  is 
an  equitable  conversion  into  money 182 

a  warehouseman  has  no  property  in  stored  grain  which  is 
subject  to  levy  and  sale 564 

owner  of  goods  may,  after  demand,  maintain  trover  against 
an  officer  for  conversion  of  goods  levied  upon  and  sold 
under  execution  against  third  person 564 
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LICENSE.                                                                                                PAGE, 
when  parol  license  to  construct  drain  is  irrevocable 372 

LIENS.— See  MORTGAGES. 

LIMITATIONS. 

proof  of  payment  of  taxes  under  color  of  title  must  be  clear 
and  convincing",  as  it  defeats  the  paramount  title 382 

payment  of  taxes  on  vacant  land,  under  section  7  of  Limi- 
tation act,  must  be  followed  by  possession  after  the  full 
period  of  payment 382 

possession,  after  payment  of  taxes  on  vacant  property  un- 
der section  7  of  Limitation  act,  must  be  taken  by  one  who 
holds  the  color  of  title 382 

what  not  such  possession  of  land  as  is  necessary  to  com-  • 
plete  the  bar  of  section  7  of  Limitation  act 383 

title  to  accretions  may  be  acquired  by  adverse  possession 
of  the  adjoining  land,  und^r  the  Statute  of  Limitations. .  426 

possession  of  part  of  tract  under  color  of  title  is  possession 
of  the  entire  tract  described  in  the  color  relied  upon 426 

possession  of  a  dwelling  house  and  land  by  a  widow  under 
her  statutory  right  is  not  adverse  to  the  heirs 629 

LOAN  ASSOCIATIONS. 

a  loan  association  cannot  trade  in  real  estate  except  as  au- 
thorized by  statute,  in  case  of  buying  in  property  in  which 
it  has  an  interest 35 

a  contract  by  a  loan  association  to  purchase  real  estate  in 
which  it  has  no  interest  is  not  enforceable 35 

deficiency  decree  cannot  be  rendered  against  loan  associa- 
tion on  foreclosure  of  mortgage  assumed  in  purchasing 
property  in  which  it  had  no  interest 35 

MANDAMUS. 

mandamus  will  lie  to  enforce  payment  of  a  claim  by  a  sani- 
tary district  only  when  the  claim  is  ascertained  to  be  due.  334 

mandamibs  will  not  lie  to  compel  payment  by  a  sanitary  dis- 
trict of  a  claim  ordered  paid  by  the  board  upon  execution 
of  receipt  in  full,  where  such  condition  is  not  performed.  334 

mandamv^  should  not  be  resorted  to  to  compel  a  master  in  . 
chancery  to  execute  a  deed  to  purchaser  on  foreclosure.  421 

MARRIAGE. 

when  evidence  in  suit  for  divorce  is  insufficient  to  establish 
the  fact  of  marriage 347 

MARSHALING  OF  SECURITIES. 

when  payee  of  dishonored  check  is  entitled  to  relief  under 
bill  to  marshal  securities 279 
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MASTER  AND  SERVANT.  PAGE. 

statute  requiring  mine  owners  to  keep  props  and  timbers 
on  hand  does  not  supersede  common  law  obligations  of 
mine  owners  toward  their  servants 10 

when  questions  of  assumed  risk  and  contributory  negligence 
bj  injured  servant  are  for  the  jury 366 

when  servant  is  not,  as  a  matter  of  law,  chargeable  with 
contributory  negligence 386 

liability  of  mine  owners  for  violation  of  statute  to  protect 
.  miners,  passed  in  obedience  to  constitution,  does  not  de- 
pend on  absence  of  contributory  negligence  by  miner. . .  495 

servant  may  presume  that  master's  statements  as  to  the 
safety  of  his  place  of  work  are  true,  in  absence  of  any- 
thing to  put  him  on  inquiry ' 549 

it  is  the  master's  duty  to  impart  his  knowledge  of  special 
danger  to  his  servant 549 

MASTERS  IN  CHANCERY. 

mandamus  should  not  be  resorted  to  to  compel  a  master  to 
execute  a  deed  to  the  holder  of  a  certificate  of  purchase.  421 

MENTAL  CAPACITY.— See  WILLS. 

MERGER. 

when  judgment  against  one  partner  on  joint  note  does  not 
merge  the  joint  demand  so  as  to  release  the  other 625 

MINES. 

statute  requiring  mine  owners  to  keep  props  and  timbers 
on  hand  does  not  supersede  common  law  obligations  of 
mine  owners  toward  their  servants 10 

mine  inspection  fees  are  not  taxes,  but  are  imposed  as  com- 
pensation for  presumably  beneficial  services 270 

provision  of  section  11  of  the  act  on  mines,  requiring  mine 
owners  to  pay  inspection  fees,  is  a  valid  exercise  of  police 
power,  and  is  constitutional 270 

section  29  of  article  4  of  constitution,  requiring  legislation 
to  protect  miners,  does  not  deprive  legislature  of  right 
to  impose  inspection  fees 270 

failure  of  Mine  Inspection  act  to  limit  number  of  inspec- 
tions per  year  does  not  authorize  such  frequent  inspec- 
tions as  amount  to  a  "taking  of  property" 271 

liability  of  mine  owner  for  violation  of  statute  to  protect 
miners,  passed  in  obedience  to  constitution,  does  not  de- 
pend on  absence  of  contributory  negligence  by  miner... .  495 

MINORS. 

minor  children  living  with  divorced  wife,  who  has  forfeited 
her  rights,  are  entitled  to  share  in  the  homestead  estate.  260 
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MODERN  WOODMEN,— See  BENEFIT  SOCIETIES. 

MORTGAGES.'  page. 

deficiency  decree  cannot  be  rendered  against  loan  associa- 
tion on  foreclosure  of  mortgage  assumed  in  purchasing 
property  in  which  it  had  no  interest .• 35 

partition  of  mortgaged  property  lying  in  two  counties — 
effect  of  release,  as  to  mortgagor's  undivided  interest, 
upon  lien  created  by  the  decree 64 

public  dedication  by  mortgagor,  without  consent  of  mort- 
gagee, fails  if  latter  acquires  title  on  foreclosure 396 

a  junior  judgment  creditor  cannot  be  deprived  of  his  statu- 
tory right  to  redeem  by  being  joined  as  a  party  on  fore- 
closure against  the  debtor 421 

a  judgment  creditor  may  redeem  within  fifteen  months, 
although  he  obtained  a  deed  from  the  mortgagors  after 
expiration  of  twelve  months 421 

when  a  second  mortgagee  is  entitled  to  a  continuation  of 
the  receivership  under  a  sale  on  foreclosure  of  the  first 
mortgage 440 

chattel  mortgage  not  void,  under  act  of  1895,  for  failure  of 
note  to  state  that  it  is  secured  by  chattel  mortgage,  un- 
less the  note  has  been  assigned 448 

the  right  of  a  mortgagee  to  take  possession  under  the  in- 
security clause  is  not  arbitrary,  but  must  be  based  upon 
grounds  amounting  to  probable  cause 449 

in  replevin  against  mortgagee,  the  latter  may  show,  in  de- 
fense, that  probable  cause  existed  for  believing  the  debt 
Insecure  before  he  took  the  chattels 449 

a  stipulated  solicitor's  fee  may  be  allowed  on  foreclosure, 
in  absence  of  evidence  of  unreasonableness 456 

when  receiver  of  rents  and  profits  during  foreclosure  should 
be  discharged 654 

under  what  facts  a  mortgagor  is  not  entitled  to  have  re- 
ceivership for  rents  and  profits  co.ntinued,  as  against  the 
holder  of  equity  of  redemption 554 

receivership  for  rents  and  profits  should  not  be  continued 
to  enable  receiver  to  pay  taxes  not  legally  due  until  after 
expiration  of  period  of  redemption 554 

discharge  of  receiver  without  directing  payment  of  costs 
of  receivership  is  not  error,  if  there  is  nothing  in  the  rec- 
ord to  show  such  costs  were  not  paid ...  555 

when  evidence  of  gift  of  land  by  mortgagor  is  competent 
against  him  in  proceeding  to  foreclose  mortgage  subse- 
quently given  by  him  on  the  land 570 

when  mortgage  is  subject  to  the  title  of  the  occupant  of 
the  premises 070 
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MUNICIPAL  CORPORATIONS.— See  SPECIAL  ASSESSMENTa 

when  assumption,  by  instruction,  that  city  had  notice  of 
defect  in  sidewalk  will  not  reverse 116 

city's  negligent  act  may  be  the  proximate  cause,  though 
particular  injury  and  manner  it  occurred  might  not  have 
reasonably  been  expected  to  flow  therefrom 117 

city  not  liable  for  costs  in  suit  to  enforce  ordinance 151 

ordinance  imposing  license  fee  on  an  ''itinerant  merchant 
or  transient  vendor  of  merchandise"  construed 151 

whether  one  prosecuted  for  violating  a  license  ordinance 
is  an  "itinerant  merchant  or  a  transient  vendor  of  mer- 
chandise" is  a  question  settled  in  the  Appellate  Court. . .  151 

city  cannot  sue  in  its  own  name  on  a  contract  to  locate 
head  office  of  corporation  in  the  city  in  consideration  of 
donations  by  its  citizens 215 

city  holds  public  streets  exclusively  for  public  use 289 

city  may  establish  public  hack  stands  in  street  in  front  of 
railroad  depots 289 

use  of  street  with  consent  of  municipal  authorities  cannot 
be  enjoined  by  abutting  owner 289 

annexation  proceeding  begun  after  the  filing  of  a  petition 
for  an  election  for  village  organization  is  illegal 315 

mayor  pro  tern  cannot  appoint  city  marshal  if  mayor  is  in 
city  and  not  disabled  from  acting  as  mayor  generally. . . .  460 

MURDER— See  CRIMINAL  LAW. 

MUTUAL  INSURANCE.— See  BENEFIT  SOCIETIES. 

NEGLIGENCE. 

question  whether  plaintiff  was  guilty  of  contributory  neg- 
ligence is  for  the  jury,  if  the  minds  of  fair  men  would 
differ  in  their  conclusions  on  that  point 9 

instruction  barring  plaintiff's  recovery  if  he  "did  any  care- 
less or  negligent  act  which  materially  contributed  to  his 
injury"  is  properly  refused 10 

statute  requiring  mine  owners  to  keep  props  and  timbers 
on  hand  does  not  supersede  common  law  obligations  of  the 
mine  owners  toward  their  servants 10 

negligent  act  may  be  proximate  cause,  though  particular 
injury  and  manner  it  occurred  might  not  have  reasonably 
been  expected  to  flow  therefrom  117 

evidence  that  crossing  where  injury  occurred  was  in  a  popu- 
lous part  of  city  is  competent  in  suit  for  negligence 323 

height  to  which  plaintiff's  intestate  was  thrown  by  train  is 
competent,  as  bearing  upon  question  of  rate  of  speed  at 
which  the  train  was  running 323 
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testimony  that  the  train  was  running  "fast"  is  competent, 
thoug^h  witness  cannot  state  speed  in  miles  per  hour 323 

when  count  in  action  for  neglig^ence  is  not  so  faulty  as  to 
warrant  an  instruction  to  jury  to  disregard  it,  under  sec- 
tion 50  of  Practice  act 340 

when  questions  of  assumed  risk  and  contributory  negligence 
by  injured  servant  are  for  the  jury 366 

facts  under  which  servant  is  not,  as  a  matter  of  law,  charge- 
able with  contributory  negligence 366 

liability  of  mine  owner  for  violation  of  statute  to  protect 
miners,  passed  in  obedience  to  constitution,  does  not  de- 
pend on  absence  of  contributory  negligence  by  miner —  495 

averment  of  due  care  by  plaintiff  is  surplusage,  where  dec- 
laration charges  jvillful  violation  of  statutory  duties 495 

servant  may  presume  that  master's  statements  as  to  the 
safety  of  his  place  of  work  are  true,  in  absence  of  any- 
thing to  put  him  on  inquiry 549 

it  is  the  master's  duty  to  impart  his  knowledge  of  special 
danger  to  his  servant 549 

NOTARIES  PUBLia 

the  power  to  administer  oaths  is  not  incidental  to  the  office 
of  notary  public,  but  depends  upon  statutory  enactment.  129 

certificate  under  seal  by  a  foreign  notary  is  not  prima  facte 
evidence  of  authority  to  administer  oaths,  unless  fact  of 
such  authority  is  recited  therein 12i9 

affidavit  of  service  does  not  confer  jurisdiction  if  sworn  to 
before  a  foreign  notary,  whose  authority  to  administer 
oaths  is  not  made  to  appear 129 

NOTICE. 

one  dealing  with  a  corporation  of  limited  powers  is  charge- 
able with  notice  of  such  limitation 35 

notice  of  contract  to  convey  land,  which  is  void  under  the 
Statute  of  Frauds,  does  not  affect  subsequent  purchaser 
•from  the  proposed  vendor 465 

when  mortgage  is  subject  to  title  of  occupant  of  premises.  570 

when  notice  of  publication  in  attachment  is  sufficient  to 
confer  jurisdiction 583 

the  mere  copy  of  a  contract  is  not  entitled  to  record,  as  it 
has  no  legal  force  and  is  not  an  instrument  of  which  the 
law  takes  notice 633 

the  record  of  an  unsigned  copy  of  a  contract  is  not  con-   . 
structive  notice 633 

what  not  such  possession  of  premises  as  constitutes  notice 
of  possessor's  equities 633 

when  notice  to  agent  cannot  be  imputed  to  his  principal. .  633 
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the  power  to  administer  oaths  is  not  incidental  to  the  ofDce 
of  notary  public,  but  the  same  depends  entirely  upon       ' 
statutory  enactment 129 

certificate  of  foreign  notary,  under  seal,  is  not  prima /acie 
evidence  of  his  authority  to  administer  oaths,  unless  fact 
of  such  authority  is  recited  therein  129 

OPTIONS.— See  GAMING. 

ORDINANCES.-~See  SPECIAL  ASSESSMENTS. 

recital  in  assessment  ordinance  that  improvement  petition 
was  presented  to  municipal  authorities  is  prima  facie  evi- 
dence of  such  jurisdictional  fact 136 

when  original  ordinance  for  assessment  is  sufficient  basis 
for  a  second  assessment  proceeding  after  first  assessment 
has  been  annulled 136 

assessment  ordinance  need  not  refer  to  prayer  of  improve- 
ment petition  as  to  manner  in  which -the  improvement  is 
to  be  paid  for 136 

ordinance  requiring  license  by  an  "itinerant  merchant  or 
transient  vendor  of  merchandise"  construed 151 

PARKS. 

park  commissioners  may  enjoin  erection  of  piers  by  indi- 
viduals upon  submerged  lands  of  Lake  Michigan  off  the 
shore  of  Lincoln  park,  in  Chicago 338 

PARTIES. 

when  court,  on  motion  in  arrest,  may  permit  plaintiff  to 
amend  declaration  by  adding  as  defendants  names  of  new 
parties  who  appeared  and  defended  suit 154 

heirs  to  whom  a  legal  title  held  by  their  ancestor  in  trust 
has  descended  are  necessary  parties  to  a  proceeding  to 
divest  them  of  such  title 248 

PARTITION. 

partition  of  mortgaged  property  lying  in  two  counties- 
effect  of  release,  as  to  mortgagor's  undivided  interest, 
upon  lien  created  by  the  decree 64 

recital  in  partition  decree  that  notice  of  suit  was  published 
for  thirty  days  does  not  establish  jurisdiction,  under  sec- 
tions 12  and  13  of  Chancery  act 129 

PARTNERSHIP. 

when  judg-ment  against  one  partner  on  joint  note  does  not 
release  the  other,  under  section  11  of  the  Practice  act.. .  625 
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right  of  strang^er,  under  section  132  of  the  Criminal  Code, 
to- sue  for  treble  sum  lost  in  gaming  if  loser  does  not  sue, 
extends  to  gambling  in  grain  options * . .  199 

severity  of  penalty  imposed  by  statute  against  gambling 
furnishes  no  reason  against  its  enforcement 199 

the  word  "penalty,"  used  in  a  contract,  prima  fade  excludes 
the  idea  of  stipulated  damages,  but  is  not  conclusive  —  583 

a  sum  named  in  a  contract  as  damages  for  its  breach  is  a 
penalty,  if  the  contract  is  indefinite  and  uncertain 583 

a  sum  agreed  to  be  paid  in  case  of  failure  to  promptly  de- 
liver articles  is  a  penalty,  if  it  greatly  exceeds  the  actual 
damages  resulting  from  the  delay 583 

PLATS. 

under  the  Revised  Statutes  of  1845  an  attempted  dedication 
was  ineffectual  where  each  owner  did  not  personally  ac- 
knowledge the  plat 396 

PLEADING. 

failure  of  declaration  by  injured  servant  to  allege  reliance 
upon  master's  promise  to  repair  is  cured,  after  verdict, 
by  pleading  over 9 

matters  in  confession  and  avoidance  of  a  special  defense 
set  up  by  plea  should  be  made  by  replication,  and  not  by 
amendment  of  the  declaration  132 

under  what  facts  a  plea  in  qtu)  warranto  against  drainage 
commissioners  is  cured  by«verdict 177 

if  bill  for  injunction  alone  is  without  equity,  court  may, 
on  denying  motion  for  injunction,  dismiss  the  bill  without 
permitting  defendant  to  answer 186 

when  averments  of  bill  to  enjoin  construction  of  sidewalk 
show  that  the  improvement  provided  for  in  the  ordinance 
is  not  unreasonable. —  186 

a  general  demurrer  which  falls  to  point  out  any  defects  in 
the  bill  is  properly  overruled  if  the  bill  has  equity 195 

it  is  not  sufficient  to  charge  fraud  generally  with  reference 
to  a  transaction,  but  complainant  must  allege  the  spe- 
cific acts  relied  upon 195 

when  allegation  of  fraud  in  bill  to  remove  cloud  is  sufficient 
to  warrant  relief 195 

heirs  to  whom  a  legal  title  held  by  their  ancestor  in  trust 
has  descended  are  necessary  parties  to  a  proceeding  to 
divest  them  of  such  title 248 

an  allegation  that  the  grantors  in  a  trust  deed  did  not  com- 
prehend the  effect  of  their  deed  must  be  accompanied  by 
an  allegation  of  accident  or  mistake 249 
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variance  or  insuflaciency  of  proof  is  not  ground  for  instruc- 
tion to  jury  to  disregard  certain  counts  as  faulty,  under 
section  50  of  Practice  act  . .  340 

when  count  in  action  for  negligence  is  not  so  faulty  as  to 
be  disregarded  under  section  50  of  Practice  act 340 

general  demurrer  to  declaration  containing  common  and 
special  counts  should  be  overruled  if  former  are  good. . . .  392 

an  indictment  for  assault  with  intent  to  murder  is  insuffi- 
cient which  fails  to  allege  the  assault  was  felonious 408 

an  averment  that  note  bore  interest  at  "six  per  cent  per 
annum"  is  not  at  variance  with  proof  of  a  note  bearing 
"interest  at  six  per" 411 

when  amendment  to  be  inserted  in  each  count  of  declara- 
tion sufficiently  indicates  the  part  to  be  amended 411 

the  answer  is  to  be  taken  as  true  when  case  is  submitted 
for  hearing  on  bill  and  answer 440 

when  Statute  of  Frauds  is  sufficiently  pleaded. 465 

when  an  indictment  sufficiently  charges  attempt  to  obtain 
money  by  use  of  the  confidence  game 477 

averment  of  due  care  by  the  plaintiff  is  surplusage  where 
declaration  charges  willful  violation  of  statutory  duties.  495 

allegations  of  bill  for  injunction  must  not  be  uncertain  with 
respect  to  the  injury 605 

a  general  demurrer  reaches  all  defects  in  a  plea  in  abate- 
ment, whether  in  substance  or  form 625 

a  plea  in  abatement  which  merely  recites  the  averments  of 
count  without  anything  dehors  the  record  is  demurrable..  625 

where  a  plea  in  abatement  and  replication  are  both  bad,  a 
demurrer  to  the  replication  should  be  carried  back  to  the 
plea,  but  no  further 625 

POSSESSION.  ' 

proof  of  possession  under  claim  of  ownership  is  prima  facie 
evidence  of  ownership  in  the  claimant 149 

proof  of  the  execution  of  a  deed  without  proof  of  possession 
does  not  prove  title 149 

proof  that  grantee's  grantors  were  in  possession  claiming 
ownership  when  they  conveyed  raises  a  presumption  of 
title  in  him 154 

when  presumption  of  ownership  from  possession  of  personal 
property  cannot  prevail 210 

payment  of  taxes  on  vacant  land,  under  section  7  of  Limi- 
tation act,  must  be  followed  by  possession  after  the  full 
period  of  payment 382 

what  is  not  such  possession  of  land  as  is  necessary  to  com- 
plete the  bar  of  section  7  of  Limitation  act 383 


Digitized  by 


Google 


181 DL]  INDEX,  663 

POSSESSION.— Con«nw€(!.  page. 

possessioD,  after  paymeDt  of  taxes  on  vacant  land  under 

section,?  of  the  Limitation  act,  must  be  taken  by  one  who 

holds  the  color  of  title 382 

possession  of  part  of  tract  under  color  of  title  is  possession 

of  the  entire  tract  described  in  the  color  relied  ui>on. . . .  426 
possession  of  a  dwelling'  house  and  land  by  a  widow  under 

her  statutory  right  is  not  adverse  to  the  heirs 629 

what  not  such  possession  of  premises  as  constitutes  notice 

of  the  possessor's  equities 633 

POWER  OP  ATTORNEY. 

existence  of  valid  power  of  attorney  will  be  presumed  in 
favor  of  an  "ancient  deed"  which  purports  to  have  been 
executed  by  an  attorney  in  fact 529 

PRACTICE.— See  APPEALS  AND  ERRORS. 

under  rule  15  of  Supreme  Court,  alleged  errors  or  grounds 
for  reversal  cannot  be  first  urged  in  reply  brief 31 

mixed  questions  of  law  and  fact,  in  suits  at  law,  are  settled 
by  the  judgment  of  the  Appellate  Court 31 

filing  authenticated  copy  of  judgment  or  decree  appealed 
from  does  not  satisfy  requirement  that  authenticated 
copy  of  record  shall  be  filed  before  second  day  of  term. . .  162 

court  cannot  permit  complete  record  to  be  filed  after  sec- 
ond day  of  term,  unless  what  purports  to  be  a  transcript 
of  the  record  has  been  previously  filed 162 

a  bill  of  exceptions  cannot  be  taken  to  review  a  judgment 
of  the  Appellate  Court  made  in  the  exercise  of  its  juris- 
diction as  a  court  of  error 162 

appeal  is  properly  dismissed  if  transcript  of  record,  or  what 
purports  to  be  a  transcript,  is  not  filed  in  time 162 

if  bill  for  injunction  alone  is  without  equity,  court  may,  on 
denying  motion  for  injunction,  dismiss  bill  without  per- 
mitting defendant  to  answer 186 

decree  granting  afiftrmative  relief  must  be  justified  by  the 
evidence  preserved  or  by  recitals  of  fact  in  the  decree.. .  249 

an  order  to  give  bond  for  costs,  for  failure  to  comply  with 
which  the  suit  is  dismissed,  is  a  final  order,  from  which 
an  appeal  may  be  taken 331 

refusal  to  permit  complainant  to  prosecute  as  a  poor  per- 
son is  not  error,  where  affidavit  states  that  complainant 
has  no  property  exempt  and  is  unable  to  give  security. . .  331 

a  bill  of  exceptions  is  not  incomplete  because  objects  ex- 
hibited to  the  jury  cannot  be  incorporated  therein 358 

a  recital  in  the  record  of  the  Appellate  Court  cannot  be 
contradicted  by  resort  to  its  opinion 358 
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judgment  of  the  Appellate  Court  reversing  judgment  and 
remanding-  thecause  for  further  proceedings  is  not  a  final 
judgement,  from  which  an  appeal  will  lie 392 

general  demurrer  to  a  declaration  containing  common  and 
special  counts  should  be  overruled  if  the  common  counts 
are  good 392 

objection  of  want  of  jurisdiction  over  subject  matter  of  an 
assessment  may  be  made  at  any  time,  by  a  motion  to  dis- 
miss as  well  as  by  plea 416 

answer  is  to  be  taken  as  true  when  a  cause  is  submitted  for 
hearing  on  the  bill  and  answer 440 

objection  that  record  is  not  complete  is  without  force  where 
it  does  not  indicate  that  a  reference  to  alleged  missing 
portions  is  necessary : 440 

appeal  lies  to  Appellate  Court  where  only  the  construction 
of  a  statute,  and  not  its  validity,  is  involved 512 

PRESUMPTIONS. 

proof  that  grantee's  grantors  were  in  possession  claiming 
ownership  when  they  conveyed  raises  a  presumption  of 
title  in  him 154 

when  presumption  of  ownership  from  possession  of  personal 
property  cannot  prevail 210 

jury  are  presumed  to  consider  instructions  as  a  whole,  and 
to  notice  the  qualification  one  makes  upon  another 243 

it  is  presumed  that  a  circuit  court  of  a  foreign  State  is  a 
court  of  record 267 

in  absence  of  evidence  to  contrary  it  will  be  presumed,  on 
appeal,  that  coroner  required  testimony  to  be  written 
out  and  signed,  as  provided  by  law .  323 

existence  of  valid  power  of  attorney  will  be  presumed  in 
favor  of  an  "ancient  deed"  purporting  to  have  been  exe- 
cuted by  an  attorney  in  fact 529 

PRINCIPAL  AND  AGENT. 

when  notice  to  agent  cannot  be  imputed  to  his  principal. .  633  • 

PROCESS. 

atfldavit  of  service  does  not  confer  jurisdiction  when  sworn 
to  before  foreign  notary,  whose  authority  to  administer 
oaths  is  not  made  to  appear 129 

recital  in  partition  decree  that  notice  of  suit  was  published 
for  thirty  days  does  not  establish  jurisdiction,  under  sec- 
tions 12  and  13  of  Chancery  act ' 129 

written  notice  to  heir,  of  a  sale  of  decedent's  land,  under 
section  39  of  Judgment  act,  cannot  be  served  on  resident 
heir  by  leaving  copy  with  member  of  family 170 
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^     a  proposition  asked  to  be  held  as  the  law  of  the  case  is 

properly  refused  when  it  ignores  part  of  the  evidence. . .  173 
a  proposition  of  law  not  applicable  to  the  facts  as  found 

by  the  court  is  properly  refused '.   173 

a  party  cannot  complain,  on  appeal,  of  a  correct  modifica- 
tion of  his  proposition  of  law,  which  proposition  might 
have  been  refused : 676 

PROXIMATE  CAUSE.  ^ 

negligent  act  may  be  proximate  cause  thoufafh  particular 
injury  and  manner  it  occurred  might  not  have  reasonably 
been  expected  to  flow  therefrom 117 

PUBLICATION. 

recital  in  partition  decree  that  notice  of  suit  was  published 
for  thirty  days  does  not  establish  jurisdiction,  under  sec- 
tions 12  and  13  of  Chancery  act 129 

PUBLIC  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

recital  in  ordinance  that  improvement  petition  was  pre- 
sented to  municipal  authorities  is  prima  facie  evidence  of 
such  jurisdictional  fact 136 

recital  in  an  ordinance  that  Improvement  petition  was  pre- 
sented to  municipal  authorities  is  sufficient,  though  con- 
tents of  such  petition  are  not  stated 136 

when  original  ordinance  for  assessment  is  sufllcient  basis 
for  new  assessment  proceeding  after  first  assessment  has 
been  annulled 136 

improvement  ordinance  need  not  refer  to  the  prayer  of  the 
improTfement  petition  as  to  the  manner  in  which  the  im- 
provement is  to  be  paid  for 136 

the  improvement  of  two  parallel  strips  of  boulevard  con- 
nected by  cross-streets  is  not  a  double  improvement 136 

agreement  that  property  shall  be  assessed  a  certain  sum, 
only,  on  account  of  building  restrictions,  is  not  binding 
after  owner  obtains  decree  removing  restrictions 136 

equity  will  not  relieve  against  a  special  tax  ordinance  on 
the  ground  it  is  unreasonable  or  unjust,  as  there  is  an  ade- 
quate remedy  at  law 186 

a  paving  ordinance  is  invalid  which  fails  to  indicate  the 

^  height  of  the  curb 242 

assessment  ordinance  passed  without  the  property  owners' 
petition  required  by  the  act  of  1897  is  void 416 

objection  of  want  of  jurisdiction  because  of  absence  of  im- 
provement petition  is  not  waived  by  filing  of  other  objec- 
tions to  the  confirmation 416 
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under  what  facts  a  defective  plea  in  qm  warrarUo  against 
drainage  commissioners  is  cured  by  verdict 177 

in  qiu)  warranto  to  test  title  of  respondent  to  office  it  is  im- 
material whether  any  other  person  has  title  to  the  office.  460 

RAILROADS.— See  STREET  RAILWAYS. 

city  may  establish  public  hack  stands  in  street  in  front  of 

railroad  depots 289 

.  ^  railroad  company  is  powerless  to  grant  exclusive  hack 
privileges  in  street  beyond  the  limits  of  its  own  property.  289 

evidence  that  crossing  where  an  injury  occurred  was  in  a 
populous  part  of  city  is  competent  in  suit  for  damages. .  323 

testimony  that  train  was  going  "fast"  is  competent  though 
witness  cannot  state  speed  in  miles  per  hour 323 

height  to  which  plaintiff's  intestate  was  thrown  by  train  is 
competent,  as  bearing  upon  the  question  of  rate  of  speed, 
at  which  train  was  running 323 

witness  who  crossed  track  just  ahead  of  plaintiff's  intestate 
may  testify  as  to  condition  of  gates  when  he  passed 323 

in  elevating  tracks  under  city  ordinance  railroad  company 
should  construct  sub-ways  high  enough  to  permit  passage 
of  ordinary  street  cars  and  vehicles. .  .♦ 605 

when  street  railway  company  cannot  enjoin  construction 
of  sub-way  by  railroad  company  acting  under  track  ele- 
vation ordinance 605 

REAL  PROPERTY.— See  DESCENT;  WILLS. 

an  instrument  in  writing  cannot  pass  title  to  real  estate 
as  a  will  unless  signed  and  witnessed  as  provided  by  law.    49 

trust  deed-  containing  granting  words  in  presenii  is  not  ren- 
dered testamentary  because  of  reservations  respecting 
use  of  property  during  grantor's  life 50 

proof  of  possession  under  claim  of  ownership  is  prima  fack 
evidence  of  ownership  in  the  claimant 149 

proof  of  the  execution  of  a  deed  without  proof  of  posses- 
sion does  not  prove  title 149 

proof  that  grantee's  grantors  were  in  possession  claiming 
ownership  when  they  conveyed  raises  a  presumption  of 
title  in  him 154 

interest  of  child  under  a  will  is  not  subject  to  levy  and  sale 
as  real  estate,  where,  by  the  terms  of  the  will,  there  is 
an  equitable  conversion  into  money 182 

a  trustee's  interest  in  real  estate  is  commensurate  with  his 
powers  thereover 248 

the  legal  title  held  by  a  trustee  descends  to  his  heirs  subject 
to  the  trust,  and  does  not  remain  in  abeyance  nor  vest  in 
a  court  of  equity 248 
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REAL  PROPERTY.— Cowanwed.  PAGE. 

a  trust  is  not  passive  if  the  trustee  is  required  to  convey 
title  upon  the  happening^  of  a  contingency 248 

a  voluntary  trust  created  for  the  settlor's  benefit  may  be 
enforced  without  further  consideration 248 

a  devise  of  lands  to  "the  school"  of  a  certain  town,  to  be 
held  in  trust,  does  not  vest  title  in  township  trustees,  un- 
der the  act  of  1841  then  in  force 255 

minor  children  living"  with  divorced  wife,  who  has  forfeited 
her  rights,  are  entitled  to  share  in  the  homestead  estate.  260 

in  view  of  section  8  of  the  act  on  husband  and  wife,  a  hus- 
band acquires  no  interest  in  his  wife's  land  from  the  fact 
that  he  has  performed  labor  thereon 529 

title  passes  upon  delivery  of  deed  to  grantee  though  deed 
is  returned  to  grantor,  to  be  held  for  an  outside  purpose.  570 

'^  RECEIVERS. 

when  second  mortgagee  is  entitled  to  continuation  of  re- 
ceivership under  sale  on  foreclosure  of  first  mortgage. . .  440 

when  a  receiver  for  rents  and  profits  during  foreclosure 
should  be  discharged". : 564 

under  what  facts  a  mortgagor  is  not  entitled  to  have  a  re- 
ceivership, pending  a  foreclosure,  continued,  as  against 
the  owner  of  equity  of  redemption 554 

receivership  for  rents  and  profits  should  not  be  continued 
to  enable  receiver  to  pay  taxes  not  legally  due  until  after 
expiration  of  redemption  period 554 

discharge  of  receiver  without  direction  to  pay  costs  of  the 
receivership  is  not  error,  where  there  is  nothing  in  the 
record  to  show  such  costs  were  not  paid 555 

RECORDING  LAWS. 

the  mere  copy  of  a  contract  is  not  entitled  to  record,  as  it 
has  no  legal  force  and  is  not  an  instrument  of  which  the 
law  takes  notice 633 

the  record  of  an  unsigned  copy  of  a  contract  is  not  con- 
structive notice 633 

REDEMPTION. 

a  junior  judgment  creditor  cannot  be  deprived  of  his  statu- 
tory right  to  redeem  by  being  joined  as  a  party  on  fore- 
closure against  the  debtor 421 

a  judgment  creditor  may  redeem  within  fifteen  months,  al- 
though he  obtained  a  deed  from  the  mortgagors  after  the 
expiration  of  twelve  months 421 

RELEASE.— See  MORTGAGES;  SURETIES. 
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REMAINDERS.  PAGE, 

a  remainder  may  be  limited  after  the  termination  of  a  life 
estate  given  to  first  taker,  with  power  to  convey  fee.. . .  514 

REPLEVIN. 

in  replevin  ag-ainst  a  mortgagee,  the  latter  may  show  in 
defense  that  probable  cause  existed  for  believing  the 
debt  insecure  before  he  took  possession  of  the  chattels. .  449 

RIGHTS  AND  REMEDIES.— See  ACTIONS  AND  DEFENSES. 

when  payee  of  check  is  entitled  to  share  in  fund  arising 
from  drawee's  sale  of  drawer's  collateral 279 

when  payee  of  check  is  entitled  to  relief  under  bill  to  mar- 
shal securities  279 

mandamus  should  not  be  resorted  to  to  compel  a  master  in 
chancery  to  execute  a  deed  to  the  holder.of  a  certificate 
of  purchase 421 

RIPARIAN  RIGHTS.  ^ 

title  to  accretions  may  be  acquired  by  adverse  possession 
of  adjoining  land,  upon  which  taxes  are  paid  under  claim 
and  color  of  title 426 

bar  connecting  with  an  island  is  an  accretion  to  it,  though 
the  connecting  land  is  sometimes  submerged 426 

title  of  riparian  owner  extends  to  the  center  thread  of  the 
main  channel  of  the  stream 426 

riparian  boundaries  follow  gradual  changes  in  main  chan- 
nel of  stream 426 

declarations  made  by  former  owners  disclaiming  title  to 
accretion  are  not  admissible  to  prejudice  title  of  grantee.  426 

RIVERS.— See  RIPARIAN  RIGHTS. 

SALES.— See  JUDICIAL  SALES. 

effect  of  warranty  of  quality  and  fitness  by  manufacturer.  582 
evidence  of  breach  of  warranty  is  competent  though  the 

article  has  been  received  and  used 683 

vendee  cannot  urge  as  an  objection  to  the  vendor's  title  a 

cloud  which  he  has  purposely  caused  to  be  placed  thereon 

to  embarrass  the  vendor 633 

equity  will  not  permit  a  vendee  to  take  advantage  of  his 

own  bad  faith 633 

SALOONS. 

the  word  "saloon"  may  or  may  not  mean  a  place  where  in- 
toxicating liquor  is  sold 622 

a  lease  of  premises  for  "saloon"  purposes  is  not  ultra  vires  a 
corporation  organized  to  manufacture  and  sell  soda  water  622 
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SECONDARY  EVIDENCE,— See  EVIDENCE. 

SERVICE  OF  PROCESS.— See  PROCESS. 

SOLICITORS'  FEES.                                                                       PAGE, 
a  stipulated  solicitor's  fee  may  be  allowed  on  foreclosure, 
in  absence  of  evidence  of  unreasonableness 456 

SPECIAL  ASSESSMENTS. 

a  recital  in  ordinance  that  improvement  petition  was  pre- 
sented to  municipal  authorities  is  prima  fade  evidence  of 
such  jurisdictional  fact 136 

recital  in  ordinance  that  improvement  petition  was  pre- 
sented to  municipal  authorities  is  sufficient,  though  con- 
tents of  such  petition  are  not  stated 136 

when  original  ordinance  is  sufficient  basis  for  second  special 
assessment  though  first  assessment  was  annulled 136 

ordinance  need  not  refer  to  the  prayer  of  the  improvement 
petition  as  to  how  the  improvement  is  to  be  paid  for 136 

improvement  of  two  connected  parallel  strips  of  boulevard, 
separated  by  a  parkway,  is  not  a  double  improvement. . .  136 

agreement  that  property  shall  be  assessed  a  certain  sum, 
only,  on  account  of  building  restrictions,  is  not  binding 
after  owner  obtains  decree  removing  such  restrictions. .  136 

a  paving  ordinance  is  invalid  which  fails  to  indicate  the 
height  of  the  curb 242 

assessment  ordinance  passed  without  the  property  owners' 
petition  required  by  act  of  1897  is  void 416 

objection  of  want  of  jurisdiction  in  assessment  case  because 
of  .absence  of  improvement  petition  is  not  waived  by  filing 
other  objections  to  confirmation 416 

objection  of  want  of  jurisdiction  over  subject  matter  of  as- 
sessment may  be  made  at  any  time,  by  motion  to  dismiss 
as  well  as  by  plea 416 

SPECIAL  LEGISLATION. 

any  law  attempting  to  prescribe  conditions  for  admission 
to  the  bar  must  be  general,  and  its  classification  must 
have  a  reasonable  basis  and  not  be  arbitrary 73 

proviso  to  section  1  of  act  of  1899,  on  admission  to  the  bar, 
is  unconstitutional,  being  special  legislation,  based  on  an 
arbitrary  and  unreasonable  classification 73 

SPECIFIC  PERFORMANCE. 

to  satisfy  the  Statute  of  Frauds  a  contract  to  convey  land 
must  be  in  writing,  and  not  rest  partly  in  parol 464 

part  performance,  in  order  to  take  a  contract  out  of  the 
Statute  of  Frauds,  must  have  been  under  the  contract  re- 
lied upon,  and  not  under  other  claim  of  title 464 
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SPECIFIC  PERFORMANCE.— Continue.  PAGE. 

oral  contract  to  convey  land  must  be  clearly  established 
where  the  Statute  of  Frauds  is  pleaded 464 

under  what  circumstances  verbal  contract  to  convey  land 
will  be  enforced 570 

when  evidence  of  g-if t  of  land  by  mortgagor  16  competent , 
against  him  in  proceeding  to  foreclose  mortgage  subse- 
quently given  by  him  on  the  land 570 

a  vendee  cannot  urge  as  an  objection  to  the  vendor's  title 
a  cloud  which  he  has  purposely  caused  to  be  placed  there- 
on to  embarrass  the  vendor 633 

equity  will  not  permit  a  vendee  to  take  advantage  of  his 
own  bad  faith 633 

when  equity  will  not  retain  bill  for  specific  performance  to 
assess  damages  for  breach  of  the  contract  to  convey. . . .  633 

STATUTE  OF  FRAUDS.     • 

if  a  trust  is  clearly  manifested,  though  incidentally,  it  is 

immaterial  that  the  writing  was  not  executed  for  the 

express  purpose  of  declaring  the  trust 22 

when  trust  is  sufficiently  manifested  in  deposition  filed  by 

the  declarant  in  a  proceeding  to  set  aside  his  deed 22 

oral  contract  to  convey  land  must  be  clearly  established 

where  the  Statute  of  Frauds  is  pleaded 464 

to  satisfy  the  statute  a  contract  to  convey  land  must  be  in 

writing,  and  not  rest  partly  in  parol 464 

when  oral  contract  to  convey  land  is  uncertain 464 

part  performance,  in  order  to  take  a  contract  out  of  the 

statute,  must  be  under  the  contract  relied  upon,  and  not 

under  other  claim  of  title 464 

notice  of  a  contract  to  convey  land,  which  is  void  under 

the  statute,  does  not  affect  a  subsequent  purchaser  from 

the  proposed  vendor 465 

when  Statute  of  Frauds  is  sufficiently  pleaded 465 

defense  of  Statute  of  Frauds  cannot  be  raised  on  appeal 

when  not  presented  below  in  any  manner 670 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;  CONSTRUCTION. 

courts  will  give  a  statute  prospective  operation,  only,  if 
the  intention  of  the  legislature  in  that  respect  is  doubtful.    73 

the  legitimate  office  -of  a  proviso  is  to  limit  or  qualify  the 
enacting  clause,  and  not  to  enlarge  it 73 

the  act  of  1899,  concerning  admission  to  the  bar,  has  pros- 
pective operation  only 73 

it  is  a  sufficient  compliance  with  the  constitution  if  the 
title  of  an  act  suggests  its  subject  matter 214 
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STATUTES.  —Continued,  PAGE. 

a  statute  is  not  special  legislation  merely  because  it  is 
directed  to  a  particular  subject 214 

legislature  may  enact  curative  laws  such  as  might  have 
originally  been  authorized 214 

object  of  statute  and  evil  to  be  remedied  by  it  may  be  con- 
sidered in  determining  whether  a  thing  within  the  letter 
of  the  statute  is  within  its  meaning 448 

in  case  of  doubt,  a  construption  upholding  a  provision  is 
preferred  to  one  which  will  render  it  invalid  as  not  em-, 
braced  within  the  title  of  the  act . .   448 

terms  used  in  a  statute  without  explanation  as  to  their 
meaning  are  given  their  common  law  significance 504 

repeals  by  implication  are  not  favored 521 

when  subsequent  general  law  does  not  repeal  prior  special 
law  on  same  general  subject 521 

STREAMS.— See  RIPARIAN  RIGHTS. 

STREET  RAILWAYS. 

a  street  railway  company  may  complain  of  obstruction  of 
street  which  prevents  running  of  its  cars 605 

in  elevating  tracks  under  city  ordinance  a  railroad  com- 
pany should  construct  sub-ways  high  enough  to  permit 
passage  of  ordinary  street  cars  and  vehicles 605 

when  street  railway  cannot  enjoin  construction  of  sub-way 
by  railroad  company  under  track  elevation  ordinance. . .  605 

STREETS  AND  ALLEYS. 

city  holds  streets  exclusively  for  public  use 289 

city  may  establish  public  hack  stands  in  street  in  front  of 
railroad  depots 289 

railroad  company  is  powerless  to  grant  special  hack  privi- 
leges in  street  beyond  the  limits  of  its  own  property 289 

use  of  street  with  the  consent  of  municipal  authorities  can 
not  be  enjoined  by  an  abutting  owner 289 

a  public  dedication  by  a  mortgagor,  without  the  consent  of 
the  mortgagee,  fails  when  the  latter  acquires  title  on 
foreclosure 396 

when  owner  of  land  is  not  estopped  to  deny  validity  of  dedi- 
cation for  highway  purposes  by  acts  of  the  parties  from 
whom  she  derived  title 396 

in  elevating  tracks  under  city  ordinance  a  railroad  com- 
pany must  construct  sub-ways  high  enough  to  permit  the 
passage  of  ordinary  street  cars  and  vehicles 605 

private  party  must  sustain  special  and  irreparable  injury 
to  entitle  him  to  enjoin  obstruction  of  street 605 
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SUBROGATION.  PAGE, 

when  payee  of  check  is  entitled  to  share  in  fund  arising 

from  drawee's  sale  of  drawer's  collateral 279 

when  the  payee  of  a  dishonored  check  is  entitled  to  relief 

under  bill  to  marshal  securities 279 

SUBSCRIBING  WITNESSES.— See  WITNESSES. 

SURETIES. 

when  maker  of  note  is  a  competent  witness  in  behalf  of 
sureties  after  the  payee's  death 614 

creditor  has  the  burden  of  showin^f  surety's  full  knowledge 
of  the  acts  of  the  debtor  and  creditor  relied  upon  by  the 

surety  as  releasing  him 614 

.  agreement  by  creditor  to  extend  time  need  not  be  based 
on  a  money  consideration  in  order  to  have  the  effect  of 
releasing  the  surety 614 

payment  of  interest  in  advance  will  support  a  promise  to 
extend  time  of  payment — effect  as  evidence 614 

payment  of  interest  already  due,  upon  promise  to  extend 
time,  does  not  release  surety 615 

promise  to  extend  time  indefinitely  and  without  considera- 
tion does  not  release  surety 615 

when  surety  is  not  released  by  extension  of  time 615 

SURVEYS. 

monuments  of  the  original  survey  are  better  evidence  of 
the  boundaries  of  city  lots  than  field  notes,  maps  or  plats.  165 

SWAMP  LANDS. 

Auditor's  certificate  that  specified  lands  within  a  county 
were  ceded  to  it  as  swamp  lands  is  made  evidence  of  that 
fact  by  the  act  of  1854 266 

TAX  DEEDS.  i 

a  tax  deed  will  be  set  aside  as  a  cloud  where  the  affidavit 
therefor  falsely  and  fraudulently  stated  that  the  prem- 
ises were  vacant  and  unoccupied 195 

TAXES.— See  SPECIAL  ASSESSMENTS. 

receivership  for  rents  and  profits  should  not  be  continued 
to  enable  the  receiver  to  pay  taxes  not  legally  due  until 
after  expiration  of  period  of  redemption 554 

TESTAMENTARY  CAPACITY. —See  WILLS. 

TOWNS,— See  MUNICIPAL  CORPORATIONS. 
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TRACK  ELEVATION.— See  RAILROADS. 

TRANSCRIPT  OF  RECORD.— See  PRACTICE. 

TRESPASS.                                                                                       PAGE, 
verdict  of  $100  in  trespass  against  city  for  removing^  plain- 
tiffs fence  and  injuring  his  trees  held  not  excessive 396 

TRIAL. 

failure  of  declaration  by  injured  servant  to  allege  reliance 
upon  master's  promise  to  repair  is  cured,  after  verdict, 
by  pleading  over 9 

when  court,  on  motion  in  arrest,  may  permit  plaintiff  to 
amend  declaration  by  adding  as  defendants  new  parties, 
who  appeared  and  defended  the  suit 154 

written  finding  of  jury  put  in  proper  form  by  court,  read 
aloud  to  them  and  assented  to  by  them  is  a  verdict 207 

when  denial  of  motion  for  change  of  venue  is  not  review- 
able on  appeal 215 

court's  refusal  to  sustain  objections  to  improper  questions 
will  not  reverse,  if  one  question  is  not  answered  and  a 
harmless  reply  is  made  to  the  other 243 

jury  are  presumed  to  consider  instructions  as  a  whole,  and 
to  notice  the  qualification  one  makes  upon  another 243 

objection  to  suflBciency  of  foundation  for  introduction  of 
«deed  records  must  be  raised  in  trial  court 266 

jury  cannot  disregard  entire  testimony  of  witness  because 
he  made  a  false  statement  as  the  result  of  forgetf ulness 
or  honest  mistake 323 

variance  or  insufficiency  of  proof  is  not  ground  for  an  in- 
struction to  jury  to  disregard  certain  counts  as  faulty, 
under  section  50  of  Practice  act 340 

when  count  is  not  so  faulty  as  to  permit  jury  to  disregard  it.  340 

when  motion  to  exclude  evidence  for  variance  is  properly 
overruled 340 

peremptory  instruction  to  find  for  defendant  must  be  re-* 
fused  if  there  is  sufficient  evidence  to  go  to  the  jury  and 
support  a  verdict. 340 

when  cross-examination  of  accused  is  not  prejudicial,  as 
tending  to  show  his  reputation  after  the  crime 644 

cross-examination  of  accused  covering  matters  already  in 
evidence  concerning  his  past  life  is  not  error 644 

TROVER. 

owner  of  goods  may,  after  demand,  maintain  trover  against 
an  officer  for  the  conversion  of  goods  taken  on  execution 
against  third  person 664 
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TRUSTS.  ^  PAGE. 

if  a  trust  is  sufficiently  manifested,  though  incidentally,  it 
is  immaterial  that  the  writing  was  not  executed  for  the 

express  ptirpose  of  declaring  the  trust 22 

•  when  trust  is  sufficiently  manifested  in  deposition  filed  by 
the  declarant  in  his  own  behalf  in  a  proceeding  to  set 
aside  his  deed 22 

when  trust  deed  is  not  defeated  or  rendered  testamentary 
because  of  reservations  respecting  the  lise  of  the  prop- 
erty during  the  grantor's  life 49 

a  trustee's  interest  in  real  estate  is  commensurate  with  his 
powers  thereover 248 

a  trust  is  not  passive  if  the  trustee  is  required  to  convey 
title  upon  the  tappening  of  a  contingency 248 

the  legal  title  held  by  a  trustee  descends  to  his  heirs  sub- 
ject to  the  trust,  and  does  not  remain  in  abeyance  or  vest 
in  a  court  of  equity 248 

a  voluntary  trust  created  for  the  settlor's  benefit  may  be 
enforced  without  further  consideration 248 

a  revoking  clause  is  not  essential  to  the  validity  of  a  trust 
deed  creating  a  voluntary  settlement 248 

heirs  to  whom  a  legal  title  held  by  their  ancestor  as  trustee 
has  descended  are  necessary  parties  to  proceeding  to  di- 
vest them  of  the  title 248 

a  devise  of  lands  to  "the  school'*  of  a  certain  town,  to  be 
held  in  trust,  does  not  vest  title  in  township  trustees,  un- 
der the  act  of  1841  then  in  force 255 

ULTRA  VIRES. 

receiving  benefits  of  contract  may  estop  corporation  from 
pleading  ultra  vires,  if  contract  is  within  power  of  cor- 

■  poration  but  the  power  was  improperly  exercised 35 

a  contract  beyond  the  power  of  a  corporation  is  void,  and 
estoppel  to  plead  itJira  vires  cannot  be  based  on  fact  that 

corporation  received  benefits 35 

• 
UNDUE  INFLUENCE. 

suspicion  attaching  to  transactions  between  persons  in  fidu- 
ciary relation  is  removed  by  evidence  of  fair  dealing  and 
absence  of  improper  infiuence 22 

VARIANCE. 

variance  or  insufficiency  of  proof  is  not  ground  for  instruc- 
tion to  jury  to  disregard  certain  counts  as  faulty,  under 
section  50  of  Practice  act 340 

when  motion  to  exclude  evidence  for  variance  is  properly 
overruled 340 
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VARIANCE.— Con^mn^d.  PAGE. 

an  averment  that  note  bore  interest  at  "six  per  cent  per 
annum"  is  not  at  variance  with  proof  of  a  note  bearing 
"Interest  at  six  per" 411 

when  exceptiqn  to  master's  report  is  too  general  to  raise 
the  point  of  variance  on  appeal 466 

VENDOR  AND  PURCHASER. 

vendee  cannot  urge  as  an  objection  to  the  vendor's  title  a 
cloud  which  he  has  purposely  caused  to  be  placed  thereon 
to  embarrass  the  vendor 633 

equity  will  not  permit  a  vendee  to  take  advantage  of  his 
own  bad  faith 633 

VENUE. 

prosecution  for  obtaining  money  by  confidence  game  should 
be  instituted  where  most  of  the  overt  acts  were  performed 
and  the  money  was  obtained 477 ' 

attempt  to  obtain  money  by  confidence  game  is  not  proved 
by  evidence  showing  the  actual  obtaining  of  the  money, 
though  in  another  county 477 

VERDICT. 

written  finding  of  jury  put  in  proper  form  by  court,  read 
aloud  to  them  and  assented  to  by  them  is  the  verdict 207 

VESTED  RIGHTS. 

section  1  of  Alien  act  of  1897  does  not  affect  rights  which 
have  vested  by  way  of  escheat  prior  to  passage  of  act. . .  505 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

objection  of  want  of  jurisdiction  in  assessment  case  because 
of  absence  of  improvement  petition  is  not  waived  by  filing 
other  objections  to  confirmation 416 

WAREHOUSES. 

a  warehouseman  has  no  property  in  stored  grain  which  is 

subject  to  levy  and  sale 564 

title  to  grain  merely  stored  in  private  warehouse  does  not 
pass  to  the  warehouseman 564 

WARRANTY. 

effect  of  warranty  of  quality  and  fitness  by  manufacturer.  582 
evidence  of  breach  of  warranty  is  competent  though  the 
article  has  been  received  and  used 683 
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WATERS.— Sec  RIPARIAN  RIGHTS.                                        PAGE, 
park  commissioners  may  enjoin  erection  of  piers  by  indi- 
Tiduals  upon  submerged  lands  of  Lake  Michigan  off  the 
shore  of  Lincoln  park,  in  Chicago 338 

WILLS. 

an  instrument  in  writing  cannot  pass  title  to  real  estate  as 
a  will  unless  signed  and  witnessed  as  required  by  statute.    49 

a  testator  may  sign  will  after  subscribing  witnesses,  if  he 
signs  in  the  presence  of  the  witnesses  and  as  part  of  the 
same  transaction 122 

clause  dividing  property  equally  among  testator's  children 
is  not  in'  conflict  with  clause  directing  executor  to  sell 
land  if  children  cannot  agree  on  division 182 

interest  of  child  under  a  will  is  not  subject  to  levy  and  sale 
as  real' estate,  where,  by  the  terms  of  the  will,  there  is 
an  equitable  conversion  into  money 182 

a  devise  of  lands  to  "the  school"  of  a  certain  town,  to  be 
held  in  trust,  does  not  vest  title  in  township  trustees,  un- 
der the  act  of  1841  then  in  force 255 

inconsistent  clauses — when  rule  that  last  clause  will  pre- 
vail is  applicable 343 

a  restriction  on  power  of  alienation  is  void,  as  repugnant 
to  a  prior  devise  for  life  with  power  to  convey  the  fee 
without  limitation ' 343 

former  wills,  made  when  the  testator's  sanity  was  unques- 
tioned, are  admissible  on  issue  of  mental  capacity  where 
they  are  substantially  like  the  will  in  contest 400 

instruction  impliedly  suggesting  that  testimony  of  certain 
witness  on  question  of  testator's  sanity  is  entitled  to  more 
weight  than  that  of  subscribing  witnesses  is  erroneous. .  400 

feebleness  or  partial  unsoundness  of  mind  does  not  neces- 
sarily destroy  testamentary  capacity 400 

instruction  that  will  is  invalid  if  made  under  influence  of 
partial  insanity  is  misleading,  where  there  is  no  evidence 
upon  which  it  can  be  based 401 

instruction  in  will  contest,  concerning  reasonableness  of 
testator's  disposition  of  property,  construed  as  erroneous.  401 

a  devise  without  words  of  inheritance  is  subject  to  con- 
struction, notwithstanding  it  complies  with  requirements 
of  section  13  of  Conveyance  act 514 

a  remainder  may  be  limited  after  the  termination  of  a  life 
estate  given  to  first  taker  with  power  to  convey  the  fee .  514 

a  general  clause  must  give  way  to  a  specific  one  immedi- 
ately following  it  and  restricting  its  operation 514 

when  subsequent  clause  of  will  will  not  reduce  prior  devise 
of  fee  to  a  life  estate 614 
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instruction  that  the  jury  may  consider  interest  of  specified 
witness  is  properly  refused  where  there  were  other  inter- 
ested witnesses  who  testified 116 

a  testator  may  sign  will  after  subscribing  witnesses,  if  he 
signs  in  their  presence  and  as  part  of  the  transaction. . .  122 

jury  cannot  disregard  entire  testimony  of  witness  because 
of  a  false  statement  made  as  the  result  of  f orgetf ulness 

.    or  honest  mistake 323 

when  admission  of  improper  evidence  to  impeach  plaintifiTs 
witness  will  work  reversal 324 

when  maker  of  a  note  is  a  competent  witness  in  behalf  of 
sureties  after  the  payee's  death 614 

WORDS  AND  PHRASES. 

sections  130  and  132  of  Criminal  Code  construed,  as  to  who 
is  a  "winner"  in  a  grain  gambling  transaction 199 

the  word  "penalty,"  used  in  a  contract,  jmma/acie  excludes 
the  idea  of  stipulated  damages,  but  is  not  conclusive. . . .  583 

the  word  "saloon"  may  or  may  not  mean  a  place  where  in- 
toxicating liquor  is  sold 622 
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